
IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF WISCONSIN 

 
 

WILLIAM COUNTS, 
 

Plaintiff, 
 

v.      Case No. 13-CV-0518 

EDWARD WALL, ET AL., 
 

Defendants. 
 

 

DEFENDANTS’ ANSWER TO PLAINTIFF’S COMPLAINT 
 

 

 The defendants by their attorneys, J.B. Van Hollen, Attorney General, and Ann M. 

Peacock, Assistant Attorney General, answer plaintiff’s complaint as follows: 

I. JURISDICTION AND VENUE 

1. Answering paragraph 1 of plaintiff’s complaint, defendants assert that the 

allegations contained in this paragraph constitute conclusions of law to which no response is 

required. To the extent any facts are alleged, defendants DENY. 

2. Answering paragraph 2 of plaintiff’s complaint, defendants assert that the 

allegations contained in this paragraph constitute conclusions of law to which no response is 

required. 

3. Answering paragraph 3 of the plaintiff’s complaint, defendants lack sufficient 

knowledge and information to form a belief as to the truth of the matter and, therefore, DENY. 

II. PLAINTIFF 

4. Answering paragraph 4 of the plaintiff’s complaint, defendants ADMIT. 
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III. DEFENDANTS 

5. Answering paragraph 5 of the plaintiff’s complaint, defendants 

AFFIRMATIVELY ALLEGE that plaintiff is not allowed to proceed against Edward F. Wall 

pursuant to the Screening Order dated January 15, 2014. 

6. Answering paragraph 6 of the plaintiff’s complaint, defendants ADMIT the 

identity and position of the defendant; defendants assert that the remaining allegations contained 

in this paragraph constitute conclusions of law to which no response is required. 

7. Answering paragraph 7 of the plaintiff’s complaint, defendants 

AFFIRMATIVELY ALLEGE that plaintiff is not allowed to proceed against Tony Meli 

pursuant to the Screening Order dated January 15, 2014.  

8. Answering paragraph 8 of the plaintiff’s complaint, defendants ADMIT the 

identity and position of the defendant; defendants assert that the remaining allegations contained 

in this paragraph constitute conclusions of law to which no response is required. 

9. Answering paragraph 9 of the plaintiff’s complaint, defendants ADMIT the 

identity and position of the defendant; defendants assert that the remaining allegations contained 

in this paragraph constitute conclusions of law to which no response is required. 

10. Answering paragraph 10 of the plaintiff’s complaint, defendants ADMIT the 

identity and position of the defendant; defendants assert that the remaining allegations contained 

in this paragraph constitute conclusions of law to which no response is required. 

11. Answering paragraph 11 of the plaintiff’s complaint, defendants ADMIT the 

identity and position of the defendant; defendants assert that the remaining allegations contained 

in this paragraph constitute conclusions of law to which no response is required. 
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12. Answering paragraph 12 of the plaintiff’s complaint, defendants ADMIT the 

identity and position of the defendant; defendants assert that the remaining allegations contained 

in this paragraph constitute conclusions of law to which no response is required. 

13. Answering paragraph 13 of the plaintiff’s complaint, defendants ADMIT the 

identity and position of the defendant; defendants assert that the remaining allegations contained 

in this paragraph constitute conclusions of law to which no response is required. 

14. Answering paragraph 14 of the plaintiff’s complaint, defendants ADMIT the 

identity and position of the defendant; defendants assert that the remaining allegations contained 

in this paragraph constitute conclusions of law to which no response is required. 

15. Answering paragraph 15 of plaintiff’s complaint, defendants assert that the 

allegations contained in this paragraph constitute conclusions of law to which no response is 

required. 

IV. FACTS 

16. Answering paragraph 16 of the plaintiff’s complaint, defendants ADMIT that at 

the time of the incident, the plaintiff was housed at the Wisconsin Correctional Institute (WCI) in 

segregation.  Defendants DENY use of the term “Health and Segregation Complex”.   

17. Answering paragraph 17 of the plaintiff’s complaint, defendants ADMIT that 

plaintiff stuck his arm out of the trap and refused to pull arm back in.  Pertaining to the 

allegations involving Correctional Officer Kamphingst (Kamphingst), counsel for defendants 

does not represent Kamphingst in this matter and, therefore, lack sufficient knowledge and 

information to form a belief as to the truth of the matter.  Defendants DENY the remaining 

allegations. 
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18. Answering paragraph 18 of the plaintiff’s complaint, defendants lack sufficient 

knowledge and information to form a belief as to the truth of the allegation regarding the plaintiff 

hearing staff preparing an observation room for occupancy and, therefore, DENY.  Defendants 

ADMIT that Correctional Officer Waller (Waller) and Lieutenant Schneider (Schneider) arrived 

in front of plaintiff’s door; defendants ADMIT that plaintiff was repeatedly directed to place his 

hands outside of trap so restraints could be applied and that plaintiff repeatedly refused 

directives; defendants ADMIT that plaintiff purposefully obstructed DOC personnel from 

retraining him; defendants ADMIT that shutters were closed on other cell doors in the area.  

Defendants DENY the remaining allegations. 

19. Answering paragraph 19 of the plaintiff’s complaint, defendants ADMIT to 

having a conversation informing the plaintiff that he was going on control status for not 

following directives.  Pertaining to the specific verbiage of the conversation, defendants lack 

sufficient knowledge and information to form a belief as to the truth of the allegation and, 

therefore, DENY. 

20. Answering paragraph 20 of the plaintiff’s complaint, defendants ADMIT that 

several staff showed up at plaintiff’s cell dressed in cell extraction padding gear.  Defendants 

DENY that only seven minutes passed between leaving the cell and coming back with extraction 

team.     

21. Answering paragraph 21 of the plaintiff’s complaint, defendants ADMIT that the 

extraction team consisted of Correctional Officer Burns (Burns), Correctional Officer Kitzman 

(Kitzman), Correctional Officer Gill (Gill), Correctional Officer Staniec (Staniec), and 

supervisor Schneider and Correctional Officer Waller (Waller) were also present.  Defendants 

DENY remaining allegations.      
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22. Answering paragraph 22 of the plaintiff’s complaint, defendants ADMIT plaintiff 

was wearing a tamper proof paper gown and restrains during the escort to a strip cell; defendants 

ADMIT that a staff assisted strip search was conducted.  Defendants DENY the remaining 

allegations.    

23. Answering paragraph 23 of the plaintiff’s complaint, the defendants ADMIT to 

giving plaintiff a security smock and paper gown for privacy.   Defendants DENY the remaining 

allegation.    

24. Answering paragraph 24 of the plaintiff’s complaint, defendants ADMIT to 

escorting the plaintiff, in restraints, to cell A104; defendants ADMIT to securing plaintiff’s wrist 

to the cell door with a tether and directing plaintiff to kneel; defendants ADMIT that plaintiff 

was directed to kneel so that leg restraints could be removed; defendants ADMIT that plaintiff 

placed one knee on the ground, but did not comply with order to put both knees on the ground.  

As to the remaining allegations, defendants lack sufficient knowledge and information to form a 

belief as to the truth of the allegation and, therefore, DENY. 

25. Answering paragraph 25 of the plaintiff’s complaint, defendants ADMIT to 

repeatedly directing plaintiff to kneel; defendants ADMIT to decentralizing plaintiff to the 

ground.  As to the remaining allegations, defendants lack sufficient knowledge and information 

to form a belief as to the truth of the allegation and, therefore, DENY. 

26. Answering paragraph 26 of the plaintiff’s complaint, defendants ADMIT 

removing the restraints.  Defendants DENY remaining allegations.   

27. Answering paragraph 27 of the plaintiff’s complaint, defendants ADMIT to 

removing the remaining restraints through cell door trap; defendants ADMIT that plaintiff was 
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yelling.  Defendants lack sufficient knowledge and information to form a belief as to the truth of 

the remaining allegation and, therefore, DENY. 

28. Answering paragraph 28 of the plaintiff’s complaint, defendants ADMIT.        

29. Answering paragraph 29 of the plaintiff’s complaint, defendants lack sufficient 

knowledge and information to form a belief as to the truth of the matter and, therefore, DENY. 

30. Answering paragraph 30 of the plaintiff’s complaint, defendants ADMIT that 

plaintiff was released from control status seven hours later.  Pertaining to the allegations 

involving Nurse DeYoung, defendants lack sufficient knowledge and information to form a 

belief as to the truth of the matter and, therefore, DENY.  Defendants DENY remaining 

allegations.  

V. EXHAUSTION OF LEGAL REMEDIES 

31. Answering paragraph 31 of the plaintiff’s complaint, defendants DENY that there 

was no “mention of plaintiff being disruptive in the conduct report which gave rise to the 

incident.” Defendants ADMIT remaining allegations. 

32. Answering paragraph 32 of the plaintiff’s complaint, defendants DENY that 

plaintiff was assaulted, DENY that plaintiff was subjected to excessive force, and DENY 

plaintiff was injured.  Defendants ADMIT remaining allegations. 

33. Answering paragraph 33 of the plaintiff’s complaint, defendants ADMIT.   

34. Answering paragraph 34 of the plaintiff’s complaint, defendants ADMIT.  

35. Answering paragraph 35 of the plaintiff’s complaint, defendants ADMIT.  

36. Answering paragraph 36 of the plaintiff’s complaint, defendants ADMIT. 
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37. Answering paragraph 37 of the plaintiff’s complaint, defendants assert that the 

allegations contained in this paragraph constitute conclusions of law to which no response is 

required. To the extent any facts are alleged, defendants DENY. 

38. Answering paragraph 38 of the plaintiff’s complaint, defendants ADMIT. 

39. Answering paragraph 39 of the plaintiff’s complaint, defendants ADMIT. 

40. Answering paragraph 40 of the plaintiff’s complaint, defendants assert that the 

allegations contained in this paragraph constitute conclusions of law to which no response is 

required.   

IV. LEGAL CLAIM 

41. Answering paragraph 41 of the plaintiff’s complaint, defendants DENY.   

42. Answering paragraph 42 of the plaintiff’s complaint, defendants DENY. 

43. Answering paragraph 43 of the plaintiff’s complaint, defendants DENY.   

44. Answering paragraph 44 of the plaintiff’s complaint, defendants DENY.   

45. Answering paragraph 45 of the plaintiff’s complaint, defendants DENY.  

46. Answering paragraph 46 of the plaintiff’s complaint, defendants DENY.      

VII. PRAYER FOR RELIEF 

47. Answering paragraphs 47-53 of the plaintiff’s complaint, defendants DENY that 

plaintiff is entitled to any of the relief he seeks. 

48. Defendants DENY any and all allegations not specifically admitted above. 

AFFIRMATIVE DEFENSES 

Defendants allege the following affirmative defenses: 

1. All or portions of this action may be subject to dismissal pursuant to doctrines of 

sovereign immunity, qualified immunity, and/or discretionary immunity. 
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2. The action must be dismissed to the extent that it names the defendants in their 

official capacities. 

3. At all times relevant to matters alleged in plaintiff’s complaint, the defendants 

acted in good faith in accordance with established laws and administrative rules. 

4. Any damages sustained by plaintiff were caused by intervening and/or 

superseding causes over which these answering defendants had no control. 

5. The defendants cannot be found liable for the actions of any other person under a 

theory of respondeat superior. 

6. The defendants are not the agent, servant or employee of any other person and, 

therefore, there can be no liability against one defendant predicated on the actions or inactions of 

another individual. 

7. The action must be dismissed to the extent that the defendants did not have any 

personal involvement in the events leading to or surrounding the incident which is the basis of this 

lawsuit. 

8. In the event that plaintiff argues that any of his claims arise under state law, those 

claims are subject to the requirements, provisions, terms, conditions, and limitations of Wis. Stat. § 

893.82. 

9. The defendants reserve the defense of plaintiff’s failure to mitigate damages. 

10. The defendants reserve the right to name additional affirmative defenses, as they 

may become known through further discovery or otherwise in this action. 
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 WHEREFORE, the defendants demand judgment dismissing plaintiff's complaint on the 

merits with prejudice, and for such other relief as the court deems just and proper, including the 

award of defendants’ reasonable attorney fees and expenses.   

 Dated this 14th day of March, 2014. 

 J.B. VAN HOLLEN 

 Attorney General 

 

 s/Ann M. Peacock 

  ANN M. PEACOCK 

 Assistant Attorney General 

 State Bar #1046175 

 

Attorneys for Defendants 

 

Wisconsin Department of Justice 

17 West Main Street, Post Office Box 7857 

Madison, Wisconsin 53707-7857 

Telephone: (608) 266-9230  

Fax:  (608) 267-8906 

E-Mail:  peacockam@doj.state.wi.us 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF WISCONSIN 

 

William Counts v. Edward Wall, et al. 

Case No.  13C518 

 

CERTIFICATE OF SERVICE 

 

I hereby certify that on March 14, 2014, I electronically filed: 

 

Defendants’ Answer to Plaintiff’s Complaint 

 

with the Clerk of the Court using the ECF system. I hereby certify that I have 

mailed, by United States Postal Service, a copy to:  

 

 William Counts, #211570 

 Waupun Correctional Institution 

 Post Office Box 351 

 Waupun, WI  53963 

 

 

  

 

      s/Ann M. Peacock 
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