
Statement of Chairman Thomas L. Welch concerning Docket No. 2012-00487 

I have determined that I will recuse myself from this matter effective immediately.  I do so with 
apologies to the parties, who have reasonably relied on the continued ability of the Commission 
to reach a decision in this case and have expended considerable money and effort to litigate the 
matter. 

While I believe that I could, under applicable legal standards, justify my continued participation 
under the “rule of necessity,” information that has been developed in the case during and after 
the hearing held on September 3 leads me to conclude that, in the narrow and extremely unusual 
circumstances present here, I should decline to exercise that rule. 

In particular, it now appears that, under at least some of the theories of the case, information 
subject to the attorney-client privilege that I gained while representing Nestlé might have some 
bearing on a determination of the merits of the application.  I find I am unable to determine with 
certainty, in my own mind, whether I can completely separate that privileged information from 
consideration of the issues the resolution of which might prove decisive in this case.  The 
information would be irrelevant to the decision under some legal theories, but I cannot rule out 
that my judgment could be affected by the privileged information even in evaluating what 
standard to apply. 

I emphasize that my decision here is based on the specific circumstances present in this case, and 
not on any general rule that prior association with or representation of a litigant is grounds for 
recusal.  Were it not for the particular knowledge related to this matter gained in my prior 
representation, which I have now concluded could under at least some theories of the case 
support a conclusion that my involvement was “personal and substantial,” there would be no 
conflict here that would justify recusal under either the Maine Bar ethical rules or any Maine 
statute.  Thus without this knowledge, there would be no reason to reach the issue of whether I 
should continue to participate under the “rule of necessity,” because there would be no conflict 
warranting recusal.   

The “rule of necessity” would, as I have indicated, support the propriety and legality of my 
continued participation where, as here, the lack of a quorum will deprive the utility of a decision 
by the Commission of whether the proposed agreement should be approved, at least for the 
immediate future.   However, that rule does not, in my view, compel my participation in the 
case.1  While there is little guidance on exactly when and how the “rule of necessity” should be 
applied, I think it is incumbent upon the public official considering the application of the rule to 
consider the effects of recusal on the institution and the litigants, and also take into account 

                                                            
1 Under the Maine Code of Judicial Conduct, for instance, the decision of whether the rule should be invoked in 
order to ensure that there be no “failure of justice” is left to the discretion of the particular judge.  In Rhode Island, a 
decision to exercise the “rule of necessity” is reviewed by a state ethics board.  Presumably that board could 
conclude that, under some circumstances, the rule should not be invoked.  
 



whether, in his or her own view, in circumstances relating to information such as those present 
here, it would be possible to set up an effective mental “Chinese Wall” between the information 
that creates the conflict and the decision-making processes. In this respect, I find relevant here 
that the dislocation to the parties caused by a temporary inability of the Commission to act in this 
case may not create excessive or permanent hardship; the practical impact of the inability of the 
Commission to act means that, at least until a quorum can be established, the Commission will 
not be in a position to approve (or make any decision concerning) a contract between FWC and 
Nestlé to take the place of the contract that is now in effect. That the longstanding contract 
between FWC and Nestlé remains in effect suggests, at present, that the current lack of a quorum 
is not tantamount to a “failure of justice” that would present a more compelling case for the 
application of the rule of necessity.  It is my hope that, either through legislative action that 
would allow a pro tem appointment of an additional member of the commission for the purposes 
of deciding this case, or otherwise, any delay will be relatively short.  For that reason, it may be 
best simply to leave the docket open at this point until some resolution to the lack of a quorum in 
this case is found, thus preserving the work by the parties and the Commission that has already 
been done with respect to the request for approval of the proposed new contract. 

A few participants in the case have made accusations of actual bias and incompetence against the 
staff of the Commission.  These are utterly false, and I hope that those claims are the result of 
excessive zeal rather than cynical tactics or malice.  Needless to say, my recusal here does not 
reflect even the smallest acknowledgement of even the slightest validity of any such claims.  As 
for my personal ability to act free from bias, I have no doubts.  The relevant and deciding factor 
in my decision today is not any real or perceived bias, but the difficulty, which I have concluded 
cannot be sufficiently overcome, of being able to satisfy myself that privileged knowledge 
acquired while representing Nestlé would not play some part in my decision. 

Fortunately, the situation where two of the three commissioners recuse themselves is rare.  In the 
more than 14 years I have served as commissioner, this is the first time that recusals have led to 
the lack of a quorum.  Notwithstanding the infrequency of the circumstance, the legislature may 
want to consider whether this very unusual circumstance warrants a narrowly crafted solution, 
and I understand that some legislation along these lines will be brought forward for the coming 
legislative session.  The possibility of such legislation, as well as the passage of time (because 
commissioners do not serve forever), may provide some relief to litigants seeking a decision in 
this or similar situations.   

 


