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1                    PROCEEDINGS
2
3               THE VIDEOGRAPHER:  We are now
4        recording and on the record.  My name is
5        Craig Newman.  I'm a legal video
6        specialist on behalf of Merrill Court
7        Reporting.  Our business address is 20750
8        Ventura Boulevard, Suite 205, Woodland
9        Hills, California.
10               Today's date is September 17th,
11        2013 and the time is approximately 9:14
12        a.m.
13               This is the deposition of Jeanette
14        Wallis in the matter of Jeanette Wallis
15        versus BNSF Railway Company.  This is in
16        the United States District Court for the
17        Western District of Washington at Seattle.
18        Case number is 2:13-cv-00040-TSZ.  This
19        deposition is being taken at 3 Center
20        Plaza in Boston, Massachusetts at the
21        offices of Riemer Braunstein.
22               The court reporter is Amie Rumbo
23        with Veritext.
24               And at this point, counsel will
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1        state their appearances, and then the
2        court reporter will administered the oath.
3               MR. JUNGBAUER:  On behalf of
4        plaintiff, my name's Bill Jungbauer.  With
5        me is my paralegal, Julie Grinde.  And for
6        the record, this is the deposition of
7        Nancy Lessin in the case of Wallis versus
8        BNSF.
9               I think you had said, sir, the
10        deposition of Jen Wallis.
11               THE VIDEOGRAPHER:  You are correct,
12        sir.
13               MR. JUNGBAUER:  Sorry.  I wanted to
14        make it was correct.
15               MR. SHAKER:  My name is James
16        Shaker.  I'm an attorney with Ryan,
17        Swanson & Cleveland in Seattle,
18        Washington, and I represent BNSF Railway
19        Company.
20
21
22
23
24
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1                   NANCY LESSIN,
2 a witness called for examination by counsel for
3 the Defendant, and having been satisfactorily
4 identified by the production of her Massachusetts
5 driver's license, was duly sworn by the Notary
6 Public and testified as follows:
7
8                 DIRECT EXAMINATION
9
10 BY MR. SHAKER:
11        Q.     Good morning, Ms. Lessin.  We met
12 briefly before we started this morning.  My name
13 is Jim Shaker, and I'll be asking you some
14 questions today.  And I understand you have never
15 had your deposition taken before; is that correct?
16        A.     That is correct.
17        Q.     So let me provide some of the rules
18 of the road, so to speak, if that's okay.  If
19 you -- You and I have to make sure we don't talk
20 over each other.  So if I'm in the middle of
21 asking a question, you shouldn't be starting to
22 respond or anticipate the question, and I'm going
23 to try to do the same thing.  If you're answering,
24 I'm going to not -- make sure I don't cut you off.
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1 If I do, in error, do that, would you please stop
2 me so that you can complete your answer?
3        A.     (Witness nods.)
4        Q.     And you need to give a verbal
5 response in a deposition because we can't normally
6 see your facial movements.
7        A.     So you want me to say at this
8 point, yes, I will try to stop you if you are--
9        Q.     Right.
10        A.     -- cutting me off?
11        Q.     Or just say yes.  I'll --
12        A.     Yes.
13        Q.     Okay.  If you don't understand a
14 question I ask, please ask me to rephrase it or
15 restate it, and I will do that, okay?
16        A.     Yes.
17        Q.     Okay.  If you want to take a break
18 at some time, just say the word, and we can take
19 the break.  We can't take any breaks between a
20 question and an answer though.  Is that okay?
21        A.     Okay.
22        Q.     All right.  So I think with that,
23 let's just start.
24               For the record, just put your name
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1 and address on the record.  Can you give us your
2 name and address?
3        A.     My name is Nancy Lessin.  Do you
4 need me to spell that?
5        Q.     No, I don't think so.
6        A.     And my --
7        Q.     Your address?
8        A.     Address.  My address is 12 Park
9 Lane, Jamaica Plain, Massachusetts 02130.
10        Q.     Thank you.  Are you here -- And
11 you're here in the Wallis case, correct?
12        A.     This is correct.
13        Q.     And you're -- you've been -- you're
14 an expert for the plaintiff in this case?
15        A.     The plaintiff being Jeanette
16 Wallis?
17        Q.     Yes.
18        A.     Yes.
19               MR. SHAKER:  Could you please mark
20        that as Exhibit 1.
21               THE COURT REPORTER:  150?
22               MR. SHAKER:  I'm sorry, 150.  I
23        apologize.
24               (Exhibit 150, marked.)
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1
2        Q.     Ms. Lessin, I'm going to hand you
3 -- And I'm going to come around because we're so
4 far from each other.
5        A.     You're tethered.
6        Q.     I can see that.  I think I'm going
7 to reach over for you.  I'm going to hand you
8 what's been marked as Exhibit No. 150 and ask you
9 if this is a copy of the notice of deposition to
10 you in addition to the notice of subpoena to Nancy
11 Lessin to bring documents here?  And I will note
12 that the highlighting there is my highlighting,
13 which was not on the original.
14        A.     Okay.
15        Q.     So the highlighting of the date.
16        A.     Okay.  These.  Okay.  So I -- All
17 right.  There's -- Okay.  Got it.  I don't believe
18 I have seen this one.
19        Q.     So you don't believe you were ever
20 provided a copy of the notice of subpoena to Nancy
21 Lessin?
22        A.     I have notice of deposition.
23        Q.     Were you given a copy by
24 Mr. Jungbauer's office of the notice of subpoena
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1 of what to bring today?
2        A.     I don't believe I've seen this
3 (indicating).
4        Q.     All right.  So for the record, you
5 have seen the first three pages of Exhibit 150?
6        A.     Yes.
7        Q.     But have not seen the remaining
8 part of 150?
9        A.     I don't believe I have.
10        Q.     All right.  Well, I'm just going to
11 then ask you to take a look at the last page of
12 Exhibit 150, and I'm going to ask you some
13 questions about what's on that.
14        A.     And this is the whole of 150?
15        Q.     Yes, ma'am.
16        A.     The last page that says Exhibit A?
17        Q.     Yes.
18        A.     Okay.
19        Q.     Can you tell me if you brought with
20 you today all documents upon which you will rely
21 in giving your opinions in this case?
22        A.     I believe that I brought most of
23 them.  There are some books that have helped shape
24 my understanding of the issues of what a good
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1 occupational safety and health program is that I
2 don't believe I have with me.  So that --
3 Everything is listed in my -- this -- it's 103
4 that I put in this document, again, some of which
5 are books.  For example, number 60 here is a book
6 by Alfie Kohn called "Punished By Rewards."  I
7 don't have that with me.
8        Q.     All right.  And what you're --
9        A.     I have that in my library.
10        Q.     And what you're looking at now is
11 your report of July 2013 --
12        A.     July 24th, 2013, yes.
13        Q.     All right.  So we're going to come
14 to that in a minute, but I think you've answered
15 my question on number one.
16               Number 2, would your answer be the
17 same with respect to Exhibit 150, the last page,
18 number 2, all documents on which you base your
19 opinions in this case?
20        A.     Right.  It would be the same that I
21 have, I think, many of the documents with me, but
22 not every single one that I've listed.
23        Q.     Okay.  The third, number 3 on
24 Exhibit A being the last page of Exhibit 150,
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1 requests all documents you reviewed in connection
2 with your work on this case, including, without
3 limitation, those documents identified on pages 3
4 to 4 in Appendix C of your July 24, 2013 report.
5        A.     Hang on now.  All right.  So pages
6 3 to 4 in here.  So on page 3, it's -- begins to
7 list some of the things that I've written, and I
8 don't believe I have every single one of those.
9 One is a very large curriculum, so I don't have
10 there.  On page 4 are the documents that I believe
11 are either here or on here.
12        Q.     And when you say "here or on here"
13 you're referring to --
14        A.     Okay.  Here in ones that I've
15 printed out as well as ones that are on this disk
16 of Wallis Exhibits 1 to 137.
17        Q.     Okay.  And those are sitting in
18 front of you right now?
19        A.     They are.
20        Q.     Okay.  How about number four on
21 Exhibit A of 150.  Do you have publications that
22 you've authored that you identify on page 3 of
23 your July 24, 2013 report?
24        A.     I have some but not all of them.
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1 Again, one is a very large binder.  So --
2        Q.     All right.
3        A.     -- I do not have all of them with
4 me.
5        Q.     I think that you may be starting to
6 answer my question before I'm done.
7        A.     Sorry.
8        Q.     It's okay with me, but I think our
9 court reporter would be very appreciative if we
10 try not to do that.
11        A.     Okay.
12        Q.     All right.  Thank you.  Why don't
13 we --
14        A.     Do I give this back to you now?
15        Q.     We can give this to the court
16 reporter because that's now hers.
17               Why don't we go through the
18 documents which you did bring, and we're going to
19 mark a number of them as exhibits.
20               MR. SHAKER:  Mr. Videographer, I'm
21        going to need to move to be near Ms.
22        Lessin during this.
23               THE VIDEOGRAPHER:  Can we go off to
24        set up another microphone for you?
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1               MR. SHAKER:  Is there any other
2        thing we can do besides have another
3        microphone?
4               THE VIDEOGRAPHER:  Yeah.  I can
5        untape things and give you some slack.  Do
6        you want to go --
7               MR. SHAKER:  I want to do it the
8        most expeditious way.  What is the easiest
9        way?
10               THE VIDEOGRAPHER:  Just to go off
11        the record for a moment.
12               MR. SHAKER:  All right.  Thanks.
13               THE VIDEOGRAPHER:  9:25.  Going off
14        the record.
15
16                   (Break taken.)
17
18               THE VIDEOGRAPHER:  9:28, back on
19        the record.
20               MR. SHAKER:  All right.  Ms.
21        Lessin, you brought with you a number of
22        folders and a couple of disks, and I'd
23        like to start with the disks, and I'd like
24        to have this disk marked as Exhibit 151.
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1
2    (Exhibit 151, disk-Wallis exhibits, marked.)
3
4        Q.     All right.  Can you tell us -- I'm
5 handing you what's been marked as Exhibit 151.
6 Can you tell us what this is?
7        A.     This is a disk that has Wallis
8 exhibits 1 through 137.
9        Q.     All right.  Thank you.
10               MR. SHAKER:  Can you please mark
11        this as Exhibit No. 152, this disk.
12
13         (Exhibit 152, disk-FOIA, marked.)
14
15        Q.     All right.  Ms. Lessin, can you
16 tell us what Exhibit 152 is, please?
17        A.     Yes.  This is a disk of photographs
18 in a fatality investigation.  There are two of
19 these photographs that I used to talk about some
20 of the problems with what we call behavior-based
21 safety, blame-the-worker safety programs.
22        Q.     Are there more than one -- are
23 there more than two photographs on there --
24        A.     There are more photographs on that.
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1 There are two that I used to illustrate the
2 problems with these programs.
3        Q.     Is there a way you can tell us
4 which two they are?
5        A.     They are number 13 and number 15.
6        Q.     Okay.  Thank you.
7               Now, you have a number of files in
8 front of your desk, and what I was wondering is if
9 there's a specific order that you prefer to have
10 them -- to give them to me.
11        A.     Not really.  What these are, for
12 the most part, are printouts of the Wallis
13 exhibits and other depositions, and then I have a
14 file folder of some of the materials in my 103,
15 and I have my written, what is it called, report,
16 my written report.  So, you know, there's --
17        Q.     Let me do this --
18        A.     You can just go through in any way
19 you want.
20        Q.     Let me ask you this:  I'm handing
21 you a folder which says BBS at BNSF.
22        A.     Yes.
23        Q.     Is this a document which is on
24 disk -- which is on the disk marked as Exhibit
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1 151?
2        A.     My belief is that it is because
3 that's Exhibit 104 and the disk has Exhibits 1 to
4 137.
5        Q.     Then I'm going to put that aside.
6               I'm handing you a folder now that's
7 been marked BNSF "Low Performance."  Can you tell
8 us if this is a document which is in the -- on the
9 disk of 151?
10        A.     I believe it is, but I'd have to
11 plug in the computer and look to make sure that it
12 is.
13               MR. SHAKER:  Then let's mark this
14        as Exhibit No. 153.
15
16   (Exhibit 153, BNSF "Low Performance," marked.)
17
18        Q.     All right.  I'm handing you what's
19 been marked as Exhibit 153.  Can you tell us what
20 this is?
21        A.     Low performance BNSF Railway
22 process and terms.
23        Q.     And this is a document that you
24 reviewed in preparing --
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1        A.     Yes.
2        Q.     -- your report?
3               Thank you.
4               THE COURT REPORTER:  And just a
5        reminder to try to speak one at a time
6        with finishing questions and answers.
7        Q.     All right.  I'm handing you a
8 folder that's been marked deposition Andrea Smith.
9 Can you tell us what this is?
10        A.     I believe that this is the
11 deposition of Andrea Smith taken on July 27th,
12 2012.
13        Q.     All right.  And you reviewed this
14 deposition?
15        A.     I did.
16        Q.     I'm not going to mark this as an
17 exhibit.  Can I put that over there so we can keep
18 things straight.
19               Ms. Lessin, I'm going to hand you a
20 folder that's marked Charles Culver accident
21 investigation.  Is this a document which is in
22 your -- on disk number 151?
23        A.     I would, again, have to connect to
24 make sure that it's there, so.
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1        Q.     All right.  What is this?
2        A.     This is the accident investigation
3 preliminary report written by Charles Culver and
4 Associates, who is a railroad operations
5 consultant.
6               MR. SHAKER:  Can you please mark
7        this as Exhibit 154.
8
9    (Exhibit 154, Charles Culver investigation,
10                      marked.)
11
12        Q.     I had jumped the gun, Ms. Lessin,
13 but the document we just referenced, the Charles
14 Culver --
15        A.     Yes.
16        Q.     -- that is now marked 154?
17        A.     Yes.
18        Q.     Thank you.
19               Handing you a folder titled Wallis
20 whistleblower complaint.  Can you tell us if this
21 is a document which is in your folder --
22        A.     Again, I would have to --
23        Q.     -- Exhibit 151?
24        A.     I would have to go on the computer
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1 to make sure that this is, in fact, the one that's
2 on there.  This is from 2009.
3        Q.     All right.  And is this a -- this
4 is a -- a complaint filed by Ms. Wallis with the
5 U.S. Department of Labor, OSHA Region 10, correct?
6        A.     Yes.
7        Q.     And it's dated May 8, 2009?
8        A.     Yes.
9        Q.     And it's signed by Mr. Jungbauer of
10 Yaeger, Jungbauer & Barczak?
11        A.     Yes.
12        Q.     I'm not going to mark that as an
13 exhibit.  Put that over there.
14               All right.  I'm handing you a
15 folder which says Jen Wallis testimony.  Can you
16 tell us what this is?
17        A.     I believe that this is the
18 deposition of Jeanette Wallis, and it is a rough
19 draft.
20        Q.     Okay.  And you reviewed this in
21 preparing --
22        A.     I did.
23        Q.     -- your report?
24               MR. SHAKER:  Could you please mark
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1        this as Exhibit No. 155.
2
3    (Exhibit 155, Jen Wallis testimony, marked.)
4
5        Q.     We've now marked as Exhibit 155 the
6 Jen Wallis testimony folder and the deposition
7 inside, which is the rough draft reported on
8 September 24, 2012 --
9        A.     Correct.
10        Q.     -- is that correct?  Thank you.
11               I hand you a folder which is BNSF
12 U-2 alternative -- alternative handling.
13        A.     Yes.
14        Q.     And can you tell us if this is a
15 document which is on your disk of Exhibit 151?
16        A.     I believe it is.  I believe that
17 this is called Exhibit 2 and it is related to the
18 Todd Kestleter -- Kester deposition.
19        Q.     Okay.  And this is the memorandum
20 of agreement between the Burlington Northern and
21 Santa Fe Railroad -- Railway, excuse me, and the
22 United --
23        A.     Yes.
24        Q.     -- Transportation, correct?
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1        A.     Correct.
2               MR. JUNGBAUER:  Excuse me.
3        Counsel, that may be one of those
4        duplicate numbers as far as another No.
5        2 --
6               MR. SHAKER:  Yes.
7               MR. JUNGBAUER:  -- because if
8        that's a more recent deposition, it was
9        Exhibit 2 to Mr. Kester's deposition, but
10        it may not be the same as Exhibit 2 on the
11        original 1 to 137.
12               MR. SHAKER:  Thank you.  I think --
13        Thank you for clarifying that,
14        Mr. Jungbauer.
15               MR. JUNGBAUER:  I hope that's okay
16        if I do that to help on these matters.
17               MR. SHAKER:  No problem.
18 BY MR. SHAKER:
19        Q.     All right.  I'm going to hand you
20 now a folder titled George Gavalla-Wallis.  Can
21 you tell us what this is?
22        A.     Okay.  This is a draft report at
23 the time of George Gavalla, who is -- put together
24 a statement like I put together a state- -- a
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1 report like I put together a report, and I believe
2 that he is one of the people who will be deposed
3 in this case.  And that was the early draft
4 report.  I also have with me the more current and,
5 I believe, final report.
6        Q.     Okay.
7        A.     Ah --
8        Q.     Let me have this marked as -- I'm
9 sorry, I didn't mean to cut you off.
10        A.     Okay.  So this is the more current
11 final report.  That was an earlier version.
12        Q.     Is -- Would it be all right with
13 you if we put both of these reports in one folder
14 for purposes of marking it as an exhibit, Ms.
15 Lessin?
16        A.     That's fine as long as when we're
17 talking, I have it available to me to use.  Is
18 that --
19        Q.     Yes.
20        A.     -- how this works?
21        Q.     Yes.
22        A.     Wonderful.
23               MR. SHAKER:  Could you please mark
24        this as Exhibit No. 156.
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1
2       (Exhibit 156, Gavalla report, marked.)
3
4        Q.     All right.  Ms. Lessin, we've now
5 marked as 156 your folder titled George
6 Gavalla-Wallis.  And am I correct that the first
7 document in there is a draft --
8        A.     Yes.
9        Q.     -- safety analysis report dated
10 August 4, 2012?
11        A.     Correct.
12        Q.     Prepared by Mr. Gavalla?
13        A.     Yes.
14        Q.     And the second document in there,
15 it says safety analysis report prepared by Mr.
16 Gavalla dated July 24 -- excuse me, July 25, 2013?
17        A.     Correct.
18        Q.     Did you speak with Mr. Gavalla
19 about his draft August 4, 2012 report?
20        A.     No.
21        Q.     Did you speak with him between the
22 time he did his draft report and his July 25, 2013
23 report?
24        A.     No.
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1        Q.     Have you been asked to provide any
2 input on Mr. Gavalla's draft report of August 4,
3 2012?
4        A.     No.
5        Q.     Have you made any comments with
6 respect to Mr. Gavalla's July 25, 2013 report to
7 anyone, besides talking about it here today?
8        A.     Can you repeat the question?
9        Q.     Sure.  That was a lousy question,
10 actually.
11               Have you discussed Mr. Gavalla's
12 July 25, 2013 report with anyone?
13        A.     I don't believe that I have
14 discussed the report; however, I received it from
15 Mr. Jungbauer.  So is that considered discussing?
16        Q.     No.
17        A.     Or is that receiving?
18        Q.     That's receiving.
19        A.     Okay.
20        Q.     No.
21               Did you discuss it with anybody at
22 Mr. Jungbauer's office, the contents of it?
23        A.     Only that I wanted the most current
24 report, and I received it.
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1        Q.     Did you discuss this report with
2 anybody you work with?
3        A.     No.
4        Q.     Any other people in your field of
5 study?
6        A.     No.
7        Q.     So you haven't really discussed the
8 July 25, 2013 Gavalla report with anyone?
9        A.     No.
10        Q.     Okay.  Thank you.
11        A.     But I've read it.
12        Q.     All right.
13               I'm now going to hand you a folder
14 which is Nancy 7/24/2013.
15        A.     Okay.
16        Q.     Can you tell us what this folder
17 contains?
18        A.     This is the plaintiff's expert
19 disclosures, and I'm listed in here as being a --
20 Being deposed?  Being -- You tell me.
21        Q.     It has being.  Were you identified
22 as a --
23        A.     As a --
24        Q.     -- as an expert witness?
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1        A.     As an expert okay.  As an expert
2 witness.
3        Q.     Okay.
4        A.     So this is what that document is.
5        Q.     And just so we can clarify it,
6 because I'm not going to mark it as an exhibit --
7        A.     Okay.
8        Q.     -- this is a document dated July
9 25, 2013 signed by Mr. Jungbauer's office, and
10 it's titled Plaintiff's Expert Disclosures,
11 correct?
12        A.     Correct.
13        Q.     Okay.  And there are two other
14 documents in this folder?
15        A.     These are two extra copies should
16 there have -- if they had gotten lost, of my
17 report.
18        Q.     Of your July 24 --
19        A.     My July 24th report.  Two copies.
20        Q.     And this is a 2013 report?
21        A.     2013.
22        Q.     Because you had done a report in
23 2012 as well?
24        A.     Yes.
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1        Q.     All right.  Thank you.  I'm not
2 going to mark this as an exhibit.
3        A.     Not going to mark it, okay.
4        Q.     All right.  The next folder you
5 have is a folder titled Aho, A-h-o.  Can you tell
6 us what this is?
7        A.     This is the deposition of -- let me
8 get his first name -- Joseph John Aho.
9        Q.     Okay.  I'm not going to mark that
10 as an exhibit.
11        A.     Okay.
12        Q.     The next folder you have is
13 Wallis-Duff and exhibits.  Can you tell us what
14 this is?
15        A.     This is the deposition of Susan
16 Duff along with exhibits that were associated with
17 that deposition.
18               MR. SHAKER:  Okay.  I'd like to
19        mark that as Exhibit No. 157, please.
20
21  (Exhibit 157, Wallis-Duff and exhibits, marked.)
22
23        Q.     So what's been marked now as 157 is
24 the Duff deposition taken Thursday, June 6, 2013
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1 with exhibits?
2        A.     Correct.
3        Q.     And you reviewed these?
4        A.     I did.
5        Q.     Thank you.
6        A.     Do you want it over there?
7        Q.     Correct.
8               All right.  The next folder is
9 Wallis-Kester test.  I think it says number
10 exhibits.  I'm not sure what it says.  Maybe it
11 says and exhibits.
12        A.     And.
13        Q.     Can you tell us what this folder
14 has?
15        A.     This is the deposition of Todd
16 Kester, and this is actually just the beginning of
17 it printed long form where I was starting to read
18 it that way and then went to the condensed form.
19 So this mirrors the first pages of this document.
20        Q.     So the first document in it is the
21 long form --
22        A.     It's just -- But only up to -- we
23 can do this -- up to page 25.
24        Q.     Okay.  And the second document is
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1 the --
2        A.     The full.
3        Q.     -- the condensed full?
4        A.     Yes.  And then these are the
5 exhibits that were attached to the testimony.
6        Q.     All right.
7               MR. SHAKER:  Could you please mark
8        this as Exhibit No. 158.
9
10  (Exhibit 158, Wallis-Kester Test. And Exhibits,
11                      marked.)
12
13        Q.     So Exhibit 158 is now the Kester
14 deposition and exhibits?
15        A.     Correct.
16        Q.     Thank you.
17               Now we have a folder which is
18 titled BNSF Injury Reporting Policy 1998 and
19 Wallis Injury Report and Key Docs; is that
20 correct?
21        A.     That is correct.
22               MR. SHAKER:  Let's go ahead and
23        just mark this as an Exhibit No. 159.
24      (Exhibit 159, BNSF policy 1998, marked.)
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1
2        Q.     Okay.  Can you tell us what Exhibit
3 159 is, please?
4        A.     It is the BNSF injury reporting
5 policy from 1998.  It's Jeanette Wallis's injury
6 report and related documents.  So do you want me
7 to go through --
8        Q.     Well, you referenced key documents?
9        A.     Yes.
10        Q.     So are these the documents you felt
11 were --
12        A.     Yes.
13        Q.     -- the most important documents you
14 reviewed?
15        A.     They were important documents.  I
16 don't know that I would put anything into this is
17 the most or they are.  I think important documents
18 in my understanding of the case in forming my
19 opinion.
20        Q.     Okay.
21        A.     Certainly not the only ones.
22        Q.     Well, why don't you just run us
23 through what the documents generally are that are
24 in this folder.
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1        A.     This is the report to the FRA of
2 Jeanette Wallis's injury.
3        Q.     And this is -- it says BNSF-JW
4 00562 and is it 563 as well, 562, 563, 564?
5        A.     This is -- Yes.  Right.
6        Q.     All right.  Thank you.
7        A.     This is an e-mail from Daniel
8 Ferguson.  The subject is Northwest Division
9 employee injury incident.  And it --
10        Q.     It's BNSF, what is the number,
11 000081.  Is there something on the backside as
12 well?  No.  Just -- Okay.
13        A.     This is subject injury reporting
14 policy, policy in effect.  This is November 16,
15 1998.
16        Q.     And that's a document numbered?
17        A.     BNSF-JW 00382.
18        Q.     Is there a backside to that as
19 well?
20        A.     There is a backside.
21        Q.     Is that page 383?
22        A.     00383.
23        Q.     Thank you.
24               What's the next document?
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1        A.     This is a document that is
2 numbered -- it's titled BNSF-JW 00055, and I
3 believe this is the -- a statement of Daniel
4 Ferguson regarding Jeanette Wallis's injury.
5        Q.     And this goes to 000056, those two
6 pages?
7        A.     Yes, those two pages.
8        Q.     All right.  Thank you.
9        A.     This is labeled Exhibit 63, and it
10 is a copy of a certified mail, Jeanette Wallis and
11 Susan Duff, and I believe this has to do with
12 alternative handling.
13        Q.     This is dated January 21, 2009?
14        A.     Yes.  From Gary Filcher.
15        Q.     Thank you.
16               And the next document?
17        A.     This is Exhibit 88.
18        Q.     It also has another exhibit number
19 on it.
20        A.     It's also called Exhibit 1 Boldra.
21        Q.     And this is a --
22        A.     And it is certified mail from
23 Jeffrey Beck.  And it talks about confirming that
24 as a result of an -- a formal investigation and
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1 failure to be forthcoming.  I believe that this is
2 the issuance to Jeanette Wallis that she was being
3 issued discipline level S 30-day record suspension
4 for the violations that --
5        Q.     All right.  The word discipline's
6 not in that, is it?
7        A.     "You've been issued a level S 30
8 day record suspension."
9        Q.     It's dated March 9, 2009?
10        A.     It is.
11        Q.     All right.  Thank you.
12        A.     This is a -- Exhibit 53 [sic]
13 BNSF-JW 00658.  And it is to the investigator from
14 the U.S. Department of Labor OSHA from Dane
15 Freshour.  I believe it is responding to a letter
16 that OSHA or Laura Aunan wrote dated July 10th,
17 2009.  This is a response to that.  It is dated
18 July 24, 2009.
19        Q.     And it has more than -- It goes on
20 to 660, page --
21        A.     Well, it's 659 and 660.
22        Q.     All right.  And I think you
23 mentioned Exhibit 53.
24        A.     83.
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1        Q.     83.  Okay.
2        A.     I believe it's 83.
3        Q.     Yes.  Thank you.
4               What's the next document in this
5 folder?
6        A.     This next document is called
7 Exhibit 89, BNSF-JW 000006, and this is to Susan
8 Duff from BNSF from Anthony Boldra, and it
9 confirms her request for a waiver of
10 investigation.
11        Q.     Okay.
12        A.     And says that there's been an
13 issuance of a level S 30-day record suspension.
14        Q.     Thank you.  And the next document
15 in Exhibit No. --
16        A.     This is --
17        Q.     -- 159?
18        A.     Oops.
19        Q.     Go ahead.  Sorry.
20        A.     Okay.  This is Exhibit No. 113 and
21 it also has a tag on it that says plaintiff's
22 Exhibit 21, Smith.
23        Q.     And this is a document BNSF Railway
24 Company policy named "Human Resources Craft
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1 Transfer Policy" effective date February 1, 2004?
2        A.     Correct.
3        Q.     And it's a two-paged document?
4        A.     It is.
5        Q.     All right.  Thank you.
6               It actually has another exhibit
7 number on it, too, that --
8        A.     Oh.
9        Q.     -- designates --
10        A.     17.
11        Q.     All right.  With witness Stevens?
12 Is that Stevens?  Well, it is what it is.
13        A.     It appears to be, yes.  So we have
14 three exhibits on that one.
15        Q.     All right.  And the final page in
16 this folder, Exhibit 159, is what?
17        A.     This is a statement of somebody
18 named Michael Weber.  It is BNSF-JW 000058.
19        Q.     Thank you.
20               The next folder is an orange
21 folder.  Wallis 9/6/2013 BNSF safety action plan?
22        A.     Yes.
23               MR. SHAKER:  Can we go ahead and
24        mark this as an exhibit.
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1
2  (Exhibit 160, BNSF action safety plan, marked.)
3
4        Q.     All right.  Ms. Lessin, this is
5 Exhibit No. 160.  Can you tell us what this is?
6        A.     Well, on the inside, it says it's
7 Exhibit 39, and it it's BNSF Northwest Division
8 safety action plan 2008.  It is also labeled in
9 the upper right-hand corner Exhibit 1.
10        Q.     Dated 5/20/2010?
11        A.     I believe that that's 5/20.  It
12 could be 5/10, but it could be 5/20.
13        Q.     Well, all right.
14        A.     All right.
15        Q.     And there's a second document in
16 this folder as well?
17        A.     All right.  And this is -- it's
18 called management oversight process and employee
19 review process.  On the bottom, it says 2010
20 Nebraska division safety action plan January 1st,
21 2010.
22        Q.     Thank you.
23               The next folder is 2007 House
24 Hearing Rail/Injury Discipline.  Is this a
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1 document -- This is a document oversight and
2 investigations hearing on the impact of railroad
3 injury, accident, and discipline policies on the
4 safety of America's railroads, Thursday, October
5 25, 2007.  Is this a document that is in the -- in
6 your --
7        A.     I believe that it is on the 1 to
8 137 on the disk.
9        Q.     All right.  There appear to be
10 other documents --
11        A.     Yep.
12        Q.     -- attached to this.  Actually, why
13 don't I go ahead and mark it.
14        A.     Okay.  Great.
15               MR. SHAKER:  Can you please mark
16        this Exhibit 161.
17
18     (Exhibit 161, 2007 House Hearing, marked.)
19
20        Q.     So now you've been handed the
21 folder, 2007 House Hearing Rail/Injury Discipline,
22 Exhibit 161.  Can you just tell us what's in this
23 folder?
24        A.     Okay.  I think the bulk of it is
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1 from the hearing held Thursday, October 25, 2007.
2 That was called oversight and investigations
3 hearing on the impact of railroad injury,
4 accident, and discipline policies on the safety of
5 America's railroads.
6        Q.     Okay.  And then there appear to be
7 other documents in this folder beyond the
8 article -- beyond this hearing?
9        A.     Okay.  So that's actually a copy of
10 my CV, Exhibit 41.
11        Q.     Did you testify at this hearing?
12        A.     Did I?  I did not testify at this
13 hearing, no.
14        Q.     Do you know why your curriculum
15 vitae is attached to it?
16        A.     It was part of the -- When I
17 printed off documents, it was all in one package,
18 so I printed it all out quickly.
19        Q.     Okay.
20        A.     I was using the testimony from the
21 rail hearing in 2007.
22        Q.     Okay.  So this is your CV, appears
23 to be, and then there's something after your fee
24 schedule.
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1        A.     I think these are -- Right.  I
2 think these are other people who are witnesses
3 or...
4        Q.     Oh, okay.  So there's Mr.
5 Gavalla's --
6        A.     Yes.
7        Q.     -- curriculum vitae?
8        A.     Yes.
9        Q.     William Stat- --
10        A.     Yes.
11        Q.     -- Stratford, M.D.?
12        A.     Yes.
13        Q.     And did Mr. Jungbauer's office
14 provide these to you?
15        A.     I believe they're on the disk, yes.
16        Q.     Okay.
17               MR. SHAKER:  This folder is PEPA,
18        ERP, PPI.  I'd like to mark this as an
19        exhibit.
20
21       (Exhibit 162, PEPA, ERP, PPI, marked.)
22
23        Q.     Okay.  You've been handed what's
24 been marked as Exhibit 150 -- 162, which is titled
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1 -- a folder titled PEPA, P-E-P-A, ERP, E-R-P, and
2 PPI.  Can you tell us what this folder contains
3 generally?
4        A.     What I tried to do from many of the
5 exhibits was put together a folder of the various
6 policies of BNSF that, in my opinion, punished
7 workers when they reported injuries.  And so those
8 policies include many of the different PEPA
9 policies, PEPA standing for policy for employee
10 performance accountability.  There are many of
11 these dating from the 1990s, 2000s.  And trying to
12 sort of put it all together, some may be
13 duplicates and some may be newer versions of older
14 policies.  But what I was doing here was going
15 over the policies to see from year to year what
16 was actually changing and what wasn't.  So that's
17 my folder of the different policies.
18        Q.     Thank you.
19               All right.  The next folder is
20 titled BBS at BNSF, and inside it's a two-page, I
21 believe, document which is Exhibit 104 and it has
22 BNSF-JW 01346.  Is this on your disk, number 151?
23        A.     I believe it is.
24        Q.     Your next folder is titled Beck.
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1 It appears to be an oral and video deposition of
2 Jeffrey Beck.
3               MR. SHAKER:  I think I'll mark that
4        as an exhibit.
5
6      (Exhibit 163, Beck deposition, marked.)
7
8        Q.     All right.  Ms. Lessin, I'm handing
9 you what's been marked as Exhibit 163.  Can you
10 tell us what this is?
11        A.     This is the deposition of Jeffrey
12 Beck.  And -- Is there a date on this?  6th day of
13 September, 2013.
14        Q.     And you reviewed this?
15        A.     I did.
16        Q.     In preparing your report?
17        A.     I did -- Oh.  I'm sorry.  For
18 preparing my report?  No.  My report was submitted
19 on the 24th of July, and that deposition was taken
20 September 6th.  So that was --
21        Q.     Oh.
22        A.     -- not -- I did not have that when
23 I prepared my report.
24        Q.     Okay.  Your markings on this were
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1 post --
2        A.     Yes.
3        Q.     -- post report?
4        A.     Yes.
5        Q.     All right.  Do you plan on
6 modifying your report based on what is in
7 Mr. Beck's deposition?
8        A.     That's possible.
9        Q.     In what way would you be modifying
10 your report?
11        A.     Using maybe some quotes from that
12 in my findings perhaps.
13        Q.     All right.  Have you decided which
14 quotes you would be using?
15        A.     No.  There are many quotes in there
16 that are possible.
17        Q.     I'm now -- now have --
18               MR. SHAKER:  Let's mark this as an
19        exhibit, number 164.
20
21      (Exhibit 164, RR BBS PPT 2013, marked.)
22
23        Q.     All right.  Ms. Lessin, you've been
24 handed what's been marked Exhibit 164, titled RR
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1 BBS PPT 2013.  Can you tell us what this is?
2        A.     This document here -- this is
3 actually the handout, these are the actual
4 slides -- is my reference 102 PowerPoint slide
5 presentation entitled "Don't Blame the Workers,
6 Fix the Hazards."
7        Q.     And this is -- Excuse me.
8        A.     It is something that I -- It is a
9 presentation that I develop and use many my
10 training programs about what is a good
11 occupational safety and health program and what is
12 a program that is actually hazardous to workers
13 and their health and safety.
14        Q.     Okay.  And you were just
15 referencing number 102 of your report of 2013
16 on -- which is on page 29?
17        A.     Correct.
18        Q.     Okay.  We haven't marked that as an
19 exhibit yet, but we're talking about your July
20 24 --
21        A.     Yes.
22        Q.     -- 2013 report?
23               MR. SHAKER:  Please mark that as an
24        exhibit.



800-567-8658 973-410-4040
Veritext Corporate Services

13 (Pages 46 to 49)

Page 46

1
2     (Exhibit 165, OSHA letter-Wallis, marked.)
3
4        Q.     Ms. Lessin, you've been handed
5 what's been marked as Exhibit 165.  Can you please
6 tell us what that is?  It's titled OSHA
7 letter-Wallis.
8        A.     So this is my file where I tried to
9 compile the parts from the 137 exhibits that had
10 to do with OSHA, their findings, their
11 determinations.  This is, for example, I think an
12 interview transcript.  This is the letter that
13 went to BNSF from OSHA on August 15th, 2011 that
14 talks about the investigation that OSHA did of
15 this whistleblower case, and OSHA determined that
16 there is a reasonable cause to believe that BNSF
17 violated Jeanette Wallis's whistleblower rights.
18               MR. SHAKER:  Move to strike.
19        Nonresponsive.
20        Q.     Is there anything else generally in
21 this file besides the correspondence that you
22 compiled between what you felt was the OSHA
23 correspondence?
24        A.     There is an additional piece from
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1 OSHA U.S. Department of Labor to the vice
2 president of BNSF dated June 1st, 2012 that has to
3 do with, I think, the -- Let me just review it for
4 a second before I speak out of turn.  It -- it has
5 to do with the issue of confidentiality of
6 non-management witnesses.
7        Q.     Does this have anything to do with
8 the Wallis case?
9        A.     It has to do with BNSF, and it has
10 to do with some witnesses that were requested.  So
11 I'll have to look at this again.  But it was of
12 concern to me because it was BNSF being called
13 before OSHA again on a whistleblower issue.  So
14 I'll have to read this over again to see if, in
15 fact --
16        Q.     How did you get this?
17        A.     It could be in the documents or it
18 could be something that I have because I follow
19 whistleblower cases, so.
20        Q.     Okay.  All right.  Thank you.
21        A.     Okay.
22        Q.     Go ahead.  I understand.  I think
23 this is pretty much --
24        A.     Yes.
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1        Q.     -- you're talking about the
2 correspondence of OSHA?
3        A.     Right.
4        Q.     But that one piece of paper
5 doesn't --
6        A.     But that was an OSHA correspondence
7 with BNSF.
8        Q.     But it doesn't have anything to do
9 with Wallis?
10        A.     I'm not sure that it doesn't, but I
11 would have to spend a little bit more time with
12 it.
13        Q.     Okay.  Now you're being handed a
14 blue folder titled Key Wallis 4, 5, 8, 15, 16, 18,
15 29.
16               MR. SHAKER:  Let me just have this
17        marked as Exhibit No. 166.
18
19    (Exhibit 166, Key Wallis exhibits, marked.)
20
21        Q.     All right.  Ms. Lessin, can you
22 tell us what Exhibit No. 166 is?
23        A.     It is a series of exhibits that I
24 believe are on the 1 to 37 [sic] that talked about
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1 various aspects of the Wallis case that, again, I
2 felt were illustrative of some of the issues that
3 helped me form my opinions about the case and the
4 disparate treatment and the discriminatory
5 actions.
6        Q.     Okay.  Thank you.
7
8               MR. SHAKER:  Can you please mark
9        this as Exhibit No. 167.
10
11   (Exhibit 167, Nancy articles-Wallis, marked.)
12
13        Q.     You're being handed a file marked
14 167 titled Nancy Articles-Wallis.  Can you tell us
15 what's in this folder generally?
16        A.     Yes.  It is some of the -- on my
17 report dated July 24th, 2013, I listed 103
18 references.  What's in this file are some of the
19 references that would begin with number 31 and go
20 to 103.  So they're not all of them, again,
21 because some of these are books.  Some of these
22 are larger things, but it's some of these
23 documents.
24        Q.     Thank you.
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1               Here's a --
2               MR. SHAKER:  Mark this as Exhibit
3        No. 168.
4
5       (Exhibit 168, fatality 2010, marked.)
6
7        Q.     You've been handed a folder titled
8 Fatality 2010-Hole in Floor marked 168.  Can you
9 tell us what this is, please?
10        A.     This is the printout of the
11 pictures number 13 and number 15 from the fatality
12 case on the disk that I have given you, and the
13 disk is marked Exhibit 152.  So these are three
14 printouts of the picture number 15 and these are
15 three printouts of picture number 13.
16        Q.     Is this a railroad case?
17        A.     It is not a railroad case.
18        Q.     Thank you.
19        A.     However, it will -- I use it to
20 describe some of the health and safety impacts of
21 having a bad health and safety program.
22        Q.     Thank you.
23               MR. SHAKER:  Can you please mark
24        that as Exhibit No. 169.
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1
2       (Exhibit 169, RR terminology, marked.)
3
4        Q.     All right.  You've been handed
5 Exhibit 169, Ms. Lessin, which is a folder titled
6 RR terminology.  Can you tell us what this is?
7        A.     Well, first, I will tell you it's
8 not in this document.  It's something that I bring
9 when I'm dealing with rail, and it's called
10 railroad terminology, slang, and definitions.
11 Because what I've found in my years of experience
12 in rail is that there's always a term that comes
13 up that I'm not familiar with.  So whenever I do
14 anything in rail, I bring my dictionary.
15        Q.     This is dated 9/14/2013.  Is that
16 when you printed it off?
17        A.     Yes.  That's the most current
18 version.  It changes.
19        Q.     For how many years have you been
20 using a railroad terminology list like this?
21        A.     I believe, to the best of my
22 knowledge, in 2009 when I started doing a lot of
23 work on rail and spent time with railroaders that
24 it was clear to me that I needed to have a
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1 dictionary in order to understand, you know,
2 terminology.  So it's something that I
3 periodically update.  And I have not memorized it.
4 I certainly know some of the terms, but I do not
5 know all of them.  So in a conversation, it helps
6 me to quickly have a reference.
7        Q.     Did you use such a listing when you
8 were preparing your report of July 24 --
9        A.     I didn't.
10        Q.     -- 2013?
11        A.     I didn't.
12        Q.     How about --
13        A.     It's just when people are talking
14 to me.
15        Q.     How about when you prepared your
16 report a year earlier --
17        A.     No.
18        Q.     -- on August 4, 2012?
19        A.     No.
20        Q.     Where does this list come from?
21        A.     It's -- I got it from the internet.
22 There's actually a number of different lists.
23 This is one that I find most helpful because it
24 has both slang and official terms and that's often
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1 what I find dealing with railroaders or in
2 railroad situations is that there's a mix of sort
3 of common usage and then other kinds of terms.  So
4 I like that one the best.
5        Q.     Thank you.
6               Okay.  I'm going to now move back
7 to where I -- to my seat, because I think we're
8 done identifying documents so I'm going to have to
9 lift my little...
10               MR. JUNGBAUER:  Counsel, is this a
11        good time for a short break?
12               MR. SHAKER:  Would you like a short
13        break now?  We can take a short break.
14               THE WITNESS:  That would be find.
15               MR. SHAKER:  Sure.
16               THE VIDEOGRAPHER:  The time is
17        10:15.  Going off the record.
18
19                   (Break taken.)
20
21               THE VIDEOGRAPHER:  10:22.  Back on
22        the record.
23 BY MR. SHAKER:
24        Q.     All right, Ms. Lessin.  We're back
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1 on the record.  Can you please tell us what you
2 did to prepare today for the deposition?
3        A.     Yes.  I reviewed many documents.
4 Many of them are sitting there before you.  And I
5 had dinner last night with Mr. Jungbauer and
6 breakfast this morning.  And I believe that
7 that -- those are the things that I did to
8 prepare.
9        Q.     What did you -- How much time did
10 you spend at dinner last night?
11        A.     I believe I got to dinner around
12 4:30 or 5:00 and left around 7:00 or 7:30.
13        Q.     And how much time did you spend at
14 breakfast this morning?
15        A.     I believe I arrived around 7:30,
16 and we left around 8:30 to come over here.
17        Q.     What did you discuss with --
18 relating to this case with Mr. Jungbauer last
19 night?
20        A.     What did we discuss?  Can you be
21 more specific?  I mean, we discussed the Wallis
22 case, and I had questions about -- I had not done
23 a deposition before, and asked, you know, what
24 does the room look like and those kinds of things.
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1 But can you be more specific about what you want
2 to know?
3        Q.     Well, I want to know what you
4 discussed of substance relating to the case itself
5 and your testimony today.
6        A.     Do you mean what questions I asked?
7        Q.     Well, we can start there.  What
8 questions did you ask Mr. Jungbauer?
9        A.     As I said, I think a number of the
10 questions were about how a deposition goes.  And
11 having not done this before, I wanted to
12 understand more about what -- you know, what it
13 was like.  So that was one piece of it.
14               I talked a little bit -- I mean a
15 lot -- a lot of what I put together, you know, is
16 from that.  So I think some of my questions were
17 is there anything in particular that is going to
18 be focused on in this deposition.
19        Q.     So you asked if there was anything
20 specific about your report that --
21        A.     Indeed.
22        Q.     -- that would be focused on?
23        A.     Yeah.
24        Q.     And what did you discuss about

Page 56

1 that?
2        A.     I think we -- You know, I'm trying
3 to recall.  We -- one of the questions that I have
4 been grappling with is the different PEPA policies
5 and changes in them.  And I actually don't see a
6 lot of changes in them.  Wanted to know if I was
7 missing anything.  So discussing some of the
8 aspects of PEPA policies over the years.
9        Q.     Did you discuss any other
10 particular part of your report, your July 24, 2013
11 report?
12        A.     I'm looking at my report now to see
13 if I can flag anything.  I don't think it was very
14 specific, you know, other than wanting to know how
15 this -- how this report and my understanding of
16 these documents related to a deposition.  Again,
17 having not done this before, you know, would -- I
18 remember one very distinct question I said was am
19 I allowed to have the papers in front of me so
20 that if a question arises, can I go to that, or
21 will this get taken away; and I believe the answer
22 is they are available to me.
23               And I had questions about whether I
24 might be able to show my slide show or would I
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1 need pictures of the slides.  If I wanted to
2 refer, would there be, you know, a setup where I
3 could, you know, show a PowerPoint slide show and
4 a movie, and I believe the answer was that I
5 should print out the copies of the slides because
6 there probably would not be an opportunity for me
7 to present to you the slides show in an electronic
8 form.
9        Q.     Okay.  Thank you.
10               How much time did you spend
11 reviewing the documents part of your preparation?
12        A.     Many hours.  I don't have my sheet
13 where I logged them, but this was a process of
14 review that actually goes more to days than hours.
15        Q.     About how much time do you already
16 have in this -- How much time did you have in this
17 matter to prepare your -- up to the time that
18 you've completed your second report in July 24,
19 2013?
20        A.     I'm sorry, I do not understand the
21 question.
22        Q.     How many -- How much time do you
23 have into your work in this matter up to the time
24 that you completed your July 24, 2013 report?



800-567-8658 973-410-4040
Veritext Corporate Services

16 (Pages 58 to 61)

Page 58

1        A.     Do you want that in hours or in
2 days?  And I would have to just give you an
3 estimate that --
4        Q.     Whatever's -- Any kind of estimate
5 you can give me, whether it's days or hours or...
6        A.     It was at least a week of time.
7        Q.     And is that an eight-hour day or --
8        A.     Yeah.
9        Q.     -- a ten-hour day?
10        A.     It's an eight-hour day.
11        Q.     So that includes preparing both the
12 first and second report?
13        A.     Yes.
14        Q.     And can you give me any idea.  You
15 said to review the documents to prepare for the
16 deposition took many days.  How many days are we
17 talking?
18        A.     That's in that time, you know, I
19 was giving a time to read the documents and the
20 testimonies, preparing the report, identifying all
21 of the -- you know, these 103 references that I
22 wanted to be able to call upon in this, so.
23               I'm still not -- I'm not
24 understanding where -- where this is going and
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1 what exactly you're looking for because I don't
2 have my calendar.  I don't --
3        Q.     Right.  I had asked you -- I
4 started ask -- and I asked you how much time you
5 spent to prepare for the deposition.  You said you
6 reviewed a number of documents.
7        A.     Yes.
8        Q.     So I'm asking how much time did you
9 spend reviewing the number documents to prepare
10 today for the deposition?
11        A.     So in preparing for this
12 deposition, I probably spent two days reviewing
13 documents.  It could have been a little bit longer
14 than that.  It wasn't all at one sitting.  It was,
15 you know, over a period of time.  So -- But it was
16 a lot reviewing documents that I had already
17 reviewed to put together this document, and so it
18 was more like a second read, and then with some of
19 them, as you know, with the highlighter.
20        Q.     And when you say "this report,"
21 you're referring to the July 24, 2013 report?
22        A.     Correct.  2013.
23               MR. SHAKER:  Okay.  Let's go ahead
24        and mark your reports.  Can you please
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1        mark this the next exhibit.
2
3     (Exhibit 170, Lessin report 2012, marked.)
4
5               MR. SHAKER:  You want to just go
6        and ahead and mark this one as well.
7
8     (Exhibit 171, Lessin report 2013, marked.)
9
10        Q.     Ms. Lessin, I'm going to hand you
11 what's been marked as Exhibit No. 170.  Can you
12 tell us what that is?
13        A.     This is the report that I wrote
14 dated September 4th, 2012 in the case of Jeanette
15 Wallis versus BNSF Railway Company.
16        Q.     Thank you.
17               Can you tell us what Exhibit No.
18 171 is?
19        A.     This is a report that I wrote dated
20 July 24th, 2013 in the case of Jeanette Wallis
21 versus BNSF Railway Company.
22        Q.     So this is the second report?
23        A.     The second report.
24        Q.     All right.  There were a number of
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1 changes between the first and second report.  Do
2 you recall why you changed it?
3        A.     I had more time and I believe more
4 documents to look at for the second report.  And
5 on a personal note, the first report was written
6 when my husband was very, very ill, and I was
7 dealing with a lot of issues and, you know,
8 certainly gave a look to a lot of the documents,
9 but did not get to spend nearly the amount of time
10 that I wanted.  My husband passed away earlier
11 this year, and so when I was able in July to
12 relook at my report, I was able to spend more time
13 and was able to, I think, give a more full
14 explanation of my findings and opinions, where
15 they came from, and why.  And so that's just the
16 personal note with this.
17        Q.     Okay.
18        A.     Can I interrupt for one minute.  I
19 remember one other thing that we discussed.
20        Q.     Sure.
21        A.     And I need the files to get the
22 particular file that I want because I had a
23 question about something that I still have a
24 question about.



800-567-8658 973-410-4040
Veritext Corporate Services

17 (Pages 62 to 65)

Page 62

1        Q.     All right.  So you had one more --
2 you recalled one more thing --
3        A.     Yes.
4        Q.     -- you discussed with Mr. Jungbauer
5 --
6        A.     Yes.
7        Q.     -- last night or this morning?
8        A.     Yes.  And it was very particular.
9 That's why I want to find it.  I asked
10 Mr. Jungbauer if I was reading this report
11 correctly.  And it is --
12        Q.     What are you referring to?
13        A.     It is the report.  It is titled FRA
14 form, F 6180.98.  It is BNSF-JW 000562.  And I
15 believe that this is the report of Jeanette
16 Wallis's injury that was submitted as required to
17 the FRA as a reportable injury, and I had a very
18 specific question about this.  Would you like to
19 hear the question?
20        Q.     Yes.
21        A.     It says in this what I believe is
22 the official report from BNSF to the FRA about
23 this injury.  There's a section that says cause.
24 It says event, "bodily function sudden movement
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1 (sneezing)."  And it says cause "human factors
2 action -- actions of injured person."  And my
3 question was:  Am I reading this correctly?  Is
4 this what BNSF said was the event and the cause of
5 Jeanette Wallis's injury, sneezing and human
6 factors actions of injured person.  And
7 Mr. Jungbauer said that's what it says on the
8 paper.
9               So it was extremely confusing to me
10 how that can be reported, you know.  I read all of
11 the documents about this event and this injury,
12 and I just could not believe what I was reading in
13 terms of how this injury was documented to the
14 FRA.  So that was definitely something that I
15 brought to the attention of Mr. Jungbauer.
16        Q.     Did you read anything about any
17 explanation?  Have you read any deposition
18 testimony about any explanation of that document
19 from Burlington Northern side?
20        A.     I did not recall -- And, again,
21 there have been a lot of depositions and many
22 pages.  I did not recall anything that talked
23 about sneezing nor that talked about the cause of
24 this -- Jeanette Wallis's injury being the actions
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1 of the injured.  So it was a mystery to me.
2        Q.     So --
3        A.     It still is.
4        Q.     That's how you're interpreting it,
5 it was the actions of the injured that caused the
6 injury?
7        A.     Well, I'm just reading, right.  I'm
8 reading words here.  Cause, human factor actions
9 of injured person.  I mean, that's what it says.
10        Q.     All right.  So let me ask you,
11 because we've talked a lot about the documents
12 that you reviewed.  Why don't I ask you to take a
13 look at Exhibit No. 171.  And under section --
14 Here, actually, let me back up.
15               You've been called as an expert.
16 What is your area of expertise?
17        A.     I'm an occupational health
18 specialist, occupational and health safety
19 specialist.
20        Q.     All right.  What does that mean?
21        A.     I have expertise in the arena of
22 occupational hazards and hazardous conditions,
23 causation of work-related injuries and illnesses,
24 what employers should have in place for a good
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1 occupational safety and health program or safety
2 and health management system that would eliminate
3 or reduce injuries and illnesses in the workplace,
4 and I have been involved in training, education,
5 policy, and other activities aimed at helping
6 employers and workers and government come together
7 to make sure that workplaces are as safe and
8 helpful as possible and that the causes of
9 injuries and illnesses which are hazards and
10 hazardous conditions are eliminated or reduced.
11 And we talk about in the field of occupational
12 safety and health, you do that using something
13 called the hierarchy of control.
14               So there are some very specific
15 technical pieces in making recommendations about
16 how to improve health and safety in the workplace.
17        Q.     Okay.  Now, I understand you've
18 never given a deposition before; is that right?
19        A.     Correct.
20        Q.     Have you ever given testimony
21 before?
22        A.     I have.
23        Q.     In case -- In lawsuits?
24        A.     No.
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1        Q.     In administrative hearings?
2        A.     Would that be to the United States
3 Senate, for example, or the House of
4 Representatives?
5        Q.     No.  I'm talking more in an
6 adversary proceeding regarding where you've been
7 hired as an expert witness.
8        A.     No.
9        Q.     Have you been hired as an expert
10 witness before?
11        A.     No.
12        Q.     So this is your first experience as
13 an --
14        A.     Yes.
15        Q.     -- expert witness?
16               Okay.  Now, you mentioned that you
17 had testified before congressional hearings or
18 things?
19        A.     Yes.
20        Q.     Did I understand that?
21        A.     Yes.  The United States Senate --
22        Q.     How many --
23        A.     Senator Kennedy had me testify
24 several times and in the House as well.  And I
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1 also provided testimony in various matters before
2 the State House in Massachusetts, the Department
3 of Labor.  I'll have to recall.  There was --
4 under Robert Reich, when he was secretary of
5 labor, they had something called the Dunlop
6 Commission and asked for testimony.  I've
7 testified -- and I -- in -- before -- I think it
8 was -- When OSHA was setting its ergonomic
9 standard, I provided testimony during those
10 proceedings.  And there have also been NIOSH, The
11 National Institute For Occupational Safety and
12 Health, has asked for -- it had a series of
13 regional hearings, and I provided testimony to
14 some of those.
15        Q.     Okay.  Can you take a look at
16 Exhibit No. 171, and look at appendix A where it's
17 your curriculum vitae, which is page 12?
18        A.     Yes.  Page which?
19        Q.     Page 12.
20        A.     Yep.
21        Q.     All right.  So your -- Let's just
22 kind of go through it.  Your work experience since
23 January 2007 to the present, you're coordinator
24 for the United Steelworkers --
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1        A.     I actually --
2        Q.     What?
3        A.     Sorry.  Since this was written in
4 July of 2013, I received a promotion, so I have a
5 new title.
6        Q.     What is your new title?
7        A.     My new title is senior staff for
8 strategic initiatives.
9        Q.     All right.  So this is -- You're
10 working for a union in this position --
11        A.     Yes.
12        Q.     -- is that correct?
13        A.     I actually -- my technical employer
14 is the steelworkers charitable and educational
15 organization.  It's a 501(c)(3) educational
16 organization affiliated with the United Stated
17 Steelworkers International Union.
18        Q.     Okay.  Is that pen you wear, is
19 that associated with the steelworkers?
20        A.     This is actually a bread and roses
21 pen from Lawrence and Lowell, and it has to do
22 with the mill -- they were called mill girls in
23 Massachusetts.  But they were a group of mostly
24 women who worked in the mills who were exposed to
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1 long working hours and a lot of dust in the air.
2 They got a disease that we now know as byssinosis.
3 And they worked together to try to improve the
4 health and safety conditions in the mills in
5 Massachusetts.
6        Q.     And when did that -- those events
7 take place?
8        A.     Early 1900s.
9        Q.     Were those mills in the Lawrence
10 area?
11        A.     Lawrence and Lowell, Massachusetts.
12 And, you know, it started -- I mean, actually,
13 it's the 1800s.  It's the 19th century, 1800s that
14 this occurred in.
15        Q.     And then before that, you were --
16 1999 to 2006, you worked for the AFL-CIO?
17        A.     From the Massachusetts AFL-CIO.
18 It's state authority of AFL-CIO.
19        Q.     So did you give any testimony
20 between 1999 and 2006 that you referred to just a
21 few minutes ago?
22        A.     Yes.
23        Q.     Did you do any testimony since
24 January 2007 that you referred to?
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1        A.     I provided testimony in a
2 stakeholder hearing for OSHA since 2007, so yes.
3        Q.     What's a stakeholder hearing?  What
4 does that mean?
5        A.     OSHA is moving forward with a
6 proposed standard called -- right now being called
7 injury and illness prevention programs.  It would
8 require employers to have certain aspects of a
9 safety and health program that would be aimed at
10 reducing injuries and illnesses and providing a
11 safe and healthy workplace.  A stakeholder meeting
12 calls together various parties.  So there were
13 employers there, there were workers, there were
14 union representatives, there were health and
15 safety professionals.  And we provided input.  And
16 I'm not sure it would be called testimony.  We
17 provided input at their meeting as they are
18 developing this proposed standard.
19        Q.     Okay.  And from 1990 -- '79 to
20 1999, you were senior staff of strategy and policy
21 at the Massachusetts Coalition For Occupational
22 Safety and Health; is that right?
23        A.     Yes.
24        Q.     Is it a fair statement that most --
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1 all of your work has been really geared toward on
2 the worker side and employee side since the time
3 you've really started your career?
4        A.     I would say that the work that we
5 do is about making safer workplaces, and certainly
6 it is workers themselves that are the ones that
7 are receiving most of the injuries and illnesses.
8 I would hope that employers would be very invested
9 in having safe and healthful workplaces and good
10 injury and illness prevention programs, because I
11 think that that benefits everyone in the equation,
12 including the environment, including the public,
13 including everyone involved.
14               And so my work has, I think, been
15 for the benefit of workers to the degree that
16 workers are the ones that are getting injured and
17 made ill when conditions are unsafe or unhealthy
18 in the workplace.  But I think the work that we do
19 is really for the benefit of society as a whole.
20        Q.     Have you ever been hired by a
21 company to consult with them on any safety or
22 occupational health and safety issues?
23        A.     Hired, no.
24        Q.     Have you ever been consulted by the
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1 company --
2        A.     Oh, yes.
3        Q.     So you've been -- And when you say
4 you have been, what do you mean?  What have you
5 been asked to do?
6        A.     I can give you a recent example
7 that one of the employers that -- in the United
8 Steelworkers represented a workplace came to a
9 discussion that we had that involved the union and
10 the employer about how to improve health and
11 safety conditions in that particular workplace.
12 It was a glass manufacturing.
13               So we had a several-hour discussion
14 about improvements that could be made that would
15 reduce the chance of workers being injured or made
16 ill.
17        Q.     So you were there talking, but you
18 were speaking there on behalf of United
19 Steelworkers, correct?
20        A.     Correct.
21        Q.     I note that you -- in your
22 education, you have your master's of science in
23 labor studies?
24        A.     Yes.
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1        Q.     Is that a rather new degree or is
2 that -- I just hadn't been aware of a labor
3 studies degree.  Is that --
4        A.     I'm not sure that I can answer
5 that.  It's a common degree --
6        Q.     Okay.
7        A.     -- in the world that I'm in.
8        Q.     Okay.
9        A.     I can't tell you whether it's new
10 or old.
11        Q.     All right.  So did you go to
12 Amherst --
13        A.     Yes.
14        Q.     -- for your degree?
15        A.     Yes.
16        Q.     Did you do that while you were
17 working?
18        A.     Yes.
19        Q.     How did you do that?
20        A.     They have a special program there,
21 and you go ten days in the summer and ten days in
22 the winter for a very concentrated period, you
23 know, course of study, and then there's
24 independent study and projects and papers that you
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1 do in between.  So you take ten days off, ten days
2 off.
3        Q.     How long is that program?  Excuse
4 me.
5        A.     That's three and a half years.
6        Q.     And did you do it in a
7 three-and-a-half-year period?
8        A.     I did not.  I -- I finished my
9 course work, and then it took my several more
10 years to complete my papers and my projects.
11        Q.     I see that you're listed as an
12 adjunct faculty position at the University of
13 Massachusetts Amherst.  When was the last time --
14        A.     I taught in that program in 2003.
15 I taught a ten-day graduate level course in
16 occupational safety and health.
17        Q.     Okay.  Did you --
18        A.     And that's the same program that I
19 graduated from.
20        Q.     Have you taught anything since
21 this?
22        A.     Yes.
23        Q.     At Amherst?
24        A.     Not at Amherst.
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1        Q.     I see you're also listed at the
2 National Labor College?
3        A.     Yes.
4        Q.     And is that a regular university or
5 is there a --
6        A.     It is an accredited university.  I
7 believe it's -- I may have misspoke.  It may be an
8 accredited college.  I'm not sure that it's a
9 university.
10        Q.     It doesn't have graduate programs?
11        A.     No.  It does have graduate
12 programs.  It's called the National Labor College.
13        Q.     All right.
14        A.     But it has graduate-level programs,
15 and I taught and for a number of years, and I
16 believe the last time was 2011.
17        Q.     Are those --
18        A.     It could have been 2012.
19        Q.     And --
20        A.     An undergraduate course in
21 occupational safety and health.
22        Q.     Did you travel to Silver Spring to
23 teach that?
24        A.     Yes.
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1        Q.     How much time did you spend down
2 there?
3        A.     It is a week-long course, but it is
4 more than eight hours a day.  It's more like 12 or
5 14 hours a day.
6        Q.     So how many years did you teach
7 this one year -- one-week class?
8        A.     I believe that the first time I
9 taught it was 2001 or 2002.
10        Q.     When was the last time you taught
11 it?
12        A.     2011 or 2012.
13        Q.     And how many times did you teach
14 the course total?
15        A.     Once a year.  I think one year in
16 there, it might have been twice a year, and they
17 held the course -- a couple times during this
18 period of time, they held the course not always in
19 Silver Spring.  Once it was held in San Diego, and
20 once it was held outside of Seattle at the
21 laborer's training center, which I believe you go
22 across the bay or something to get there.
23        Q.     Is that in Kitsap County?
24        A.     It could be.  It could be.

Page 77

1        Q.     All right.
2               So is this the first time you've
3 ever been involved in a matter which involves 49
4 USC § 20109?
5        A.     What do you mean by "involved in a
6 matter"?
7        Q.     Is this the first time you've been
8 involved in a situation that involved that
9 particular statute?
10        A.     I'm still not clear.  This is the
11 first legal deposition.
12        Q.     Right.  This is the first --
13        A.     I have certainly been, you know,
14 involved with people who are covered under that.
15 I have taught about aspects of this whistleblower
16 statute.  I have discussed aspects of this
17 whistleblower statute.  I have slides concerning
18 this statute and presentations that I make.  I
19 have read many documents having nothing to do with
20 this case on this matter and that probably is
21 related to my tracking of whistleblower issues
22 dating back to 1979.
23               So it predates this particular
24 statute, but one of my interests and part of my
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1 job has been looking at whistleblower protections
2 and the developing of whistleblower statutes and
3 the tracking of cases under whistleblower
4 statutes, including this one.
5        Q.     Okay.  When were you first
6 contacted about this case?
7        A.     If my recollection serves me
8 correctly, I believe it was August of 2012.
9        Q.     Shortly before your report?
10        A.     It could have been end of July, but
11 it was, you know, July or August of 2012.
12        Q.     And who contacted you?
13        A.     Mr. Jungbauer.
14        Q.     All right.  Do you have a record of
15 your communications with Mr. Jungbauer's firm or
16 anybody there?
17        A.     You mean my voicemails?
18        Q.     Did you keep notes?  Do you keep
19 notes?  Do you keep your voicemails?
20        A.     I have a notebook, but it's just
21 like, you know -- I don't -- I -- sometimes when I
22 talk on the phone, I, you know, take notes on a
23 notebook, but I don't know that I have that.  I
24 mean, I could look back in my house.
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1        Q.     All right.  So you don't have a
2 record -- How frequently did you speak with
3 somebody from Mr. Jungbauer's firm over the past
4 year, year and a quarter?
5        A.     I would say not frequently at all.
6 We talked when I was first putting together this
7 first report for September 4th.  Again, having
8 never done a report like this before, I received
9 guidance about what sections.  There were some
10 required types of sections that I was told about,
11 and I received the draft report of Mr. Gavalla to
12 show me kind of how things are organized.
13        Q.     So you -- you organized your report
14 in accordance with Mr. Gavalla's report?
15        A.     And instructions that I received.
16 And the communications, I think, mostly were
17 one-way communications which were here's exhibit
18 this, here's exhibit that.  Here's a CD with
19 exhibits.
20        Q.     All right.  Well, let me ask you
21 this --
22        A.     To look through.
23        Q.     Then let me ask you if you don't
24 mind taking a look at in your report starting on
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1 page 3 under statement of facts, okay?
2        A.     Yes.
3        Q.     It says -- The first sentence says,
4 "The facts that I am relying on are incorporated
5 in 'Safety Analysis Report' submitted September 4,
6 2012 by George Gavalla in the Jeanette Wallis v.
7 BNSF Railway Company; Case..."  It actually goes
8 on.  I don't need to read all that.
9               But am I correct that you're
10 relying on his facts that he's got in his report?
11        A.     That is one set of facts, but I am
12 also relying beyond that in my read of some of the
13 very same documents that he read.
14        Q.     Okay.
15        A.     And I think that his report, my
16 recollection of it is, you know, from the
17 standpoint of his expertise, which is different
18 from my expertise.  So looking at his report was
19 very useful; however, it was not the only thing
20 that was involved.  It was my read of the
21 documents, the testimonies, the injury report,
22 those things that also combined to provide for me
23 the background that I needed to form my findings
24 and opinion.
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1        Q.     Did you have any disagreement with
2 any of the facts that Mr. Gavalla put in his
3 report based on your reading of the documents?
4        A.     I do not recall any disagreement.
5 I do know that it did not talk about some of the
6 things that I noticed in terms of my expertise in
7 looking at what are effective comprehensive health
8 and safety programs compared with what BNSF was
9 purporting to be their safety program.  And that
10 brought in my expertise of spending many years of
11 looking at and studying effectiveness of
12 comprehensive health and safety programs.
13        Q.     Did you have any disagreement with
14 any portion of Mr. Gavalla's report as to his
15 interpretation of the facts when you read -- when
16 you read through the materials you read through?
17        A.     I don't recall, again, any
18 disagreement with what he put forward, and I
19 believe I was in concurrence with what he was
20 saying regarding the facts of the case and the
21 discrimination and retaliation against Jeanette
22 Wallis.
23        Q.     How about any of the underlying
24 facts which led to the accident?
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1        A.     My recollection is that as he went
2 through the documents that I went through, we were
3 pretty simpatico in what we were seeing in the
4 documents.
5        Q.     You went on to comment that the
6 report was being revised.  Do you know why the
7 case was originally -- the original report of Mr.
8 Gavalla's was before the Administrative Law Judge
9 U.S. Department of Labor, and why it was moved
10 then to the United States District Court for the
11 Western District of Washington?
12        A.     I believe that was Mr. Jungbauer's
13 and his -- his decision or his law firm's
14 involvement in that.
15        Q.     Did you discuss with Mr. Jungbauer
16 why it was moved from the U.S. Office of
17 Administrative Law Judges Department of Labor to
18 the federal district court?
19        A.     I think we had a conversation, and
20 what I recall from that is that in the original
21 court that it was put in, the judge did not want
22 to accept expert witnesses.  Something like that.
23        Q.     Did you discuss anything else about
24 the -- why it was moved from the Department of
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1 Labor Office of Administrative Law Judges?
2        A.     Not that I can recall.  What I
3 recall from that is that the judge did not want to
4 allow expert witnesses in the case.
5        Q.     Now, you also go on to say you've
6 reviewed documents provided -- this is also on
7 page 3 of Exhibit 171.  I've reviewed documents
8 provided to me by the law offices of Yaeger,
9 Jungbauer & Barczak, including...  And then you go
10 on.  And then you have a list of documents that
11 are listed on page 4 through the last bullet
12 point.  Okay?
13        A.     Yes.
14        Q.     Did you -- And then it says I'm
15 also relying on research studies and all of the
16 things on your Appendix C.
17        A.     Right.
18        Q.     Did you ask for anything in
19 specific -- specifically from Mr. Jungbauer's
20 office from -- or were you just provided
21 additional information?
22        A.     I believe I asked for the documents
23 that would help me understand this case and the
24 facts of the case and that was in our original
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1 conversation about becoming an expert witness.  I
2 think I asked what do I get to see, and
3 Mr. Jungbauer said I can provide you with the
4 documents to review.  And so he sent me these
5 documents.
6        Q.     As a result of your review of any
7 documents sent to you by the -- Ms. Wallis's
8 counsel's firm, did you ask for anything in
9 addition?
10        A.     I don't recall asking for anything
11 in addition to what I received, with the exception
12 of wanting -- When I originally was asked to write
13 this, I asked for a sample of the kind of document
14 and then was given the draft report from Mr.
15 Gavalla.
16        Q.     And that was in 2012?
17        A.     Right.  And I didn't ask for -- I
18 said can you send me something that gives me an
19 idea of what it is that I'm crafting here.
20        Q.     Okay.  When you were -- How did you
21 come to know Mr. Jungbauer?  Did you get the call
22 out of the blue, or?
23        A.     I made presentations for -- The
24 United States Transportation Union did a couple of
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1 regional meetings in 2012, and I was a keynote
2 speaker about whistleblower cases, about
3 discrimination against workers for injury
4 reporting, about what we call behavior-based
5 safety programs, blame-the-worker safety programs
6 that are not real health and safety programs, that
7 are, in fact, hazards in and of themselves.  That
8 was my presentation that I made at two regional
9 meetings that were attended by six or eight
10 hundred people, and I believe Mr. Jungbauer was at
11 one of these presentations.  I don't know that I
12 can recall whether it was the one in Portland or
13 in Memphis.  I believe it was Portland, Oregon in
14 2012.
15               And I -- what I recall is a very
16 initial conversation where Mr. Jungbauer asked me
17 if I had ever done expert testimony or were a
18 witness, and I said I hadn't, but, you know, would
19 certainly be open to this if my expertise would be
20 useful.
21               So then -- and I believe that that
22 was in May of 2012.  And then the contact was
23 either in July or August of 2012 that
24 Mr. Jungbauer said he had a case that involved
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1 someone who was injured and would I be open to
2 being an expert witness.  So that's...
3        Q.     Did you -- Who was your audience at
4 this United --
5        A.     United Transportation Union.
6        Q.     Yeah.
7        A.     It was delegates from many
8 different local unions of the United
9 Transportation Union.  I believe the one in
10 Portland had most of their locals kind of in the
11 west coast, and Memphis was more sort of central
12 and east coast, there were other -- there were
13 government officials in the audience.  There were
14 union officials in the audience.  There were a lot
15 of railroaders in the audience.  There were some
16 legal professionals there.  There were officials
17 from the FRA there.  I think that's what I recall.
18        Q.     What was the whole program?  What
19 was the program?
20        A.     They do -- Every year, I believe
21 they do two regional meetings, and it's a
22 three-day meeting that covers, you know, many
23 different topics.  And my keynote presentation was
24 called "Fix the Hazards, Dozen Blame the Workers."
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1        Q.     You mentioned there were a lot of
2 railroaders there.  What do you mean by that?
3        A.     Those who work on the rail, their
4 jobs --
5        Q.     So employees, workers?
6        A.     -- they're employees of carriers
7 who perform various, you know, functions on the --
8 you know, working for the railroad.  So it wasn't
9 just union officials who sit in offices --
10        Q.     Right.
11        A.     -- doing paperwork.  It was -- You
12 know, I think the majority were these who actually
13 work for rail carriers and do the work of the
14 railroad.
15        Q.     Prior to being retained in this
16 case that involves Burlington Northern Santa Fe,
17 had you ever had any experience dealing directly
18 with BNSF?
19        A.     No, not that I recall.
20        Q.     Prior to working on this case, did
21 you have any familiarity with the Burlington
22 Northern Santa Fe's practices and policies?
23        A.     Yes.
24        Q.     Okay.  And how -- how were you
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1 aware of their practices and policies?
2        A.     In my work in looking at employer
3 programs that do not focus on fixing hazards and
4 hazardous conditions but, in fact, blame workers
5 who are -- who report their injuries, I have
6 studied and looked at and spoken about and spoken
7 with those familiar with employers that have such
8 programs.  And -- Should I continue?
9        Q.     Yes.
10        A.     And BNSF, as a rail carrier, had
11 come to my attention because of the practices.
12 And prior to meeting Mr. Jungbauer in this case, I
13 was familiar with the PEPA policies, the -- All
14 right.  I'm forgetting the acronym right now, but
15 the personal accountability.  And in looking at,
16 again, what we call blame-the-worker safety
17 programs, rail carriers of all employers have some
18 of the most notorious of the blame-the-worker
19 safety programs, and BNSF is no exception to that.
20               So, again, in my work in looking at
21 problematic programs, BNSF had come to my
22 attention.
23               In the fall of 2011, I was asked to
24 come to the University of Iowa where they were
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1 doing a special three-day conference on health and
2 safety in the rail industry, and they brought me
3 in to speak about some of these programs.  And I
4 had looked at a variety of programs, including
5 programs that BNSF had, as examples of programs
6 that blame workers rather than address hazards and
7 hazardous conditions.
8               MR. SHAKER:  We need to take a
9        break for him to change his tape.
10               THE VIDEOGRAPHER:  11:14, going off
11        the record.  End of tape number one.
12
13                  (Break taken.)
14
15               THE VIDEOGRAPHER:  1:23, back on
16        the record with tape number two.
17 BY MR. SHAKER:
18        Q.     Ms. Lessin, right before we changed
19 the tape, you were talking about this presentation
20 in the fall of 2011, and I had earlier asked you
21 when the first time, you know, you became aware
22 of, let's say, BNSF policies.  I may not have
23 quite asked you that, but you talked about this
24 2011 conference at the University of Iowa.  Is
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1 that the first time you became aware of the
2 Burlington Northern policies and practices?
3        A.     My recollection is that in the
4 documents that I have collected over the years,
5 looking at both what would be a good comprehensive
6 health and safety program that addresses hazards
7 and hazardous conditions and makes a safe
8 workplace and documents collecting practices of
9 employers that, in fact, don't address hazards and
10 focus on blaming workers, there could have been an
11 earlier date that I have a file somewhere that has
12 information from BNSF.  I couldn't tell you that.
13        Q.     You mentioned, I think, earlier
14 that you said it was about 2009 that you began
15 doing work with the rail industry or began --
16        A.     That was the first --
17        Q.     -- looking at the rail?
18        A.     It was the first time that I was
19 asked officially by a union representing railroad
20 workers to speak at a conference about health and
21 safety and, in specific, about blame-the-worker
22 policies and practices in the rail industry.  So
23 that was in 2009, and I believe it was a
24 conference of the UTU, as well in New Orleans.
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1        Q.     So is that the first time you
2 became aware of policies and practices within the
3 rail industry?
4        A.     No.  This is the first time I was
5 asked to speak about them formally for people
6 involved with the railroad.  Again, I have a long
7 history of looking at safety and health programs,
8 both those that we would say are model programs
9 that would result in the reduction of injuries and
10 illnesses and those programs that actually don't
11 address hazards, blame workers, provide a chilling
12 effect, that retaliate against workers who do
13 report their injuries providing a chilling effect
14 for others to not report.
15               So that is -- you know, I have many
16 years and actually decades tracking both model
17 programs and problem programs.  And, you know, the
18 rail industry has stood out as one of the worst
19 offenders in terms of having programs that
20 retaliate against workers who report their
21 injuries.
22               So I think I was tapped to make
23 presentations because of work that I had done --
24 been doing looking at these problem programs and
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1 practices and having recommendations about how to
2 end those kinds of policies, practices, and
3 programs and bring about the kind of true health
4 and safety programs that are needed that will
5 really reduce injuries and illnesses and make a
6 safe workplace.
7        Q.     So I'm clear, the first time you
8 spoke about the rail industry was 2009, 2011?
9        A.     2009 was the first formal
10 presentation in a conference setting.
11        Q.     So 2009 or 2011?
12        A.     2009 was the first time in a
13 conference setting and that was with the UTU,
14 United Transportation Union.  I believe it was in
15 New Orleans.  The next time was 2011 and that was
16 at a conference that the University of Iowa put
17 together.  It was a three-day conference on safety
18 and health in the rail industry.  And then the
19 other formal presentations I've made were the
20 regional conferences where I was a keynote
21 speaker, plenary speaker in 2012.  Again, that was
22 in Portland and in Memphis.  And then most
23 recently in July of this year, there was a
24 conference in Boston of the United Transportation
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1 Union, and I did a workshop there covering these
2 issues, so.
3        Q.     Just so I'm clear, Exhibit 171 and
4 Exhibit 170, did you write all of that, everything
5 that's in those reports, your reports?
6        A.     Did I write this document?
7        Q.     Yeah.
8        A.     Yes, I wrote this document.  There
9 are some places where I quote from other
10 documents, so --
11        Q.     Right.
12        A.     -- not --
13        Q.     But you created the document?
14        A.     Yes.
15        Q.     Nobody else gave you the language
16 to put in the document?
17        A.     Nobody gave me the language to put
18 in that document.
19        Q.     So what were you asked to do when
20 you were first contacted by Mr. Jungbauer's firm
21 or Mr. Jungbauer?
22        A.     It was review the documents in the
23 case and write a report of my findings; and in the
24 process of becoming an expert witness, to use my
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1 expertise in reviewing employer policies,
2 practices, and programs, in specific, programs
3 that are not focused on hazard identification and
4 hazard elimination and control, but practices and
5 programs that punish injured workers when they
6 report their injuries.
7        Q.     So that's what you were asked to
8 do?
9        A.     Was to review the documents and
10 write a report as an expert witness.  And I think
11 the -- the subtext was, you know, if I agreed that
12 this case actually presented the kinds of things
13 that have been in my field of expertise.
14               So when I got the documents, I
15 believe that this is indeed the kind of case that
16 fit into my expertise about problematic employer
17 policies and practices that retaliate against
18 workers who report injuries rather than the
19 program that will identify root causes of the
20 problem and address the root causes so they can't
21 happen again.
22        Q.     Okay.  On page 4 of your report on
23 your findings and opinions, you say, "The
24 following constitutes my findings and opinions,
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1 within a reasonable degree of certainty."  What
2 does that mean to you, within a reasonable degree
3 of certainty?  What do the words within a
4 reasonable degree of certainty mean to you in
5 giving your report?
6        A.     Can you repeat the question?  What
7 are we looking at?
8        Q.     Yes.  You've given your opinion.
9 On page 4, your opening sentence in your finding
10 and opinions say, "The following constitutes my
11 findings and opinions, within a reasonable degree
12 of certainty," and I'm asking you what do the
13 words within a reasonable degree of certainty mean
14 to you?  When you're writing it in your report,
15 what does that mean?
16        A.     What that means is I had a lot of
17 documents to read.  And I cannot tell you that
18 when I am writing this report I'm remembering
19 everything that I read, the hundreds and hundreds
20 and hundreds and hundreds of pages of documents
21 that I've read, and there may be something that I
22 missed, or when I wrote the report, there may be
23 something that I forgot that should have been in
24 here.  There may be a better illustration, but as

Page 96

1 I was writing the report, you know, and I had
2 everything around me, I might not have gotten
3 everything that I wanted into this report, but I
4 did the best that I could in putting together the
5 report of my findings.
6               So that's what it means to me, that
7 there -- it is possible that there are other
8 factors in this case that, you know, could or
9 should be in here that, you know, would further
10 support.  So it was my best effort at compiling my
11 findings, understanding that there may be
12 something that should also be in here, you know,
13 that would further illustrate a point that would,
14 you know, you know, help produce a set of findings
15 that, you know, had other elements to it, but this
16 was the best that I could do.
17        Q.     Are there other factors that might
18 not support your findings that are not in your
19 report?
20               MR. JUNGBAUER:  Objection.  Calls
21        for speculation.
22        A.     Can you repeat that question?
23        Q.     Are there other factors that you
24 reviewed and that are not in the report but that
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1 don't support your findings?
2        A.     I do not recall reading anything in
3 the documents that I was given that did not serve
4 to support my findings.  I don't recall reading
5 anything that had me pause and say, you know, I
6 think I'm going in the wrong direction.  Virtually
7 everything that I read, I felt, led me to these
8 same conclusions.  So in other words, I don't feel
9 like I cherry picked the documents.  I felt like I
10 did a -- as good a review as I could and put
11 together this report based on what I gleaned from
12 the documents.
13        Q.     All right.  Let's start with the
14 first page of your report now.
15               Statement of qualifications.  The
16 first paragraph there, am I correct that all deals
17 with your experience?
18        A.     Yes.
19        Q.     All right.  And the second
20 paragraph there deals with your experience under
21 statement of qualifications?
22        A.     Correct.
23        Q.     And that goes through the third
24 paragraph -- through to the next page, middle of
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1 the page, does it not, that paragraph?
2        A.     This is summarizing --
3        Q.     Your experience?
4        A.     My experience, yes.
5        Q.     And then the next paragraph
6 beginning on page 2, that -- the first full
7 paragraph on page 2 beginning with --
8        A.     Yes.
9        Q.     -- "I have."  That also goes to
10 your experience, does it not?
11        A.     Yes, it does.
12        Q.     All right.  You referenced in that
13 paragraph, "I have substantial experience and
14 personal experience."  What do you mean by
15 personal experience?
16        A.     My personal experience is spending
17 time with workers who have had adverse
18 consequences from the behavior-based safety
19 policies, practices, and programs, assisting them
20 and also reviewing some devastating consequences
21 of these kinds of programs that have, in fact,
22 been contributing factors in catastrophes and
23 fatalities.  And that has to do with reviewing
24 photographs of fatalities that did not have to
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1 happen if employers addressed the hazards and
2 hazardous conditions.  In fact, they did not do
3 that.  They brought in these behavior-based safety
4 blame-the-worker safety programs, did not address
5 hazards, and fatalities resulted.
6               And so the personal experience is
7 not only talking with people who have been
8 injured, talking with people who have been
9 retaliated against, but seeing photographs where
10 fatalities have happened contributed to by
11 programs that focus on blaming workers rather than
12 addressing hazards.  So that's personal
13 experience.
14        Q.     Okay.  When you -- when you refer
15 to a -- a behavior-based safety program, what does
16 that mean to you?
17        A.     So behavior-based safety programs
18 focus on workers and their supposed unsafe acts
19 rather than hazards and hazardous conditions, and
20 they say these programs focus on workers', it's
21 called, unsafe acts or at-risk behaviors.  And the
22 programs and policies and practices that come out
23 of behavior-based safety put forward that the way
24 to address health and safety in a workplace is to
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1 have workers not commit unsafe acts or at-risk
2 behaviors.  What they don't do is focus on
3 eliminating or addressing hazards and hazardous
4 conditions and getting to root causes.
5               There are a number of practices,
6 programs, and policies within the family of what
7 we call behavior-based safety or we often refer to
8 as blame-the-worker safety programs.
9               The first would be safety incentive
10 programs.  Those are programs and practices and
11 policies where there's some kind of reward or
12 prize that is linked to low or no injury
13 reporting.  So that could be, for example, in this
14 department, if no one reports an injury over the
15 course of the month, we're going to have a free
16 lunch, a pizza party.  It could be everyone who
17 doesn't report -- doesn't have a recordable injury
18 during the course of three months, their name will
19 be in a hat, and a name will be picked and that
20 person will go home with a big screen TV; but if
21 you had a recordable injury, your name comes out
22 of the hat, you're not eligible for the prize.
23               It also includes bonus programs
24 that are based on numbers of recordable injuries
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1 or numbers of injuries reported.  And the idea
2 there with these is that people will get prizes,
3 and sometimes it's a group prize.  So if no one in
4 an area has a recordable injury, everyone gets
5 something.  Sometimes it's an individual prize if
6 you go so long.  But while the statement is we're
7 rewarding you for your safe behavior, what, in
8 fact, has been documented in studies and in worker
9 reports about chilling effects is that these are
10 programs that get workers to not report their
11 injuries.  They discourage the reporting of
12 injuries.  So that's the first category is the
13 prize or bonus or benefit program.
14               The second category would be injury
15 discipline.  If you report your injury, there is
16 some kind of discipline that's either threatened
17 or delivered.  Injury discipline programs can be
18 formal or informal.  The very formal ones actually
19 have names such as accident repeaters program, and
20 I think this is where the PEPA policy can come in
21 where you either get some kind of points that's
22 attached to a reportable injury.  It can be
23 attached to a injury that isn't necessarily
24 reportable, but generally the big points -- and
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1 these are negative points.  You don't get prizes
2 here.  The negative points are attached a lot to
3 recordable injuries.  Some of the programs have,
4 you know, if you've had two or more injuries in a
5 certain period of time, you're in a progressive
6 discipline program.  So you get counseling how to
7 be a safer worker, and after that, it would be a
8 verbal warning, a written warning, suspension,
9 termination.
10               And in other kinds of these injury
11 discipline practices, which would include what --
12 in the -- in the PEPA and the -- Let me get the
13 names right here.  So give me a moment because I
14 want to reference this correctly.  I do have a
15 file here that is all of these.
16               All right.  This is -- I believe
17 it's this one.
18        Q.     If you find the file, would you
19 reference the exhibit number.
20        A.     So it's Exhibit 162.  So under the
21 PEPA, ERP, and PPI, and if you need me to, I'll
22 get the formal names.  PEPA is Policy For Employee
23 Performance Accountability, PPI is Personal
24 Performance Index, and ERP is Employee Review
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1 Process.  There are specifics about if you have
2 a -- an injury and, in some of these a recordable
3 injury, there are negative consequences.
4               So in this case that we're talking
5 about with BNSF, the negative consequences relate
6 to having -- having -- it's called the -- the S --
7 give me a moment, and I will get the exact names
8 of this because I think this is important.  The --
9 this is one of the PEPA's.
10               So under PEPA, they count what they
11 consider to be rule violations, and then that is
12 going in your file and can result in adverse
13 employment consequences.  And this one in
14 particular, and I'll read from this, and this is
15 one of the PEPA policies.  "Two serious rule
16 violations within 36 months or within 12 months if
17 the employee's record review period was reduced to
18 recognize five years of injury and discipline-free
19 service."  In other words, having an injury will
20 bump you into a category where you have more
21 discipline or more threats of discipline.  And I
22 think that that's what I'm illustrating with this
23 issue of injury discipline.  You get adverse
24 employment consequences if you have an injury or
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1 have a recordable injury.
2               And the personal performance index,
3 there's a point system and in this, if you have a
4 reportable -- this is an FRA reportable injury,
5 you get 40 points.  If it's a non-reportable
6 injury, you get five points.  But in any case,
7 there are negative consequences here, much more if
8 it's a reportable injury.  And this is based on
9 just having an injury, just having the injury.
10 And then those points can go on to impact various
11 aspects of employment decisions.  There's a lot of
12 discretion that management has on how to use these
13 points.
14               But some of the things that we saw
15 and that I've reviewed in the employee review
16 process, again, speak to having your injury record
17 looked at, and then that can impact -- if you've
18 had an injury, it can impact whether you can move
19 to another position or have, you know, a change of
20 position, change of job that if you have injuries
21 and negative points, that would affect your
22 ability to, you know, have an employment
23 progression.  So these are all part of injury
24 discipline.
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1               There's another piece to injury
2 discipline that I want to talk to and that's more
3 informal.  And that is that workers know that if
4 they report an injury, there will be some kind of
5 negative consequence.  And again, having PEPA and
6 ERP and PPI there in the background just knowing
7 that you can be called in to, you know, a hearing
8 and that that hearing is focused on what you did
9 wrong.  And this is, I think, a very important
10 part of this that I want to compare this to what
11 we would consider --
12        Q.     I don't mean to interrupt, but my
13 question was how do you define a behavior-based
14 safety program, and if you're still answering
15 that, fine.
16        A.     Okay.
17        Q.     Because you've given me two aspects
18 of it, but I want to -- I really am trying to
19 identify how you define it.  And so I'm not trying
20 --
21               MR. JUNGBAUER:  I think she is
22        defining it, Counsel.
23        Q.     Okay.  Are you still defining it?
24        A.     I am absolutely defining it.
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1        Q.     Okay.  Good.
2        A.     And there's a number of other
3 aspects.
4        Q.     All right.
5        A.     But what I was doing it in my
6 definition is relating it, you know, not just to
7 hypothetical what employers do out there, but to
8 what BNSF has done.  And I might have made mention
9 when I was talking about the safety incentive
10 program, which was the first of the practices that
11 I'm describing that fit into behavior-based safety
12 or blame-the-worker safety programs that I believe
13 BNSF had a bonus program that was also linked to
14 numbers of injuries reported.
15               So we would put BNSF's policies,
16 practices, and programs now in that category of
17 safety incentive program.  We'll also put these
18 PEPA and ERP and PPI in the category of what is an
19 injury discipline policy, practice, or program.
20               I think one of the very important
21 factors here -- and I can go back to this when we
22 talk about specifics -- is that Jeanette Wallis
23 had an injury.  That injury happened when another
24 train made a hard joint, a -- hit the train that
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1 she was on, and she got off.  To prevent a more
2 serious injury, she jumped off of the train that
3 -- when it was clear that the train behind her
4 wasn't stopping.  She severely hurt her knee.  And
5 then under these practices, she now is seen as the
6 problem.
7               In good occupational safety and
8 health practice, any injury that happens, any
9 accident, any illness, we would want to
10 investigate the situation to identify what are
11 root causes, things that can be fixed or changed
12 so that this doesn't happen again.
13        Q.     Are there any other --
14        A.     And --
15               MR. SHAKER:  Okay.  I'm going to
16        actually move to strike everything that's
17        nonresponsive to my question, "What do you
18        mean by behavior-based safety program".
19        Q.     But you can continue, if you're
20 not --
21        A.     Okay.  Well, I think this is -- I'm
22 trying to talk about behavior-based safety, but
23 also relate it to BNSF.
24        Q.     All right.  But that isn't what I
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1 asked you, though, and, unfortunately, that's
2 going to keep us here a lot longer today because
3 --
4        A.     Well, I'll --
5        Q.     -- we're going to go through all
6 this --
7        A.     I'll finish --
8        Q.     -- in a lot of detail.
9        A.     I'll finish --
10        Q.     This is fine.
11        A.     -- this section --
12        Q.     All right.  Thank you.
13        A.     -- in terms of injury discipline,
14 because I think it's very important to understand
15 that injury discipline practices have devastating
16 effects on injured workers themselves, but also
17 have a chilling effect so that other workers then
18 don't report injuries because they don't want to
19 go through the retaliation and the threats.  And
20 I'm going to, at the end of this, get to how that
21 degrades health and safety.  So injury discipline
22 is the second example.
23               A third example of behavior-based
24 safety practices, programs, and policies is
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1 post-injury drug testing for every injury.  So
2 this is where employers, you know, no matter how
3 you're injured, you know, it could be that you
4 have symptoms of a repetitive strain injury,
5 carpal tunnel syndrome, it could have been a
6 different type of injury or accident, but no
7 matter what it is or how it happens, you go
8 through a drug test.  And drug testing, in and of
9 itself, is a humiliation.  The theory behind this
10 is that the employers say we don't want to have
11 impairment on the job.  In fact, there's many
12 problems with this.  Drug tests don't test for
13 impairment.  They test for metabolites.
14               There are many things that cause
15 impairment on the job, including intensification
16 of work, lack of training, long hours.  Employers
17 are not looking to curb those kinds of practices.
18 They go right to a behavior-based approach saying
19 it must be your fault.  If you had an accident,
20 you must be on drugs.  So the drug testing of
21 everyone after every injury no matter what is
22 another example of a behavior-based
23 blame-the-worker safety program.
24               Signs up in the workplace.  We have
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1 gone so long without a recordable injury, a lost
2 time injury.  Sometimes there are stoplights,
3 sometimes there are flags, sometimes it's an
4 electronic board, sometimes it's just something
5 that gets tracked in a newsletter.  But what's
6 getting tracked is how long we've gone since
7 somebody reported an injury.  Sometimes there are
8 goals that are set like we'll have a bonus or a
9 free dinner or something.  But, again, the focus
10 is not on addressing hazards that cause injuries,
11 it's just playing a numbers game and counting how
12 many people are now not reporting injuries.
13               So that, again, focuses on the
14 worker behavior, in this case, really the behavior
15 of reporting injuries and celebrates when injuries
16 don't get reported, which is very problematic, and
17 I will get to that.
18               And then there is another example
19 of behavior-based blame-the-worker programs and
20 that would be behavioral safety observation
21 programs.  And those are often done where workers
22 observe workers.  They have a checklist, and the
23 checklist says are you wearing your earplugs, are
24 your eyes on path, are you lifting properly.  It's
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1 all about worker behavior, and you check whether
2 somebody has worked safely and not committed any
3 unsafe act or has engaged in risky behavior.
4               And so all of those practices focus
5 on what employees, what workers do or don't do
6 with the theory that if they worked safely, there
7 wouldn't be an injury or an accident, and if they
8 did not work safely or committed what they call an
9 at-risk behavior, that's how you get injured.
10               The problem with these programs and
11 why we call them behavior-based safety
12 blame-the-worker programs is that they miss the
13 most fundamental aspect of occupational safety and
14 health, which is all injuries and illnesses on the
15 job, in the workplace are the result of exposure
16 to hazards.  There are no exceptions.  An injury
17 could not happen if there was not a hazard or a
18 hazardous condition or more than one hazard or
19 hazardous condition.
20               So good safety and health practice
21 that is embodied in the Occupational Safety and
22 Health Act, that is embodied in mind safety, that
23 should be embodied in rail safety says what we
24 want to do to prevent and reduce injuries and
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1 illnesses is identify hazards and hazardous
2 conditions.  We want to do investigations that get
3 to root causes so that we can address hazards.
4               What I read and what I took away
5 from the documents that I reviewed are that BNSF's
6 investigations are not real investigations to
7 identify hazards and hazardous conditions.
8        Q.     You know, I think you're getting
9 into a whole different area now aren't you?  Is
10 this part of behavior-based safety --
11        A.     This is --
12        Q.     How do you -- what do you mean by
13 behavior-based safety program?
14        A.     This is absolutely part of --
15               MR. SHAKER:  Okay.  So I move to
16        strike --
17        A.     -- what is a behavior-based --
18               MR. SHAKER:  -- continue to move to
19        strike.
20        Q.     And go ahead and answer.
21        A.     Right.  A good program is going to
22 focus on identifying and eliminating or reducing
23 hazards and hazardous conditions.  A
24 behavior-based safety program is going to focus on
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1 the -- you know, the person to the exclusion of
2 the hazards and the hazardous conditions.  And the
3 example that I want to use from BNSF is that their
4 investigation that should be looking for hazards
5 and hazardous conditions stops at blame.
6               In this situation, when Susan Duff
7 went into alternative handling -- And the way you
8 get into alternative handling is you say it was my
9 fault.  Everything stops.  There's no more
10 investigation.  One of the things that Jeanette
11 Wallis said was that her concern was that the
12 training for new hostlers was not adequate
13 training, and Susan Duff was a new hostler.
14               One of the things that we would
15 expect if there was a good health and safety
16 program that was aimed at identifying hazards and
17 hazardous conditions is that BNSF would go and
18 look at the training program.  Is the training
19 adequate?  And get advice from experienced
20 hostlers and have that conversation and have that
21 discussion.  For example, that never happened.
22 That never happened.
23        Q.     How do you know that never
24 happened?
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1        A.     Because it said the
2 investigation -- I can find a document that says
3 the investigation ended.  There was no more
4 investigation.
5        Q.     How do you know that there wasn't
6 more training as a result of the investigation?
7        A.     The document that I read -- And if
8 you want, I can find it.
9        Q.     No, it's okay.  But you don't know
10 if there is other training that took place as a
11 result of this investigation, do you?
12        A.     My understanding of what I read was
13 that there was an investigation to find fault
14 among a worker, that the investigations are not
15 about finding root causes.  Even though BNSF, in
16 one of its documents, uses the word root cause,
17 they refer it to worker behavior, which is
18 absolutely not what root cause is.  Root cause is
19 the underlying kinds of things that bring about
20 the accident.
21               Let me give you an example.  Let me
22 give you an example.
23        Q.     Let me ask you this, and maybe you
24 can incorporate your example with this.
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1               Do you contend that there are no
2 advantages to looking at any worker behavior if
3 there's an accident or an incident?
4        A.     I think you always look at what
5 happens and who did what.  And the real important
6 question is why.  And the why questions stop in
7 these investigations.  And what I got from these
8 documents, the why questions stop with there was a
9 rule violation.  End of story.  And therefore, we
10 now blame somebody for violating a rule.
11        Q.     So that --
12        A.     That is not good occupational
13 safety and health practice at all.
14        Q.     Do you think that evaluating the
15 worker behavior is appropriate when you're doing
16 an investigation?
17        A.     What do you mean by evaluate?
18        Q.     Taking a look at what happened.
19 Getting details on what transpired.
20        A.     I think a good incident and
21 accident investigation involves looking at every
22 aspect of that:  who did what and when and how did
23 it happen, but the key issues in occupational
24 safety and the health is why did it happen.
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1               Let me give you an example, because
2 this -- and I think that this will provide a good
3 illustration.  It is not from this case.  It's a
4 different situation, but I think it will make the
5 point.
6               A young man named Brent Churchill
7 worked as a lineman.  They, you know, get our
8 electricity back when our electricity has failed.
9 And he went up to work on the wires.  And they're
10 live wires.  He was supposed to put on an
11 insulating glove.  Brent Churchill did not put on
12 that insulating glove, and he grabbed the 700,200
13 volt line and he was electrocuted and he died.
14               What the employer said was terrible
15 tragedy, but what a careless worker.  He did not
16 put on his insulating glove.  That is a rule
17 violation.  Terrible tragedy, but what a careless
18 worker.  That's where that ended.
19               The rest of the story is as
20 follows:  Brent Churchill had been working 55 out
21 of the last 60 hours.  It was an ice storm when
22 this happened in the State of Maine, and he was on
23 mandatory overtime.  And he wanted to go home and
24 get rest, and he was basically told if you, you
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1 know, leave work and punch out, don't bother
2 punching back in.  He tried to soldier through.
3 And human beings aren't made to be alert and aware
4 when working 55 hours.
5               And the other part of the rest of
6 the story is that two years before this, the
7 employer had laid off a lot of linemen.  So
8 whereas before there wasn't a lot of mandatory
9 overtime, now there was a tremendous amount of
10 mandatory overtime.  And so where the employer
11 wanted to end the investigation, he didn't put on
12 his glove rule violation, end of story, everyone
13 from Brent's co-workers to those who read about
14 this story, which was recounted in the New York
15 Times, said the root causes were his fatigue from
16 the extended hours of work and a management
17 decision to downsize which meant that there were
18 not enough workers when ice storms happen to get
19 the power back.
20               So you can stop at the rule
21 violation.  There was a rule violation.  Brent
22 Churchill didn't put on his glove.  There was a
23 rule to put on the glove.  He was trained.  The
24 glove was there.  But if you stop there, you are
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1 not going to get to the root of the problem that
2 killed Brent Churchill.  In fact, there will be
3 other Brent Churchills that will happen.
4               So what we are looking at in a good
5 health and safety program is a program that gets
6 to the root causes and identifies them and
7 corrects them.  And with BNSF, things stop with
8 rule violation and blame the worker, and this can
9 create the kinds of tragedies that we have seen,
10 unfortunately, over and over and over again.  And
11 when you focus on numbers, numbers of injuries
12 reported, then that lends itself to a numbers
13 game.  And I will give you another example with
14 that.
15        Q.     Actually, I need -- I need to ask
16 you some questions about your report.  And I'd
17 like you to -- I'd like to ask you a question
18 about page 1 because you talk about in your second
19 paragraph under statement of qualifications, you
20 talk about the focus of your work has been
21 identifying programs, practices, and policies
22 follow accepted -- accepted --
23        A.     Yes.
24        Q.     -- is the key word.
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1        A.     Yes.
2        Q.     And continues on the next line to
3 best practices.
4        A.     Yes.
5        Q.     And I'd like you to tell us -- And
6 I don't want to cut you off, but we've been going
7 on for a long time.  And I really want to know --
8 understand your report, and I want to know what
9 you consider to be accepted occupational health
10 and safety practice and best practices, what those
11 are.
12        A.     So I think I was describing some of
13 that earlier, but I can put it --
14        Q.     Just to try --
15        A.     -- in a tighter package, I believe.
16        Q.     Yeah.  A tighter package would be
17 great.
18        A.     What we like to see is every
19 employer have an effective comprehensive health
20 and safety program, also called a safety and
21 health management system, but there are some key
22 elements to this that have been accepted in
23 occupational safety and health practice.  It is
24 what OSHA has put forward in proposed pre-rule
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1 making about what a good health and safety program
2 is.  MSHA, the Mind Safety and Health
3 Administration, has echoed this in work that it's
4 done.  In international forums that I've been in
5 with countries of the EU, European Union, and the
6 United States, these are the kinds of practices
7 that you would want to see for there to be a good
8 occupational health and safety program.
9               Most recently, there has been
10 developed what's called the ANSI Z-10 voluntary
11 guideline.  Again, these are -- this one was
12 developed tri- -- partnered with the government.
13 I believe it's government, labor, and management
14 together coming up with a voluntary guideline for
15 good safety and health management system.
16               Virtually all of these begin with a
17 section that talks about management commitment to
18 a safe and healthful workplace and employee
19 involvement in the program.  The heart of these
20 programs are the next two elements.
21               The second element is hazard
22 identification where you focus on what are the
23 hazards and hazardous conditions in this workplace
24 on this job.  And those can be everything --
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1 There's categories of hazards that you look for.
2 So biological hazards.  You know, in health care,
3 it would be viruses that you might be exposed to
4 or biologic agents.  In other settings, it could
5 be rat droppings.  But biological hazards, are
6 there biological hazards around that can be a
7 problem.  The next one would be chemical
8 exposures.  What are the chemicals that workers
9 are exposed to.  The next one would be physical
10 hazards:  Noise or vibration or cold or heat.
11 Another one would be safety hazards.  That would
12 be electrical hazards or working from heights or
13 when there's, you know, energy sources.  Another
14 one would be ergonomic hazards, the kind of
15 hazards that produce repetitive strain or shoulder
16 or back or repetitive knee injuries.  And the last
17 one is work design hazards or stressors.  And that
18 would be looking at things like staffing levels
19 and workload and hours of work and shift work and
20 shift rotation and how work is actually organized
21 and what are the kinds of work organization
22 changes that could produce adverse health and
23 safety consequences.
24               So identifying those hazards is the
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1 second part of a good occupational safety and
2 health program.
3               The third part, then, is
4 controlling identified hazards.  It is --
5 Eliminating is the preferred way.  Can we
6 eliminate a hazard.  Is there a chemical here that
7 causes cancer and there's a safer substitute so we
8 can just get that gone.  Right.  So there's
9 research that gets done, and you find out, you
10 know, which hazards can be completely eliminated.
11 If you can't eliminate a hazard, then you look for
12 engineering controls.
13               Engineering controls would be
14 something that protects a worker from a hazard.
15 It would -- you know, it could include local
16 exhaust ventilation that keeps you away from
17 diesel fumes.  It could be positive train control
18 that doesn't depend on a human being seeing
19 something.  It is just a design that would stop a
20 train from hitting another train.  That's an
21 engineering control.
22               If that can't be done, there's
23 warnings.  All right.  So if there's a hole in the
24 ground, they put up cones around the hole.  All
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1 right.  That's a -- that's a warning.  It's not
2 really even a barrier.
3               Then comes training and procedures.
4 If you can't do any of the things above or until
5 you can, then there's training and procedures.
6               And then the last one is personal
7 protective equipment.  Now, what I want to say
8 about this that I just laid out is what employers
9 need to do to eliminate, prevent, reduce, and
10 control hazards, that it's not just a random list.
11 I just gave it in the order that employers are
12 supposed to use.  It's called the hierarchy of
13 controls.  And the items at the top of list,
14 eliminating hazards or substituting safe
15 substitutes for unsafe chemicals and engineering
16 controls, are the priority because those are the
17 most effective way to address hazards in the
18 workplace.
19               The ones at the bottom of the list,
20 personal protective equipment and procedures and
21 training, are very low levels of control.  If an
22 employer is able to use the higher levels of
23 control, then you're going to have a safer
24 workplace.  So this hierarchy of controls -- it's
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1 actually written into the Occupational Safety and
2 Health Act -- is what employers need to do, and
3 the reliance should not be on rules, procedures.
4 The reliance should be as much as possible at the
5 highest levels of control, which is eliminating
6 hazards or using engineering controls.
7               The next part of this comprehensive
8 health and safety program would be training,
9 comprehensive training, not the quick video that
10 we've seen or the, you know, quick computer-based
11 training, but training that's commensurate with
12 the job.  It could include apprenticing somebody
13 who's done the job earlier.  It could include
14 classroom training, but training.  And the
15 training isn't just about -- and, actually, isn't
16 primarily a rules-based training.  It's how do you
17 identify hazards on your job, and what are some
18 ways that you can recommend to control those
19 hazards.  There is nobody that knows a job better
20 than the worker that does it.  And they're the
21 ones that are going to if, with proper training,
22 identify hazards, come up with control
23 recommendations.  So the training is a really
24 comprehensive piece.
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1               And the last part of this program
2 is evaluation.  Because we know workplaces, work
3 settings change minute by minute, hour by hour,
4 day by day.  Things are always changing.  There
5 are new hazards that come into place.  There are
6 combined things that could create different
7 hazards that there has to be an evaluation, an
8 evaluation to make sure that the control that you
9 put in place is actually controlling that hazard,
10 isn't bringing in any new hazard.
11               So that is the best practice of
12 what employers should be doing and spending their
13 time on, focusing on, you know.  And the heart of
14 this program is identifying hazards and hazardous
15 conditions and then addressing those hazards
16 through hazard control.
17        Q.     Is there any disagreement among
18 people in your field of what the best practices
19 are?
20        A.     I think that I've laid out what has
21 time and time again been referred to as an
22 effective comprehensive health and safety program.
23               I do want to add one thing, though.
24 In employee involvement in a good program, what
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1 has been written into drafts, what is written into
2 programs as they get written down and what has
3 been written into model programs is the ability of
4 a worker to report a symptom; injury; illness;
5 near hit, often called near miss; accident;
6 incident without fear of retaliation.  That one of
7 the things that has really come up over the years
8 is that it is often workers who first identify or
9 notice a problem.  Sometimes it's because they've
10 been injured by it.  And their ability to then
11 report that injury without fear of retaliation is
12 one of the backbones of these programs, because
13 one of the ways that hazards get identified is
14 that somebody's been injured.
15               And so if you have a system that is
16 suppressing injury reporting, you have a system
17 that is going to fail in terms of a core element
18 of hazard identification.
19        Q.     Well, isn't it true that Jeanette
20 Wallis wasn't retaliated against at all for
21 reporting that she was injured?
22               MR. JUNGBAUER:  Objection.
23        Argumentative.
24        A.     I don't believe that that's true at
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1 all.
2        Q.     She was written up -- She was not
3 written up for reporting an injury; she was
4 written up for not providing information as a
5 result of the investigation.
6        A.     And that was, in your key words,
7 she was written up for.
8        Q.     Right.  She was --
9        A.     The writing on the document says
10 you are being written up because you failed to
11 provide information.  And, in fact, that has --
12 that kind of approach is what we call a pretext.
13 The pretext is retaliation for reporting the
14 injury, and it is well recognized in this whole
15 arena that I was just talking about, about the
16 importance of employee involvement and not being
17 retaliated against.  We see many times that
18 workers are being told you are being disciplined
19 because you violated a rule.
20        Q.     Well, you --
21        A.     When, in fact, when, in fact, what
22 we find is the only time that they get written up
23 is when they report an injury.  There was --
24        Q.     You read her report, didn't you?
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1        A.     There was --
2        Q.     We're talking about Jeanette Wallis
3 here.
4        A.     I'm --
5        Q.     You read her report, you read what
6 she wrote, didn't you?
7        A.     I'd like to finish what I was
8 saying --
9        Q.     All right.
10        A.     -- and then I will go to your
11 question.
12               There's even an employer that made
13 a work rule -- it's rule 24 in their books -- that
14 said you must work carefully.  What they did,
15 then, was for every worker who reported an injury,
16 they said, well, we're not retaliating against you
17 and giving you discipline for reporting the
18 injury.  You violated rule 24.  You didn't work
19 carefully.  But for, you know, if you had worked
20 carefully, you wouldn't have the injury.  We see
21 this all the time.
22               So what was written in Jeanette
23 Wallis's report was the violation of, I believe it
24 was, rule 1.2.7 about failure to provide
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1 information.  Which, you know, we can talk about
2 because, in fact, my review of these documents
3 said she provided every piece of information that
4 she was required to provide so that that, you
5 know, rule that she was supposedly disciplined for
6 committing, she never violated that rule.
7        Q.     Well, you read --
8        A.     But I do believe that we're talking
9 about a pretext, that but for reporting the
10 injury, Jeanette Wallis would not be facing what
11 she was facing in terms of the actions that she
12 received from the employer.
13        Q.     Is it a fair statement that you
14 consider yourself an advocate for employees?
15               MR. JUNGBAUER:  Objection.  Vague
16        and ambiguous.
17        A.     I believe that my career, which is
18 almost 35 years, has been an advocate for health
19 and safety on the job, to prevent workers from
20 being injured, made ill, to prevent catastrophes
21 that happen that can affect anyone in a workplace,
22 that prevent catastrophes that could affect the
23 public that have nothing to do with the workplace
24 and happen to be in the arena of an explosion or a
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1 train derailment.  And I believe that I have
2 almost now 35 years of advocacy on behalf of
3 workplace health and safety.
4        Q.     Okay.  Now, you mentioned Jeanette
5 Wallis answered everything on that form.  I don't
6 want to misstate what you said.  Can you -- What
7 was your read of Ms. Wallis's reporting?
8        A.     There was a form that she filled
9 out.  And let's get that.  Okay.
10        Q.     Here, why don't I mark it as an
11 exhibit.
12        A.     It's marked already.
13        Q.     Well, I'm going to mark it as an
14 exhibit for your deposition, actually.
15               MR. SHAKER:  Could you please mark
16        that as an exhibit.
17
18       (Exhibit 172, injury report, marked.)
19
20        Q.     All right.  I'm going to hand you
21 what's been marked as Exhibit No. 172.  Is this
22 the same thing you have?
23        A.     Okay.  So is this -- Yes.
24        Q.     All right.
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1        A.     This is what I --
2        Q.     All right.  So I just want to ask
3 --
4        A.     Yeah.
5        Q.     You read what she put on here,
6 right?
7        A.     Yes.
8        Q.     Okay.  And you're also aware that
9 she didn't give -- she was asked, I think when she
10 was on the train, if she could say what happened,
11 and she didn't answer, right?
12               MR. JUNGBAUER:  Objection.  Assumes
13        facts not in evidence.  Incomplete
14        hypothetical.
15               MR. SHAKER:  Actually, let me
16        strike the question, Counselor.
17        Q.     To your knowledge, did Jeanette
18 Wallis ever provide any details on what occurred
19 in the incident?
20        A.     To whom?
21        Q.     To Burlington Northern.  It's when
22 her deposition was taken.
23        A.     I believe she completed the form
24 that --
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1        Q.     All right.  It's Exhibit 172?
2        A.     That's Exhibit 172 where she talks
3 about the knee injury, how it happened, and then
4 she actually suggests some possible root causes.
5 And --
6        Q.     Did you read her -- Sorry.  Go
7 ahead.
8        A.     And so this certainly has a lot of
9 information on it about the injury and, you know,
10 ideas that she had about how and why it happened.
11        Q.     Do you think an employer would be
12 entitled to know exactly what transpired, like,
13 from her perspective of what happened?
14               MR. JUNGBAUER:  Objection.
15        Incomplete hypothetical.  Vague and
16        ambiguous.
17        A.     I mean, what I did understand from
18 the documents that I read is that there were
19 different kinds of electronic equipment on the
20 trains.  I believe three different recorders that
21 actually could give complete details about this
22 incident certainly better than a human being who
23 was, you know, injured as severely as Jeanette was
24 and that BNSF, you know, had many data points, you
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1 know, including talking to its own people.  I
2 believe that a management official was on the
3 scene within moments, and my understanding is that
4 there started to be this investigation, but when
5 Sue Duff went into alternative handling, that that
6 investigation stopped because she, quote, assumed
7 responsibility.
8               So things stopped there in terms of
9 any investigation as far as I could see that BNSF
10 did, which, you know, leads to the conclusion that
11 BNSF's investigations are focused on finding
12 somebody to take fault rather than identifying the
13 root causes to correct them, which would be a good
14 comprehensive health and safety program practice.
15               MR. SHAKER:  Move to strike to the
16        extent nonresponsive.
17        Q.     Do you know if Ms. Wallis provided
18 any further information to Burlington Northern
19 aside from what's on Exhibit 172?
20               MR. JUNGBAUER:  Same objections as
21        before.  Lack of foundation.  Incomplete
22        hypothetical.  Vague and ambiguous.
23        Q.     Just a yes or no.  Do you know
24 whether she did or she didn't?
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1               MR. JUNGBAUER:  Same objections.
2        A.     I would have to review the
3 documents to answer that question.
4        Q.     All right.  Did you review
5 Ms. Wallis's deposition?
6        A.     Yes.
7        Q.     Did you hear her say in her
8 deposition that she filled this out, and she was
9 being vague?  Did you remember that in her
10 deposition?
11        A.     What I understand, and I think that
12 this goes to a whole different part of this arena,
13 is that on the rails, you aren't covered by
14 workers' compensation, that you have a FELA case,
15 which is a process by which if you want to get
16 your medicals addressed, you actually have to go
17 into an adversarial process.  And so in order to
18 get your medical care, it's important to
19 understand that there's an adversarial process
20 where things can be used against you.
21               And so what I understand is that
22 Jeanette filled out this form with the specifics
23 of the questions that were being asked here.  And
24 what she may or may not have done in, you know, in
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1 another situation, you know, where there wasn't a
2 FELA case, I couldn't --
3        Q.     But we're just talking about
4 Exhibit 172.  Do you recall her, in her
5 deposition, saying when she filled it out, she was
6 being vague?
7               MR. JUNGBAUER:  Objection.
8        Incomplete hypothetical.
9        Q.     You read it.
10        A.     No.  I could re-read it, but -- you
11 know, and if there's that piece in there.  I don't
12 recall those exact words, but I do recall a sense
13 -- And certainly, something that I've learned from
14 railroaders is that it's a difficult situation.
15 Now, if you want to, you know, get reimbursement
16 for the kinds of injuries that it's a FELA case
17 and that -- that, you know, how that can be used
18 can be problematic.  So I...
19        Q.     So the answer is you don't
20 remember --
21        A.     I don't --
22        Q.     -- reading --
23        A.     I don't recall.
24        Q.     You don't remember, that didn't
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1 stick in your head when you went through her
2 deposition that she said Exhibit 172, when she
3 filled it out, she was being vague?
4               MR. JUNGBAUER:  Objection.
5        Argumentative.  Move to strike.
6        Q.     You can answer it.
7               MR. JUNGBAUER:  Objection.  Asked
8        and answered.
9               MR. SHAKER:  She can still answer
10        it.  Are you going to instruct her not to
11        answer?
12               MR. JUNGBAUER:  No, I'm not
13        instructing her not to answer.
14        A.     I think I answered, and I'm telling
15 you what I remember.
16        Q.     All right.
17        A.     Which had to do with Jeanette
18 feeling very much fearful.
19        Q.     Did you ever talk to Jeanette
20 Wallis?
21        A.     I don't believe I have spoken to
22 Jeanette Wallis.  I will say I have been at many
23 conferences, I have talked to many railroaders,
24 and I can't say that sometime in the past our
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1 paths crossed, but I don't recall and --
2        Q.     All right.
3        A.     -- and I certainly have not spoken
4 with her since meeting Mr. Jungbauer.
5        Q.     Okay.  Fair enough.
6               Let's look at page 4 of your report
7 under findings and opinions, which is Exhibit No.
8 171.  I'd like to -- Under your findings and
9 opinions, Ms. Lessin, the second paragraph, it
10 says, "There's a long history of discrimination
11 and retaliation..."  If you could just read the
12 first sentence.
13        A.     "There is a long history of
14 discrimination retaliation" --
15        Q.     You can just read it to yourself.
16        A.     Oh, sorry.
17        Q.     That's okay.  And then I want to
18 ask you about that.
19        A.     Yes.
20        Q.     All right.  So this is a statement
21 about your opinion on the history of
22 discrimination and retaliation against injured
23 workers in the rail industry.  Can you tell me
24 what you base this statement on?
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1        A.     Let me get a couple of documents
2 here because I think that -- I think that this
3 document from 2007 which was the House committee
4 on transportation and infrastructure hearing --
5        Q.     If you could tell us what document
6 number.
7        A.     I'm sorry.  It is Exhibit 161.  And
8 then of the documents that I brought, and I have
9 one in particular that I want to reference and
10 that is in Exhibit 167.  And in Exhibit 167 --
11 This is from June of 2008, and it is a report from
12 Congress.  It's actually from a majority staff
13 report from the committee on education and labor,
14 U.S. House of Representatives.
15               The hearing that was held in 2008
16 was called "Hidden Tragedy, Underreporting of
17 Workplace Injury and Illnesses."  And page 14 to
18 29 of this document focus on the employer
19 policies, practices, and programs that are
20 discouraging workers from reporting injuries and
21 illnesses, and page 24 and 25 are devoted to
22 underreporting problems in the railroad industry.
23               There is no other industry that was
24 focused on in this congressional hearing that
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1 covered all industries.  All right.  The rail
2 industry got a special section in this report to
3 highlight very specific problems that have
4 occurred in the rail industry.  And reading from
5 this --
6        Q.     And before you do that, I'm going
7 to ask you something, and I think it may be --
8        A.     Yep.
9        Q.     Because you reference in this "the
10 illegal and unsafe practices of rail carriers..."
11 Is that what you're going to talk about?
12        A.     Yes.
13        Q.     Because I'd like to know exactly.
14 So I take it, is this document, Exhibit 167, in
15 this, this particular portion that you rely on for
16 the illegal and unsafe practices?
17        A.     I rely on many different things.
18 So this is one of them.  I'll go through some
19 others.
20               The illegal has to do, in part,
21 with the number of rail cases where rail carriers
22 have been found to illegally retaliate and
23 discriminate against workers who report injuries.
24 And there are many of those cases, and the awards
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1 for those cases are generally higher.
2               I mean, I will tell you there are
3 about 22 whistleblower statutes that I track, and
4 several of them, we see big rises in the kinds of
5 complaints coming in and more and more awards for
6 injured workers based on the retaliation that they
7 receive.  FRSA, the Federal Rail Safety Act, is
8 one of those.
9               And what statistics show is that
10 there is a tremendous rise in cases and there is a
11 significant amount of these cases that are being
12 decided in favor of the injured workers, and there
13 are penalties that have been imposed on rail
14 carriers.
15               I want to add that one of my
16 concerns is that this has not, to date, seemed to
17 stop the practices, and it is of grave concern
18 that this history in rail of retaliating against
19 workers for reporting injuries and now having
20 these cases, having these cases being decided in
21 favor of injured workers, having some, you know,
22 awards provided to the injured workers doesn't
23 seem to be stopping the practice overall.  And the
24 practice overall is of concern, not just for the
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1 hell that it puts injured workers who have been
2 retaliated against, but it goes back to the
3 earlier issue that I was bringing forward.  If
4 workers fear and don't report their injuries, then
5 you're going to have a workplace that has hazards
6 that are unaddressed that can go on to injure
7 others.
8               And so this is a huge problem, and
9 because of the experience in rail, that's why the
10 rail industry was singled out in this
11 congressional report because of these practices
12 that it has for retaliating against workers who
13 report their injuries.
14        Q.     Do -- These workers are all
15 represented by unions, aren't they?
16        A.     I could not say that.  I don't know
17 that all of the workers that have pursued
18 whistleblower claims are all unionized.  I don't
19 know the answer to that.
20        Q.     Do their unions not -- The ones
21 that are, are their unions not protecting them?
22        A.     I'm sorry?
23        Q.     I'm sorry.  I said did the
24 employees -- You're referring to a significant



800-567-8658 973-410-4040
Veritext Corporate Services

37 (Pages 142 to 145)

Page 142

1 number of cases.  I think you said there are a
2 significant number of cases --
3        A.     Yeah.
4        Q.     -- under the FRSA.  Do you have a
5 list of these cases some place?
6        A.     I have some statistics about the
7 cases that come from OSHA's whistleblower website.
8 I also have -- I believe in the slide
9 presentation, I pulled some recent ones.  So let
10 me get my slide presentation.  And it is in -- We
11 have an exhibit for that.
12        Q.     I think it's a thinner file.
13        A.     It's a thinner file.  Okay.  Here
14 it is.  Okay.  So -- And very -- There's actually
15 a specific that I want to go to on this.
16        Q.     Is this -- Are you looking at your
17 report?
18        A.     All right.  So first, I want to
19 pull the slide from this.  And --
20        Q.     What exhibit is that in again, I'm
21 sorry, the slides?
22        A.     So this is Exhibit 164.
23        Q.     All right.
24        A.     And I have a slide of recent

Page 143

1 whistleblower awards for rail workers who were
2 retaliated against for reporting injuries.  And I
3 start with an award on the 19th of June, 2012.  It
4 was -- I can read this.  It was --
5        Q.     Just --
6        A.     $269 -- 269,707 to a conductor.
7        Q.     I don't think we need to go through
8 all of them.  I just want to know where you got
9 them from.
10        A.     All right.
11        Q.     Is this from OSHA?
12        A.     These are all on the website.
13        Q.     OSHA website?
14        A.     These are -- Whenever there's a
15 significant case, they do a press release.  So
16 these are on the OSHA website.  It's actually
17 their whistleblower page of the OSHA website.  And
18 you can get statistics about cases, you can get
19 significant cases, you can look at what's
20 happening under the various different statutes.
21        Q.     Do all of these lists refer to rail
22 cases?
23        A.     These are -- Everything that I have
24 here is a rail case.  And there's a reason that I
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1 actually put this together.  Let me just count.
2 One, two, three, four, five, six, seven, eight.  I
3 list on this eight awards.  The first two are in
4 June of 2012, and then the last six begin in
5 August of 2012, and it goes to March of 2013.  And
6 this is significant because -- And now I'm going
7 to go back to my testimony which has a number on
8 it.
9        Q.     Exhibit 171?
10        A.     Exhibit 171.  All right.
11        Q.     Can you tell me where you are going
12 to be starting?
13        A.     I am on page 5.  And this is -- Let
14 me see if it starts -- Okay.  On page 5, it talks
15 about a news release that OSHA issued that was
16 titled "OSHA Federal Railroad Administration
17 Signed Agreement to Protect Workers From
18 Retaliation."  It was issued on July 16th, 2012.
19 And OSHA's assistant secretary David Michael
20 stated, "The safety of railroad employees depends
21 on workers' abilities to report injuries,
22 incidents and hazards without fear of retaliation.
23 OSHA welcomes the opportunity to work with the FRA
24 to protect these rights and make our nation's
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1 railroads a safer place to work."  And the news
2 release itself reported that "whistleblower
3 complaints in the railroad industry have been on
4 the rise in recent years.  Between 2007 and 2012,
5 OSHA received more than 900 whistleblower
6 complaints under the FRSA, and almost 63 percent
7 involved an allegation that a worker was
8 retaliated against for reporting an on-the-job
9 injury."
10               Why I read that and want to
11 reference this is since that collaboration where
12 OSHA and the FRA are trying to work to deal with
13 this egregious retaliatory practices that we see
14 in rail, eight of these cases are coming out now
15 after, after this, that this is a continuing
16 pattern.  It's not slowing down and it's not
17 stopping.
18               And so the issue of what is going
19 to get a change in this so that workers like
20 Jeanette Wallis can feel free to report an injury
21 without fear of suffering retaliation.  That, I
22 think, is the crux of this matter, because what
23 BNSF did with Jeanette Wallis is an example of the
24 kind of practice that David Michael says is making
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1 the railroads unsafe for workers and their health
2 and safety.
3        Q.     But you weren't hired in this case
4 to testify about Jeanette Wallis.  You were hired
5 to give opinions with respect to the policies and
6 practices of the -- of behavior-based safety
7 programs.  That's what you were hired for --
8               MR. JUNGBAUER:  That's
9        argumentative.
10        A.     I --
11        Q.     -- that's what you said -- that's
12 what you said in your opening paragraph.  That's
13 what your opinion says, Exhibit 171.
14        A.     I --
15               MR. JUNGBAUER:  Objection.
16        Argumentative.  Go ahead and answer.
17        A.     Okay.  I believe that the Jeanette
18 Wallis case that we've been looking at that I've
19 read all of these documents about is an
20 illustration of the kind of practice that is so
21 damaging to an injured worker; that puts fear in
22 other workers to not report injuries and makes the
23 railroad an unsafe and unhealthy place to work;
24 and that in order to bring about safer rail work,
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1 that getting rid of retaliatory practices such as
2 the one that Jeanette Wallis experienced that is
3 an example of the discrimination, it is an example
4 of the retaliation, and it's an example of the
5 egregious nature of these practices that are so
6 harmful for injured workers.  This is the classic
7 -- It's not even adding insult to injury, it adds
8 injury to injury.  And I believe that is what I
9 was asked to be an expert witness on.
10        Q.     All right.  So can you just clarify
11 for that.  What exactly were you asked to be an
12 expert witness, so I make sure I understand?
13        A.     All right.  This case that involves
14 Jeanette Wallis being retaliated against for
15 reporting her injury is an example of egregious
16 practices that management employs to discourage
17 workers from their injuries in the first place,
18 which is devastating in rail, because if you don't
19 report your injury, you're not going to have a
20 FELA case that can get compensation to you for the
21 medical costs of that case.
22               But beyond that, it serves to drive
23 reporting of injuries down so that hazards --
24 injuries that would help identify the hazards that
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1 then could be identified and corrected, it drives
2 reporting under ground so hazards do not get
3 identified and serious consequences can result.
4 And I can give an example.
5        Q.     But you're -- Just let me clarify.
6 You said this case, you think you were retained in
7 this case about being retaliated against for
8 reporting an injury as an example of the egregious
9 practices management employs to discourage.  So am
10 I clear that you were retained to address the
11 issue of the practices, of BNSF's practices?
12        A.     I believe that I was retained to
13 use my expertise in providing an understanding of
14 what is a good employer health and safety policy,
15 practice, and program that would, you know, result
16 in a safer, healthier workplace for those who work
17 there, and the kinds of practices, policies, and
18 programs that go under the guise of safety that
19 are anything but, that, in fact, are retaliatory,
20 discriminatory, and hazardous in workplace
21 situations.  And the practices that BNSF employs
22 that put fear in workers, that retaliate against
23 workers for being injured, this Jeanette Wallis
24 case is an example of the kind of policy,
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1 practice, and program that is hazardous to
2 workers' health and safety and is also -- with the
3 retaliatory aspect is something that is illegal
4 and employers should not be doing.
5               In trying to promote health and
6 safety in workplaces, we want to see good policies
7 and practices, and we want to eliminate hazardous
8 policies, programs, and practices.  And in this
9 case, the documents that I reviewed about BNSF and
10 their so-called safety program is the very example
11 of the kinds of programs, policies, and practices
12 that aren't really safety programs.
13               And in the specific, when I talked
14 about the importance of employee involvement,
15 which is a best practice across the board, what
16 the PEPA and the ERP and the PPI and the myriad
17 permutations of those -- because they're different
18 years and that -- that that is the example of what
19 will inhibit employee involvement in a health and
20 safety program, what discourages employee
21 involvement in a health and safety program and
22 that retaliation, in addition to being illegal,
23 because workers need to be protected -- when they
24 report an injury, they shouldn't be retaliated
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1 against -- it also serves to degrade health and
2 safety in a workplace.
3        Q.     Okay.
4        A.     And is hazardous in and of itself.
5        Q.     I have a question first.  Are you
6 intending to give your opinion on the legality
7 and/or illegality of the Burlington Northern
8 policies and practices?
9        A.     It is my opinion that they violate
10 whistleblower protection statutes and that opinion
11 is shared with OSHA who is the body that is
12 assigned under the law to investigate when
13 whistleblower protection practices and policies
14 violate the law.
15        Q.     All right.  So my question is --
16        A.     So --
17        Q.     -- are you going to -- are you
18 intending to give an opinion at trial about the
19 legality of the Burlington Northern policies and
20 practices?
21        A.     I can give my opinion as someone
22 who has studied these and looked at the elements
23 of what is needed in a whistleblower case.
24        Q.     So you do intend to give your
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1 opinion on the legality of the policies and
2 practices?
3               MR. JUNGBAUER:  Objection.
4        Argumentative.  Calls for a legal
5        conclusion.  The court will decide what
6        she's allowed to testify to.  She does
7        have opinions.  You can answer.
8        Q.     You can answer the question.
9        A.     I have an opinion.
10        Q.     Okay.  You mentioned hazardous
11 workplace, that the practices and policies, I
12 think you referred to them as hazardous?
13        A.     Yes.
14        Q.     Was I incorrect?
15        A.     I do.
16        Q.     Can you -- I know we've talked
17 about a little bit about some things already, but
18 can you tell me if there's any other ways in which
19 you believe that Burlington Northern BNSF
20 practices or policies are hazardous?
21        A.     Any other ways besides --
22        Q.     Besides --
23        A.     -- they --
24        Q.     Well, besides things that you may
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1 have mentioned already or --
2        A.     Right.  So I --
3        Q.     I mean, if you've already mentioned
4 them, I don't need -- I don't want to go through
5 them again, but I'd sure like to know if I'm
6 understanding what you mean by hazardous.
7        A.     I will review the arenas that I
8 think I've spoken about.
9               MR. JUNGBAUER:  Excuse me.
10        Counsel, the only problem is you moved to
11        strike whole parts of her testimony.
12               MR. SHAKER:  Right.
13               MR. JUNGBAUER:  And now if you're
14        going to still continue to do that, then
15        she needs to repeat all of the ideas.
16               MR. SHAKER:  You're right.  You're
17        right.
18               MR. JUNGBAUER:  So you can't have
19        it both ways there.
20               MR. SHAKER:  Okay.  All right.  So
21        --
22               MR. JUNGBAUER:  So she's going to
23        have to repeat everything.
24               MR. SHAKER:  Well, I don't think
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1        she has to repeat everything.
2               MR. JUNGBAUER:  Because a lot of
3        this is responsive -- a lot of what you
4        asked to have stricken may be responsive
5        to this question.
6        Q.     Why don't you try to answer the
7 question as best you can.
8        A.     All right.  In order to have a safe
9 and healthy workplace, the focus has to be on
10 identifying hazards and hazardous conditions that
11 can cause or contribute to injury, illness, and
12 death.  One of the ways that hazards get
13 identified in workplaces is when a worker is
14 injured, there is always a hazard or hazardous
15 conditions that were involved in that injury.  If
16 there were no hazards and hazardous conditions, an
17 injury can't happen.  So there's always hazards.
18               So the foundation of a good
19 occupational health and safety program is two core
20 elements.  There's other elements.  It's finding,
21 identifying the hazards, and then correcting these
22 hazards, eliminating, preventing, reducing,
23 controlling them.
24        Q.     And you understand I'm talking
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1 specifically about Burlington Northern's
2 practices, how you --
3        A.     Yes.
4        Q.     -- deem them?  Okay.
5        A.     So going back to one of the ways
6 that hazards get identified is that injured
7 workers report their injury.  At that point, there
8 needs to be an investigation about what are the
9 hazards or hazardous conditions that caused and
10 contributed to that injury or illness and what can
11 be done to eliminate, prevent, reduce, or control
12 the hazards.  If injuries aren't reported because
13 there are policies, practices, or programs that
14 discourage the reporting of injuries that
15 retaliate against workers who report their
16 injuries, what happens is actually twofold.
17               One is that an injured worker who
18 gets retaliated against suffers consequences, not
19 just of their injury, but of the stress from the
20 retaliation and all the things that can mean in
21 their lives:  the employment consequences, the
22 fear that, you know, there will be -- the next
23 thing they do will cause them to be fired, all of
24 those things.  So that's one set of problems.
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1               The other set has to do with the
2 larger issue of a safe and healthy workplace.  If
3 workers are discouraged from reporting injuries
4 that they have and they don't report their
5 injuries, then the hazards causing these injuries
6 are not identified and are not addressed.
7               And I'm going to give a quick
8 example of how this works from Massachusetts just
9 to illustrate.  We had a workplace here that had a
10 safety incentive program where there were prizes
11 for workers who didn't report injuries.  There was
12 injury discipline.  You were called in to an
13 inquisition, if you reported an injury, that
14 focused on what you did wrong.  There was a number
15 of other aspects that we see in the list of
16 behavior-based safety blame-the-worker programs
17 that I mentioned earlier, and there were some
18 minor injuries that were occurring on the back of
19 a machine that never got reported.
20               What happened one year is that this
21 company got the governor's award for safe
22 workplace because there were no injuries reported,
23 and the next year, a man was pulled into the
24 machine and he was crushed to death.
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1               The problem was that there was --
2 the immediate cause was not proper guarding of
3 that machine.  They had taken a guard down because
4 it was impeding productivity.  But contributing to
5 that fatality was the fact that there had been a
6 chilling effect in that workplace.  Workers were
7 not reporting the minor injuries.  No one came to
8 look at where these injuries were happening
9 because the injuries weren't reported, and so no
10 one was looking at a problem, and the problem
11 ended up being catastrophic.
12               And so that is an example of how
13 the practices that discourage the reporting of
14 injuries can end up degrading health and safety in
15 a workplace that ends up in this kind of tragedy
16 and catastrophe.
17        Q.     * And I'm asking you in what way
18 the Burlington Northern Santa Fe's practices and
19 policies are hazardous?  So I really need you to
20 talk about Burlington Northern --
21        A.     So I would be --
22        Q.     -- Santa Fe's practices.
23        A.     -- happy to now turn my attention
24 to how this relates to Burlington Northern.
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1        Q.     Right.  Thank you.
2        A.     And we talked about -- And I'm
3 going to just get a couple of references here as
4 we do this.  Actually --
5               MR. SHAKER:  How would it be if we
6        took a couple-minute break?  Would that be
7        okay.
8               THE WITNESS:  Fine with me.
9               THE VIDEOGRAPHER:  1:02, going off
10        the record.  End of tape number two.
11
12                  (Break taken.)
13
14               THE VIDEOGRAPHER:  1:19.  Back on
15        the record with tape number three.
16 BY MR. SHAKER:
17        Q.     Ms. Wallis, just so that we're on
18 the same page, I think when we broke, I had asked
19 you in what way you believed it was your opinion
20 that the Burlington Northern Santa Fe policies and
21 practices were, I think I said, hazardous.  Is
22 that what I asked before?
23        A.     And I think I answered that.
24               MR. JUNGBAUER:  I think you wanted
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1        to know which -- I thought what -- Why
2        don't you have the question read back.
3               MR. SHAKER:  Yeah, why don't we
4        read back my question since you spent a
5        lot of time pulling everything.
6               MR. JUNGBAUER:  You wanted the
7        stuff specific to BNSF, I know that.  I
8        can't remember what the question was.
9               MR. SHAKER:  Okay.
10
11              (* Question read back.)
12
13               MR. JUNGBAUER:  Are you going?  Are
14        we running?  Okay.  Good.  Sorry, I
15        apologize.
16        A.     So specific to Burlington Northern
17 Santa Fe Rail, the policies, practices, and
18 programs that I reviewed that would fall into that
19 category that I talked about earlier of
20 discouraging workers from reporting injuries and
21 causing retaliation against them when they do.
22 Let's start with the personal performance index.
23 This is a point distribution index that,
24 regardless of anything, if you have a reportable
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1 injury -- that means reportable to the FRA -- you
2 get 40 points.  And these are not happy points.
3 These are points that can accumulate and have
4 impacts on -- employment consequences for the
5 worker.  If you have an injury, regardless of
6 anything, and it's not reportable, you get five
7 points.
8               So first of all, to get any points
9 in any system for having an injury, whether it's
10 reportable or not, is extremely problematic.
11 Those points can be used either in a formal
12 program or in an informal program where management
13 that is making decisions about discipline, is
14 making decisions about ops testing, is making
15 decisions about whether or not you can move from
16 this job to that job gets to pull somebody's
17 record to see what their points are in a system
18 that has points accumulate that can be negatively
19 used against a worker.
20               So in and of itself and on its
21 face, for any worker to get points that can be
22 used in employment decisions by the virtual fact
23 of having an injury is a discriminatory,
24 retaliatory practice that can provide the chilling
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1 effect that we talked about, that can have people
2 not want to report their injury for fear that
3 they'll start racking up to these points.
4               The ERP policy -- this is the
5 employee review process -- talks about using the
6 personal injury and using points and using having
7 injuries when they are reviewing your work record.
8 And it says here the employee review process is
9 designed to improve employees' work practices and
10 rules knowledge enabling an accident and
11 injury-free career.  An employee's personal
12 performance index is generated by past injuries,
13 rail equipment incidents, and ops failures.
14               Again, going back to points, if you
15 report injuries, you are going to start having
16 points placed against you that can be used in
17 various ways.  But understanding the discretion
18 that management has can be used to -- for them to
19 have and cause negative employment consequences.
20               The policy for employee performance
21 accountability -- this is the PEPA -- is also --
22 has aspects of it tied to having or reporting an
23 injury.
24               And so all of these together, and I
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1 reviewed -- there's different, you know -- There
2 was one from 1998 and one from 1996, I think, and
3 one from 2000, and they don't really seem to
4 change significantly.  They are -- they're very
5 clearly telling -- telling the work force that
6 there can be negative employment consequences for
7 these who report their injury and serious -- more
8 serious ones if it's an FRA reportable or a more
9 serious injury.
10               It was of grave concern to me when
11 I reviewed one of these documents.  It's the PEPA,
12 and it says effective July 1st, 2000 to June 7th,
13 2002.  Again, very similar to other ones, but I
14 spent time with this one.  And, again, this theme
15 throughout this document is that if workers behave
16 safely, there won't be injuries.  There really
17 isn't a focus on good occupational safety and
18 health practice which is about identifying hazards
19 and removing them, addressing them.  The focus is
20 on -- I'll read this section, "To ensure a safe
21 environment, the movement of trains and the
22 maintenance of equipment, track, and facilities
23 must adhere to carefully designed rules and
24 procedures.  Violations of these rules and
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1 procedures may result in death, injury,
2 substantial financial loss.  BNSF employees are
3 responsible for safe behaviors that comply with
4 BNSF rules and procedures and with federal
5 requirements."
6               What this statement does is sum up
7 what I was talking about earlier.  The statement
8 basically says if you follow the rules and you
9 have no rules violations, then you won't get hurt.
10 So what gets communicated to workers is, oops, if
11 I get hurt, there's a rules violation.  In fact,
12 people get hurt because there's hazards and
13 hazardous conditions.  But the entire tone of the
14 document communicates to workers that because if
15 an injury is to happen, it happens because
16 somebody was not working safely enough, safe
17 behaviors, and someone was not complying with the
18 rules.
19               If you remember the hierarchy of
20 controls that I talked about in terms of making a
21 safe workplace, rules and administrative
22 procedures are very low to the -- they're very low
23 levels of controls and should not be the primary
24 place where anyone is focusing attention in terms
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1 of addressing hazards.  And I am not speaking that
2 there shouldn't be rules.  There's no problem
3 having rules, but a good safety program is going
4 to start with looking at the hazards.  It's going
5 to start with trying to eliminate and reduce and
6 make a safe workplace.
7               To the degree that there are rules,
8 if there's a rules violation, the first question
9 that needs to be asked is why because the why
10 question can get to issues like fatigue.
11 Somebody's work schedule was such that they were
12 fatigued, going back to the case that I talked
13 about, about the worker who died because of
14 fatigue.
15               So you want to look at that.  You
16 want to look at training.  Was there a rules
17 violation because there wasn't proper training and
18 maybe apprenticeship and those kinds of things?
19 Was there a rules violation because of the
20 intensification of somebody's job?  One of the
21 things that happens on rail, like everywhere else,
22 is that there's been downsizing, and one person is
23 now often doing the job of two.  So the
24 intensification of work could contribute to a
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1 rules violation.
2               So the thing that an employer
3 should be doing is saying we want to understand
4 real root causes and address them.  In fact,
5 Burlington Northern Santa Fe Rail's policies
6 communicate to the work force that it's all about
7 their behavior, that injuries are tied to their
8 unsafe behavior or their rules violations, which
9 then tracks to negative employment consequences.
10 Just the fact of having an injury, you get points
11 against you.
12               And so taken together, all of these
13 different practices combine to communicate to
14 workers that reporting an injury is actually a
15 very dangerous act that will put them at risk for
16 adverse employment consequences.
17               And, again, I'll make the
18 connection.  If workers are fearful of reporting
19 injuries, then hazards aren't identified, hazards
20 aren't addressed, and continuing injuries or worse
21 injuries or catastrophes can happen.
22        Q.     All right.  How do you believe --
23 If you feel you've covered this, I apologize.  But
24 how do you believe employers can identify
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1 potential hazards, if not --
2        A.     Right.
3        Q.     -- by having them reported by
4 employees frequently when there's an injury or
5 something?
6        A.     There's many ways to identify
7 hazards.  You have -- you can have a group of
8 worker representatives and management officials
9 who are trained to look for, do inspections, do
10 walkthroughs.  You can look at data that you have.
11 You can look at common kinds of problems in the
12 rail industry.  You can look at and talk to and do
13 surveys of workers who are very knowledgeable
14 about hazards and hazardous conditions.  You can
15 focus not just on things that are very visible,
16 but you can focus on some of those things that are
17 more hidden like the work organization hazards
18 that I talked about.  That would be staffing
19 levels.  Is the crew size adequate?  Is the crew
20 adequately rested?  Is fatigue a factor?  You
21 know, is training adequate to be able to do this?
22 So you can do many different things.
23               The issue of the reporting of
24 injuries is one way to identify hazards.  It is a
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1 very important way.  And, again, if workers are
2 fearful that reporting an injury will cost them,
3 you know, 40 -- or earn them 40 points or put them
4 in a situation where they will not be considered
5 for a job move because they have injuries, those
6 are the things that were and are and have been in
7 BNSF policies that discourage workers from
8 reporting injuries and contribute to the degrading
9 of health and safety in a workplace.
10        Q.     But I think in what you've just
11 said, you know, if there is an injury, getting
12 information from employees is important to find
13 out what happened, isn't it?
14               MR. JUNGBAUER:  Objection.
15        Incomplete hypothetical.  Vague and
16        ambiguous.
17        A.     There are -- I mean, I'm just going
18 to refer to a fatality investigation.
19        Q.     Actually, I'd just like you to
20 answer my question which is that getting
21 information from employees when there's an injury
22 is important in terms of identifying a hazard,
23 isn't it?
24               MR. JUNGBAUER:  Objection.  Vague
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1        and ambiguous.  Incomplete hypothetical.
2        A.     If an injury happens, there's a lot
3 that needs to be looked at.  That would include
4 information from the scene and that information
5 can be gotten in a number of different ways.  It
6 could include recording devices.  It could include
7 witness statements.  It could include looking back
8 and seeing has this ever happened before.  It can
9 include many, many different things.  But I do
10 want to say that fatality investigations are done
11 all the time without talking to the fatality
12 injured worker because the fatality injured worker
13 isn't there to talk to and very good
14 investigations get done.
15               So I think there are many different
16 ways to collect information to identify what has
17 happened.  And I do want to just mention from
18 Exhibit 172, which is the form that Jeanette
19 Wallis filled out, that she suggests two potential
20 routes to look at as potential causes of this:  an
21 inadequate hostler training program and inadequate
22 radio procedures.  So I think that was presented
23 to BNSF.
24        Q.     Do you think that employers should
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1 never sanction employees who cause accidents?
2               MR. JUNGBAUER:  Objection.  Vague
3        and ambiguous.  Calls for speculation.  Go
4        ahead and answer.
5        A.     I will answer that by talking about
6 human factors because this is really key.  It's a
7 word that BNSF uses and, I believe, uses very
8 incorrectly.  It's been used very incorrectly in
9 rail.  I want to talk about what human factors is,
10 and then I want to talk about the issue of -- Was
11 the issue discipline?  What was the --
12        Q.     Actually, in a depo- -- Let me just
13 go back to the rules of a deposition.  I get to
14 ask the questions.  And actually, I'd like an
15 answer to the question.  And then -- But I didn't
16 ask you about human factors.  I really asked, I
17 thought, a pretty simple question.
18               Was do you -- Is it your opinion
19 that employers should never be able to sanction an
20 employee who causes an accident?
21        A.     I believe that I can answer this
22 question by going the route that I was going to go
23 to so that my answer is then in the context.
24 Because this is not -- it is not a simple
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1 question, what you just asked.  You may consider

2 it a simple question, but I think it's the crux of

3 what we're talking about here.  So I'd like to

4 provide the answer that I think will best

5 illustrate my position on this.

6        Q.     Okay.

7        A.     Human factors has been defined,

8 especially in rail, but other places as well, as

9 being somehow synonymous with human behavior.  And

10 BNSF talks about human factors accidents where the

11 term is synonymous with your behavior is at the

12 heart of this.

13               I looked at some congressional

14 testimony given by the person who's now the CEO of

15 Amtrak, Joseph Boardman, when he worked for the

16 FRA.  And in his congressional testimony, he

17 talked about human factors, and he said human

18 factors refers broadly to the role of human

19 participation in any system and to the ways in

20 which human beings contribute towards system

21 performance, both positively and negatively.  And

22 he went on to talk about human factors research,

23 and he talked about an example of human factors

24 research that was looking at changing at-risk
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1 behavior, a behavior-based safety program.
2               So in the United States, we have
3 the founding father of human factors engineering,
4 and his name -- he's passed away -- was Alphonse
5 Chapanis.  And he gave the definition -- since he
6 kind of helped create this field -- and he said,
7 "Human factors is a body of knowledge about human
8 abilities, human limitations, and other human
9 characteristics that are relevant to design.
10 Human factors engineering is the application of
11 human factors information to the design of tools,
12 machine system, tasks, job, and environments for
13 safe, comfortable and effective human use."
14               Human factors isn't about behavior.
15 It's about designing a workplace and the equipment
16 and the systems to address the fact that there's
17 human beings in the interface, and human beings
18 make errors.
19               He went on to say -- and, again,
20 this is Al Chapanis, the founding father of human
21 factors engineering.  "Everyone, and that includes
22 you and me, is at some times careless, complacent,
23 overconfident, and stubborn.  At times, each of us
24 becomes distracted, inattentive, bored, and
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1 fatigued.  We occasionally take chances.  We
2 misunderstand, we misinterpret, and we misread.
3 These are completely human characteristics."  Why
4 do we with do this stuff, because we are human.
5               He goes on to say, "Because we are
6 human and because all of these traits are
7 fundamental and built into each of us, the
8 equipment, machines, and systems that we construct
9 for our use or in the workplace that are
10 constructed for our use have to be made to
11 accommodate us the way we are and not vice versa."
12               What this says is that any human
13 being in a workplace is going to make a mistake.
14 They will do something wrong.  Why?  Because
15 they're human.  And the job of an employer is
16 designed work in a workplace that understands
17 human error, that we are human beings, and there
18 are human factors involved, to address as much as
19 possible making that workplace safe for human
20 beings.  That's what positive train control is all
21 about.
22               So understanding that, now, as
23 human factors and that people make mistakes in
24 terms of where does -- Was your question sanction
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1 or discipline?  What was your --
2        Q.     Well, I used the word sanction,
3 but --
4        A.     Sanction, okay.  So our very strong
5 recommendation for a model of how employers should
6 look at this, is our model anti-retaliation
7 discrimination policy, and I will share that with
8 you.  It says, "The employer shall not
9 discriminate or retaliate in any way against an
10 employee who reports a work-related injury or
11 illness, reports a safety or health problem, files
12 a health or safety complaint, requests access to
13 health or safety records, violates a safety rule
14 absent malice or reckless intent, and/or otherwise
15 exercises any other health or safety right
16 afforded by local, state, or federal law and/or by
17 a collective bargaining agreement."  In other
18 words, you save discipline for the times that
19 someone with malice or reckless intent violates a
20 work rule.
21               The understanding is that if you
22 find work rule violations, you look at root
23 causes.  What's the training like?  What's the
24 fatigue like?  You go through your investigation
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1 to understand what could be contributing to people
2 violating rules.
3               And so discipline is for those
4 situations where someone with malice or reckless
5 intent is involved with a safety violation or a
6 rules violation.  Otherwise, the understanding is
7 we are human beings and we make mistakes and that
8 doesn't get corrected by a sanction.  It gets
9 corrected by proper training or looking at a
10 schedule to make sure someone isn't so fatigued.
11               I'm going to add one other thing
12 here.  Someone can come to work in tiptop shape
13 one day, and I am very focused and I am on the top
14 of my game and I have things that I'm paying
15 attention to, but that night, I just found out
16 that a close relative has been diagnosed with
17 leukemia.  When I come to work the next day, my
18 focus isn't what it was when I was in my tiptop
19 shape.
20               What should happen in workplaces is
21 whether I'm in tiptop shape today and focused on
22 some very difficult family situation, things are
23 going to be different for me.  I may forget
24 something because of that situation.
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1               Again, it might be I haven't had
2 proper training.  It might be because, you know,
3 I'm fatigued.  It might be because, you know, I'm
4 a single-person crew when it really should be a
5 two-person crew, but it might be because I just
6 got this really bad news.  And the idea of
7 occupational safety and health is that employ --
8 and human factors engineering is that employers
9 need to design work and workplaces for human
10 beings and that there are many reasons that at
11 some particular moment, we don't focus on
12 something, and the idea is to find that out and
13 the idea is to try to address that situation.
14               And so looking at these safety
15 violations and rules violations in this purely
16 punitive sense, it flies in the face of human
17 factors engineering.
18        Q.     Okay.  Can you first tell us what
19 you were reading -- where you were reading from
20 and what that exhibit number that is?
21        A.     Okay.  This is exhibit -- I had the
22 number on this.  Just a minute.  It is the --
23          (Inaudible.  Witness mumbling.)
24        Q.     Is this it up here?
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1        A.     164.  164.  It is indeed.  164.
2        Q.     And is that -- Okay.  Exhibit 164,
3 and that's your slides; is that right?
4        A.     Right.
5        Q.     Okay.
6        A.     I want to say one other thing about
7 this.  If you have a situation where someone has a
8 rules violation and then has another rules
9 violation and another rules violation, in the
10 system that BNSF has, one would expect that that
11 is a situation where we'd see them being applying,
12 you know, more of the disciplinary kinds of tools
13 that they have.
14               What was striking to me is that
15 Jeanette Wallis, who suffered an injury that she
16 was not any part of the causal factors, she was
17 the one that got sanctions against her.  Susan
18 Duff, who claimed responsibility -- and I want to
19 go back to do a caveat on that -- but claimed
20 responsibility that her path -- And, you know,
21 reading through some of the Beck testimony, her
22 path was not only that situation but there were
23 other situations with, it looks like, accidents.
24 I'm now in the Beck testimony, Exhibit 163.  Two
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1 and possibly three and four, that that isn't
2 ending up with sanctions the way Jeanette Wallis,
3 the injured worker, was ending up with sanctions.
4               Now, the caveat that I want to say
5 is if you have somebody who has a series of rules
6 violations, again, in good occupational safety and
7 health practice, you look at why is this
8 happening?  Is there a training issue?  Is there a
9 fatigue issue?  You look to figure that out and
10 fix it.  In what I reviewed, it didn't look like
11 that's done at all.  It looked very starkly like
12 the worker who's injured gets the sanctions, gets
13 put through threats and retaliation.  She is not
14 given the light duty job that she seeks for the
15 stated reason of until she provides more
16 cooperation.  She has more scrutiny and more ops
17 testing.  She's the injured party, you know, and
18 she's the one that receives these kinds of
19 sanctions, whereas somebody else who didn't report
20 an injury appears to be given a different path.
21               Again, I have to do the caveat, and
22 the caveat is back to my original, that workers
23 who violate rules, unless it's malice or reckless
24 intent, an employer should look at, you know,
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1 what's contributing to that and fixing it.  You
2 know, if, in this situation, the training isn't
3 good, there should be retraining or let's look at
4 our training program.  Let's look at, you know,
5 what all is happening here.
6               You know, again, I would say if
7 there's a situation where trains end up colliding
8 or almost colliding, you know, could that be fixed
9 with an engineering control, you know, rather than
10 sanctioning somebody?  Can we bring in the highest
11 level of controls to protect workers from hazards
12 in the workplace if we can't eliminate them?  That
13 really isn't what I saw in my review of the
14 documents.
15        Q.     Okay.  You raise a lot of things in
16 your answers, so I have to start going back to
17 some things.  You mentioned the Beck testimony and
18 you mentioned issues with Susan Duff's -- some
19 potential things with Susan Duff, and you said she
20 was not sanctioned.  I think that's what you said.
21        A.     She was not sanctioned in the way
22 that Jeanette Wallis was sanctioned.
23        Q.     All right.  And what do you base
24 that on?
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1        A.     The -- I did not see anything in
2 here about points.
3        Q.     So you're talking about whether
4 Mr. Beck testified about points?
5        A.     I did not get from this testimony
6 that the incidence that Susan Duff was involved in
7 ended her up with points the way Jeanette Wallis's
8 injury ended her up with 40 points on her record.
9        Q.     So that we're clear, there was
10 nothing that you read in the Beck testimony that
11 talked about points with Susan Duff?  That's what
12 you base --
13        A.     Right.
14        Q.     -- your opinions?
15        A.     There's nothing that I recall in
16 this testimony, and there -- You know, let's talk
17 about what happened with Jeanette Wallis --
18        Q.     Well, I --
19        A.     -- was injured and then couldn't
20 get light duty --
21        Q.     And I want to ask you that
22 question, actually.  I'd like a very specific
23 question.  I just wanted to make sure I was clear
24 that you're saying that within the confines of the
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1 Beck testimony, there is nothing that talked about
2 points for Susan Duff?
3        A.     Or anything else that I reviewed.
4 I do not recall that.  And the incidence that
5 Susan Duff was involved in, that I believe did not
6 involve injury to her, that there's any points
7 accumulated.
8        Q.     Okay.  Fair enough.
9               Then what -- I do actually want to
10 ask you a -- which I think may be the next area
11 you were going to go into, is in what way do you
12 contend that Burlington Northern blames Ms. Wallis
13 for her injury?
14        A.     She had an injury.  She was then
15 issued points.  She was issued the level S.  She
16 was told at some point that she violated rules and
17 that was why she was being issued the discipline
18 that she received in addition to the points.  She
19 was not allowed light duty, which, if my memory
20 serves me correctly, did exist but management
21 chose not to give it to her because her -- I
22 believe the words were lack of cooperation.  So
23 they withheld work from this single parent, not
24 putting her back not because they didn't have it,
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1 but it had to do with this issue of cooperation.
2 There was then -- and I believe this is from
3 Jeanette Wallis's testimony -- increased
4 surveillance and ops testing when she did get back
5 to work.  And the existence on her record of the
6 points and the level S also meant that another
7 infraction could lose her, her job.
8               So she is under that threat and
9 that stress and that -- you know, again, in this
10 economy and for a single mother to be faced with
11 that kind of threat is stressful, and I'm not just
12 talking about stressful, oh, it's stress.  There's
13 physiological things that happen in the body when
14 you're under stress that are unhealthy.
15               And so that, again, that's why I
16 talk about adding injury to injury.  That's what
17 these kinds of practices do for her and, I will
18 also say, everyone else in the yard that looks at
19 what happened to Jeanette Wallis.  Oh, she
20 reported her injury.  Sends that chilling effect
21 that can, as I described earlier, further degrade
22 health and safety because other workers and the
23 railroaders may not want to go through that kind
24 of negative impacts and consequences from the
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1 reporting of the injury and so may not be now
2 reporting injuries and that chilling effect has
3 such a degrading impact on health and safety.
4        Q.     Do you know if Ms. Wallis was
5 actually harmed -- actually received any -- was
6 denied any benefits based on the accumulation of
7 those points?
8        A.     Was she fired?  I do not believe --
9        Q.     No.
10        A.     -- that she was fired.  I believe
11 the threat of adverse employment action was
12 present every minute of every day, and I think
13 that that absolutely impacts workers.  It may --
14 You know, it -- You know, we can talk about what
15 stress does in the body and the triglycerides and
16 the cholesterol gets dumped in the blood stream,
17 and, you know, these are all very unhealthy kinds
18 of things that happen.  But I think the -- the
19 fear is an adverse action.
20               And I have no idea, but if
21 something like this happens to someone like
22 Jeanette, the next injury, would she then be more
23 fearful because that could mean her job so it
24 could, in fact, help to suppress not only her, you
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1 know, other workers' reporting of injuries and
2 illnesses.
3        Q.     All right.  My question, I think,
4 was whether she was denied any benefits.  You're
5 not aware of any benefits that Jeanette Wallis was
6 denied, are you?
7        A.     Can you tell me what you mean by
8 benefits?
9        Q.     She wasn't denied, you know,
10 just -- I mean, she still is an employee.
11        A.     Right.
12        Q.     She got -- For the level S, she was
13 paid, right?  She -- there were no financial --
14        A.     Okay.  I can't answer that question
15 because I don't know if when she was out, her
16 seniority didn't accrue as much as it would.  I
17 don't have knowledge of that level, so I'm not
18 able to answer that question.
19        Q.     All right.  And then you talked
20 about the points, but you're aware that if
21 something were to come up -- And you talked at one
22 point earlier today about a transfer issue.  I
23 think you did.  Did I understand you correctly?
24        A.     I believe in the ERP policy --
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1        Q.     Right.
2        A.     -- there is something that states
3 that if you have an injury and you want to go to
4 another --
5        Q.     Right.
6        A.     -- position, that that injury can
7 be used against you --
8        Q.     Right.
9        A.     -- in a transfer.
10        Q.     And that's what I want to you ask
11 you about.  I want to ask you whether you're also
12 aware that the points, at any time, can be -- you
13 know, if something comes up, can be audited and
14 they can be wiped out?
15               MR. JUNGBAUER:  Objection.  Calls
16        for speculation.
17        Q.     Are you aware of that, of reading
18 that some place?
19               MR. JUNGBAUER:  Same objection.
20        A.     Can you state that again --
21        Q.     Sure.
22        A.     -- so that I can understand it?
23        Q.     Sure.  That if something were to
24 come up and Ms. Wallis wanted a transfer, for
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1 example, and the points were on there, those would
2 be evaluated, re-evaluated and audited, and they
3 could be wiped -- they would be wiped out or could
4 be wiped out?
5               MR. JUNGBAUER:  Objection.  Calls
6        or speculation.
7        A.     So I think what you're stating is
8 that in these various policies, management has the
9 discretion to use various things however they
10 want.  Is that what you're saying?
11        Q.     What I'm saying is management has
12 the discretion to remove the points.  In other
13 words, if something were to come up, they would be
14 audited, and management has the discretion to
15 remove the points.
16        A.     So management has the discretion to
17 use various things against you or to wipe certain
18 things off the books?
19        Q.     No.  My question for you is are you
20 aware that management has the discretion to wipe
21 them off the books?
22        A.     I don't recall being aware of that
23 particular aspect with the points.  Is that what
24 you're saying?
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1        Q.     Yes.
2        A.     With the points?
3        Q.     Yes.
4        A.     But what I would say is that the
5 key issue here is discretion.  And if you're a
6 worker who feels that you're under scrutiny, you
7 know, if you have a system that says if you're
8 injured, you must have done something wrong.
9 Every piece of paper under PEPA and PPI and ERP
10 suggests or states outright that injuries are
11 linked with workers' unsafe behaviors or rules
12 violations, that the issue that management has
13 discretion to use things against you or not
14 certainly doesn't make me feel any better if I was
15 looking at this situation because it is all about
16 discretion to come after you in a situation where
17 what's stated explicitly and implicitly is you're
18 a bad worker if you have an injury.  You've done
19 something wrong.
20        Q.     Are you aware of whether Ms. Wallis
21 ever sought any transfer from her current
22 position?
23        A.     I believe that she was seeking
24 light duty, and I cannot speak to what that
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1 entails, if that would be certain duties she
2 wouldn't be doing of a normal job or another job.
3 I could not answer that.
4        Q.     Do you believe that when an
5 employee has been out and injured that an employer
6 has the right to have -- and the employee is
7 presumably released to come back to work in
8 whatever capacity, an employer has the right to
9 have a physician also confirm that the employee is
10 capable of coming back to work?
11               MR. JUNGBAUER:  Objection.
12        Incomplete hypothetical.
13        Q.     Actually, let me redo that.  That
14 was a pretty bad question.
15               Okay.  Assuming for the moment that
16 there is an employee who's been injured, they're
17 out, they come back -- they're going to come back
18 to work, do you believe that an employer has the
19 right to have that employee checked out by a
20 physician, by another opinion to ensure that the
21 employee is able to perform the duties that they
22 come back to work for?
23        A.     What do you --
24               MR. JUNGBAUER:  Objection.
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1        Incomplete hypothetical.
2        A.     What do you mean by another
3 opinion?
4        Q.     In other words, if an employee has
5 been out and they're injured, presumably their
6 physician has released them back to work, do you
7 think that an employer has the right to have
8 another physician look at the employee to ensure
9 that they're capable of doing the work that
10 they're coming for?
11               MR. JUNGBAUER:  Objection.  Calls
12        for speculation.  Incomplete hypothetical.
13        A.     I don't understand the right.
14 Here's what I do believe, and I'm not sure that
15 this is going to answer your question.  That if an
16 employee -- if a worker has been out with any kind
17 of injury or illness, work related or not, that
18 who knows that employee the best is their personal
19 treating physician and their medical team and that
20 the best decision about whether someone is ready
21 to come back to work is going to be the worker who
22 knows the job and their treating -- And it may not
23 be one.  It may be several, depending on the
24 injury or the illness.  And that I don't think
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1 anybody's opinion is going to be better than a
2 worker's treating physician or team, together with
3 the worker, figuring out is this return to work
4 going to be safe and healthy and is it going to
5 reinjure you.
6               And so I definitely think that
7 treating physicians who are involved with the
8 worker and their care should, you know, sign
9 someone off saying, you know, we don't think
10 you're going to cause damage now by going back to
11 work or with these restrictions or whatever, but
12 that, I think, is the opinion that is, you know,
13 the one that's going to help somebody come back to
14 work and be able to do the job and do the job that
15 they are, you know, going to do without reinjuring
16 them.  And so I think having treating physicians
17 being involved in that decision is very good.
18        Q.     Is it possible that other
19 physicians could also be involved in that besides
20 the treating physician?
21               MR. JUNGBAUER:  Objection.  Calls
22        for speculation.  Incomplete hypothetical.
23        A.     Is it possible?
24        Q.     Okay.  Is it -- Do you -- My
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1 question really is:  I take it from your answer
2 that you believe that the treating physician is --
3 for the employee is the one that one principally
4 looks to.  But do you think that the employer can
5 also have a physician confirm that what the
6 treating physician has determined is accurate?
7               MR. JUNGBAUER:  Objection.
8        Incomplete hypothetical.  Vague and
9        ambiguous.
10        A.     All right.  Your exact words was
11 can an employer.
12        Q.     Right.
13        A.     I'm sure they can.  Do I think that
14 that's what is going to make a good return to work
15 situation?  I think, again, and I will restate, I
16 think that the treating physician who knows the
17 patient, who knows, you know, not only this
18 injury, but their -- you know, other things about
19 them that that is the key medical voice that
20 should be involved in decisions of return to work.
21        Q.     I'd like to -- I'd like to address
22 your attention -- And I'd actually like to go
23 through the bullet points that you have listed
24 beginning on page 8 of your report.
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1        A.     Yes.
2        Q.     Actually, let me just ask you a
3 couple more questions about Mr. Gavalla's report.
4 In Mr. Gavalla's report --
5        A.     Yes.
6        Q.     -- he -- I had asked you earlier
7 about your reliance on facts, and I said his
8 inferences of facts.  But in Mr. Gavalla's report,
9 he also cites a lot of the -- a lot of law and
10 regulation and other things.  Are you relying on
11 everything in his report?
12        A.     I'm not -- I wouldn't say there's
13 one thing that I'm relying on.  I certainly read
14 his report and read the documents that I read
15 have, I think, very comparable views and
16 conclusions, but I -- you know, if we had to say
17 what I'm relying on, I'm relying on original
18 source documents.  I really like the way Mr.
19 Gavalla, you know, organized his thoughts and
20 things, but for me to make my findings and
21 opinions, it was essential for me to read the
22 source documents together with my experience, and
23 Mr. Gavalla's report was, you know, a piece of,
24 you know, the documents that I reviewed.
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1        Q.     All right.  And the only thing is
2 on page 3, you did say the facts that I'm relying
3 on are incorporated in the safety.
4        A.     Right.
5        Q.     And so I just wanted to --
6        A.     But that's not exclusive.
7        Q.     Okay.  So but you are relying on
8 his facts?
9               MR. JUNGBAUER:  Objection.
10        Argumentative.  Vague and ambiguous.
11        Q.     Take a look under your statement of
12 facts.  And I had ask you earlier about facts.
13        A.     Right.
14        Q.     And I also asked you earlier about
15 the inferences that he's taken from the facts.
16 And my question really was getting to now he's
17 also cited a whole bunch of regulations, a number
18 of regulations and statutes.  Are you relying on
19 his interpretation of those regulations and those
20 statutes?
21               MR. JUNGBAUER:  Objection.  This
22        question's been asked and answered by the
23        witness previously as to what she is and
24        is not relying on.  Otherwise calls for
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1        speculation.
2        A.     I am relying on a body of
3 documentation that I have.  It includes Mr.
4 Gavalla's report, and it includes the source
5 documents that I reviewed.  It includes my
6 experience and history in occupational safety and
7 health and with whistleblower statutes and with
8 the FRSA in specific.
9        Q.     Are you -- Is there anything in Mr.
10 Gavalla's report that you're not relying on?
11               MR. JUNGBAUER:  Objection.
12        Overbroad.  Vague and ambiguous.  Multiple
13        questions.
14        A.     Is there anything in Mr. Gavalla --
15 You know, I think his report has his CV.  It has
16 his fee schedule.  I don't think I'm relying on --
17 You know, there's a lot in this report.
18        Q.     How about the first 67 -- is it 67
19 pages?
20        A.     Well --
21        Q.     Are you relying on the -- Is there
22 anything in the first 67 pages of his report
23 you're not relying on?
24               MR. JUNGBAUER:  Objection.  Calls
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1        for a legal conclusion.  Vague and
2        ambiguous.  Multiple questions.
3        A.     I don't really know how to answer
4 your question.  On -- Let me give you an example.
5 On page -- I'm looking for the page where he
6 references OSHA's March 12th, 2012 memo that we
7 call the Fairfax memo.  And he has a whole section
8 in this report about that Fairfax memo.  I am
9 extremely familiar with that memo from day one of
10 that memo, have used it and dealt with it in a
11 variety of situations.  And so while he has a
12 section about that memo in this report --
13        Q.     What page are you on?
14        A.     I've got to find it.
15        Q.     That's okay.  If you can't find
16 it --
17        A.     It's in here.  You can find it.
18 It's called OSHA's March 2012 memo.  It's about --
19 Here it is.  We've got it.  Page 13.
20        Q.     All right.  And I actually,
21 apologize.  It's a --
22        A.     It's 4.3.3.
23        Q.     It's a 40-page report.
24        A.     Okay.  So page 13, 4.3.3, OSHA memo
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1 of March 12th, 2012.  So in this report, Mr.
2 Gavalla talks all about this memo.  All right.  I
3 didn't rely on what he wrote about the memo
4 because I know the memo and I use the memo.
5 That's an example of why I'm having difficulty, I
6 think, answering your question.  Did I rely on him
7 regarding that memo?  I relied on my experience.
8 I read what he wrote.  It is -- You know, he
9 talked about, you know, various aspects.  He
10 didn't quote one of the key pieces of that report
11 that I'm going to get right now that I, you know,
12 might have --
13        Q.     But --
14        A.     -- you know, put in.
15        Q.     But before you -- before you move
16 on to what you're going to read from, I just want
17 to -- as you look through this, is there anything
18 else that -- I mean anything that stands out at
19 you that you just didn't rely on?
20               MR. JUNGBAUER:  Same objection.
21        A.     I am sorry that I don't feel like I
22 understand the question in the way that I would
23 need to, to provide you --
24        Q.     All right.
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1        A.     -- an answer.
2        Q.     I'm trying to understand on page 3
3 of your report, you reference that the facts that
4 you're relying on are incorporated in Mr.
5 Gavalla's safety analysis report, and I'm trying
6 to understand if there's anything besides -- and
7 we've already talked about the facts before -- if
8 there's anything besides the facts that you're
9 relying on.  I understand you read it, but is
10 there anything else besides the facts in Mr.
11 Gavalla's report that you're relying on?
12               MR. JUNGBAUER:  Same objection.
13        Asked and answered.
14        Q.     If there's nothing else that you're
15 relying on in his report, that is fine.  I just
16 need to understand if there's anything else in Mr.
17 Gavalla's report that you're relying on.
18               MR. JUNGBAUER:  Multiple question.
19        Vague and ambiguous.  Asked and answered.
20        Incomplete hypothetical.
21        A.     So.
22        Q.     I mean, do you understand my
23 question?  I just want to know if there's anything
24 else in Mr. Gavalla's report that you are relying
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1 on besides the facts and the inferences of the
2 facts that we talked about earlier.
3               MR. JUNGBAUER:  Objection.
4        Multiple questions.  Vague and ambiguous.
5        Asked and answered.
6        A.     Again, all I can say is I don't --
7 I don't know how to answer that question.  I
8 believe that, for example, in Mr. Gavalla's
9 report, he talks about the memo that I'm holding
10 in my hand that I have in Exhibit 167, which is
11 the Fairfax memo.  And I don't believe he provided
12 this quote.  "Reporting a work-related injury or
13 illness is a core employee right, and retaliating
14 against a worker for reporting an injury or
15 illness is illegal discrimination."  He didn't
16 have that in his report.
17        Q.     Okay.
18        A.     So I -- You know, that's fine.
19 I -- You know, I just don't know how to answer
20 your question.
21        Q.     Okay.  So let's take a look at page
22 8 of your report.  And you have a number of bullet
23 points.  You have a paragraph starting in the
24 middle of the page for Exhibit 170, I believe.
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1        A.     Yes.
2        Q.     It says specific policies, programs
3 and practices.  And then you have a number of
4 bullet points underneath there.  And I was
5 wondering if you could explain what you mean by
6 each of these bullet points.
7        A.     I would be happy to.
8        Q.     And it would be easier if you kind
9 of explained one and then stopped, because if I
10 have a follow up, I'd rather do it then than have
11 you move on to the next one.
12        A.     Okay.  So this is going to how
13 employers benefit from the kinds of policies,
14 practices, and programs that we've been talking
15 about that discourage workers from reporting
16 injuries and illnesses and retaliate against them
17 when they do.
18               The first bullet point is "Reducing
19 employer costs associated with work-related
20 injuries and illnesses."  So this has to do in
21 general with the fact that if something is work
22 related, the employer may be liable for paying for
23 that.  In a situation where employers are covered
24 by workers' compensation, they automatically are
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1 required to pay a hundred percent if it is a
2 work-related injury or illness and that raises
3 their insurance premiums.
4               On rail, it becomes a FELA case,
5 and the employer may be responsible for paying the
6 costs of the injury or illness if someone has an
7 injury or illness, does not report it as work
8 related.  And, say for example they need some
9 stitches.  We call it the bloodily pocket
10 syndrome.  They put their hand in their pocket and
11 try to finish work and go and get stitches and
12 don't talk about it as being work related at all,
13 then that goes on medical insurance.
14               What we know these days about
15 medical insurance is that employers are looking
16 for workers to pay more and more of the costs of
17 health insurance because the costs are going up.
18 We maintain that one of the reasons, not the only
19 reason, but a contributing reason that costs are
20 going up is that work-related injuries that should
21 be paid for in a different system get cost shifted
22 into health insurance, and then employers can
23 recoup their costs by raising the costs that
24 workers have to pay out of their pocket.  So
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1 that's number one.
2        Q.     Would you agree, though, it's to an
3 employer's advantage to have a safe workplace
4 where people are not getting injured, it's to an
5 employer's financial advantage to have a safe
6 workplace where people are not injured?
7        A.     Actually, and this is one of the
8 very, very painful realities, is that if -- one
9 way to address injuries and illnesses in the
10 workplace is to address the hazards that are
11 causing and contributing to them.  There's a
12 statement that says safety pays, but really before
13 safety pays, it costs.  It costs employers to
14 address hazardous conditions, to have the proper
15 crew size, to put in positive train controls, to
16 have enough workers so they're not fatigued, to
17 have really good training programs that aren't
18 these little computer-based training.  These
19 things cost.  If an employer paid those costs and
20 did everything they could to create a safe
21 workplace, then we would see fewer injuries and
22 illnesses.
23               Right now, here's the reality that
24 if you have a situation where workers are afraid
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1 to report injuries so that it doesn't cost the
2 employer, and they can continue having unsafe
3 situations, not have positive train control, not
4 fix the uneven floor, just tell people you have to
5 be careful walking on it, they save money because
6 they're not paying the health costs of the
7 increased injuries, and they're also not having to
8 pay for the costs of addressing hazards.
9               So they actually aren't necessarily
10 losing out.  In fact, the profits may be going
11 more into their pocket at the moment.
12               There's also the issue of problems
13 like occupational cancer that come from exposures
14 to, say, diesel exhaust.  We could have a long
15 discussion about who actually pays when a worker
16 gets cancer.  And for the most part, it doesn't
17 show up in, you know, many of the legal cases or
18 workers' comp. or things.  It comes out of the
19 employee's pocket.
20               So the issue of, you know, do
21 employers benefit from having a safe workplace and
22 then they wouldn't have to pay costs, I think
23 theoretically that could be true, but in reality,
24 they're finding ways of not paying the costs and
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1 not cleaning up the workplace.
2        Q.     Okay.  Let's take a look at bullet
3 point number two on page 8.  It begins with the
4 words "improving public image."
5        A.     "Improving public image as a 'safe'
6 company as a result of low injury/illness
7 statistics (this has also resulted in awards,
8 recognition, prizes to carriers with low injury
9 rate)."
10               So here, we can talk about the
11 Harriman Award.  For 98 years, the rail industry
12 provided these gold, silver -- I can't remember.
13 It could be platinum, gold, silver awards to
14 carriers that had the lowest reported injuries.
15 It was very interesting that a number of those
16 carriers are also carriers that had been dinged
17 numerous times for retaliating against workers who
18 reported their injury and, in fact, were fined for
19 that.
20               In the last year, I believe that
21 the industry decided to do away with the Harriman
22 Awards, I think, because of that link that was
23 being made.  But that's something really common.
24 It is devastating.  The year 2010, you know, we
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1 saw a series of devastating situations.  Upper Big
2 Branch Mine where 29 miners were killed.  Massey
3 Energy had received three sentinels of safety
4 awards for their low injury rates for -- you know,
5 and had been given accolades when that disaster
6 happened.
7               So I think that the issue of public
8 image and awards and, you know, government
9 agencies that are tracking safety based on injury
10 reporting actually contributes to what we're
11 seeing, which is employers wanting good safety
12 records, and they do that not by addressing all
13 the hazards, but by discouraging workers from
14 reporting injuries.
15        Q.     Do you have any --
16        A.     It's a numbers game.  It's numbers
17 game.
18        Q.     Do you have any information that
19 would lead you to believe that Burlington Northern
20 does that?
21        A.     Does what?
22        Q.     Well, they -- That they, you know,
23 reduce their reporting of on-the-job injuries to,
24 you know, improve public image and get awards.
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1        A.     I would have to look at the last
2 years of the Harriman Award to see if they were
3 one of the carriers that were awarded.  I don't
4 have knowledge of that.  But this is -- You know,
5 definitely when awards are out there, when the FRA
6 is looking at and equating safety with how many
7 injuries, you know, FRA injuries are reported,
8 that having a low injury number equates to having
9 a safe workplace where benefits are attached and
10 that, you know, is a situation.  In general, I
11 could not talk right now about whether BNSF ever
12 got one of the Harriman Awards over the 98 years.
13 I don't know.
14        Q.     Okay.  Let's look at the next
15 bullet point, which begins with the words on page
16 8 of Exhibit 171 "assuring bonuses."
17        A.     "Assuring bonuses (for example
18 BNSF's Incentive Compensation Plan) are paid to
19 management personnel based in part on injury
20 performance statistics such as personal (including
21 FRA reportable) injuries and/or lost work days
22 (which could include those due to an FRA
23 reportable injury.  {See, for example, Exhibit
24 92.]"
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1               And I believe Exhibit 92 is about
2 the bonus program that impacted managers and that
3 their bonuses were greater when the number of
4 injuries in their area were fewer.
5        Q.     Okay.  Let's take a look at the
6 next bullet under page 8, Exhibit 171, which
7 begins with the words "reducing the likelihood."
8        A.     "Reducing the likelihood of new or
9 more stringent government safety regulations and
10 enforcement, as workplaces appear to be 'safe' and
11 in no need of additional regulation or more
12 enforcement of existing regulations."
13               If injury statistics look like, oh,
14 this is a safe workplace, then the idea of needing
15 something more is just off the table.  If there
16 are a lot of injuries happening in a workplace --
17 I mean, we saw this when OSHA tried to do an
18 ergonomics rule, there was a lot of injuries
19 happening, and they put forward, for a while at
20 least, an ergonomics rule.  If those injuries
21 aren't being reported, then there's no need for a
22 regulation because things are seen as safe.
23        Q.     Do you have any information that
24 would lead you to believe that anything Burlington
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1 Northern has done, has tried to do, has had on
2 effect on whether there's more stringent
3 government regulations in place, whether they've
4 tried to affect those?
5        A.     I don't have that in my knowledge
6 base, so I couldn't answer the question.
7        Q.     Okay.  Continuing page 8 of Exhibit
8 171, the next bullet point says "reducing the
9 costs of having to correct hazards."
10        A.     "Reducing the costs of having to
11 correct hazards and hazardous conditions, as these
12 go unidentified as a result of driving reporting
13 of injuries and illnesses underground.  For
14 example, i.e., when injuries are not reported, the
15 hazard(s) that caused or contributed to them go
16 unidentified, uninvestigated and unaddressed."
17        Q.     All right.  So what is your -- what
18 is your view on that?
19        A.     My view on this in relationship to
20 BNSF?
21        Q.     Yes.
22        A.     Or something else?
23        Q.     Well, just generally, and then do
24 you have any experience with BNSF?
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1        A.     Generally, what I saw from
2 reviewing the documents I had about BNSF's
3 so-called safety program is that it focused on
4 worker behavior and rules violations.  It did not
5 focus on identifying hazards and getting them
6 addressed.  And so the idea that there are
7 unaddressed hazards out there -- and, you know, in
8 any situation, but also in this situation, it is
9 of concern.  If workers feel that the policies,
10 practices, and programs put them under scrutiny
11 and retaliate against them when they report
12 injuries, the injuries won't get reported, the
13 hazards won't get identified, and the carrier, in
14 this case Burlington Northern, would, in fact,
15 escape having to address hazards.
16               So I don't have any specific other
17 than just looking at the injury that Jeanette
18 Wallis had.  And she pointed to perhaps Sue Duff
19 was involved because the training for new hostlers
20 isn't adequate.  I didn't read anything about an
21 investigation of the training program, bringing
22 people together, making a, you know, more adequate
23 program to address any deficiencies.  That would
24 cost money.  I did see a document where because
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1 Sue Duff admitted fault, the investigation stopped
2 as to causes of the accident.  And I believe that
3 was the word, "we halted the investigation."
4               So that could fall exactly under
5 this bullet point.
6        Q.     So in other words, you didn't have
7 any documents that you reviewed that addressed
8 what steps or lack of steps were taken regarding
9 any kind of training with respect to this one
10 particular incident?
11        A.     I did see a document that said the
12 investigation was halted when Sue Duff admitted
13 fault.
14        Q.     She didn't --
15        A.     When you halt an investigation --
16 And the investigation was into the cause or causes
17 of the accident.  So my read of this is when you
18 halt an investigation, that means the
19 investigation into the causes, including root
20 causes, are halted.  And again, it linked to Sue
21 Duff saying my fault.  Again --
22        Q.     So your understanding is nothing
23 else ever happened after that?
24        A.     My under- --

Page 208

1               MR. JUNGBAUER:  Objection.
2        Argumentative.  Lack of foundation.
3        A.     My understanding is that an
4 investigation into the causes and contributing
5 factors of Jeanette Wallis's injury and why Sue
6 Duff may have run the train into the train that
7 Jeanette Wallis was on was stopped at the moment
8 that Sue Duff, you know, went into alternative
9 handling which you do, as I understand, by
10 admitting fault.
11        Q.     And that's also -- So your
12 understanding of alternative handling is if you
13 admit fault, you do alternative handling?
14        A.     I believe there's some discretion
15 there.  But if you -- so I could not say every
16 single person in every single case, but I believe
17 in alternative handling, when you can be accepted
18 into it -- and I think there may be some rules
19 about that -- then --
20        Q.     Do you believe that employers
21 should never have any discretion with how they
22 deal with employee issues?
23               MR. JUNGBAUER:  Objection.  Vague
24        and ambiguous.  Incomplete hypothetical.
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1        A.     I don't believe I can answer that
2 question.  I don't understand it --
3        Q.     All right.  But you --
4        A.     -- at all.
5        Q.     Excuse me.  You've talked about
6 discretion.  My question is, is there -- How about
7 this:  Is there any time in which you believe an
8 employer should have some discretion in how they
9 address an employee issue?
10               MR. JUNGBAUER:  Objection.
11        Incomplete hypothetical.  Vague and
12        ambiguous.
13        A.     I think if somebody's child has
14 been diagnosed with leukemia, that an employer
15 should be able to assist them in ways that perhaps
16 an employee who's child has not been diagnosed
17 with leukemia would have.  And so if that's what
18 you mean by discretion, I think that there are
19 certainly situations where an employer may provide
20 certain kinds of things because of certain
21 extenuating circumstances.
22        Q.     All right.  And do those
23 extenuating circumstance go beyond medical issues?
24               MR. JUNGBAUER:  Objection.  Vague
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1        and ambiguous.
2        Q.     Does it have to be a medical crisis
3 for an employer to have discretion in how they
4 deal with employment issues?
5               MR. JUNGBAUER:  Incomplete
6        hypothetical.  Vague and ambiguous.
7        A.     I think if I was not required to
8 work on a certain day and set that day as my
9 wedding day, and then an employer says everybody
10 in this section is going to have to work on
11 Saturday, and I said, excuse me, I just set my
12 wedding day, I think perhaps an employer should
13 have discretion to allow me to have my wedding.
14        Q.     Are there any other situations that
15 you can think of that an employer can have
16 discretion in how they deal with an employee
17 issue?
18               MR. JUNGBAUER:  Objection.
19        Incomplete hypothetical --
20        A.     I'm sure --
21               THE COURT REPORTER:  Just a minute.
22               MR. JUNGBAUER:  I've got to be able
23        to get my whole objection out, please.
24        Objection.  Incomplete hypothetical.
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1        Calls for speculation.  Vague and
2        ambiguous.
3        A.     I think if we sat here a really
4 long time, I could probably come up with some
5 other examples in addition to the two that I just
6 came up with.
7        Q.     Thank you.
8        A.     But...
9        Q.     Let's go on to your next bullet
10 point on page 8 of Exhibit 171, which is "causing
11 workers who are given discipline."
12        A.     Okay.  "Causing workers who are
13 given discipline for reporting an injury to avoid
14 doing such things as taking days off for injury
15 flare-ups, which might as a result in further
16 discipline or termination."
17        Q.     All right.  So what do you mean?
18 What does that refer to?
19        A.     So there are -- Now we're getting
20 into some of the attendance issues, all right.  So
21 there are employer policies -- and, specifically,
22 I believe it is called the low performance
23 policy -- that can have negative impacts on a
24 worker.  And so if you are injured, you already
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1 have some marks against you, to take days off
2 could put you into, in BNSF's case, the low
3 performance policy that then has its own negative
4 employment consequences.  And so if you are
5 already, you know, in a situation where you are at
6 heightened scrutiny and now hit your low
7 performance, that this has the possibility of
8 negative employment consequences.
9        Q.     What exhibit number are -- excuse
10 me.
11        A.     So this exhibit is Exhibit No. 153.
12        Q.     Are there any other examples of
13 Burlington Northern that fall in the purview of
14 this bullet point you're just talking about?
15        A.     This bullet point.  I do not recall
16 all of the attendance policies that Burlington
17 Northern has.  So what I would say in response to
18 that is if Burlington Northern had an attendance
19 policy in addition to low performance that -- And
20 we see policies out there.  They're called no
21 fault where your time off work is counted against
22 you.  If you already have a situation where you
23 have negative points, you are fearful of further
24 retaliation, if you have an S level, and something
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1 else could kick that up to be further employment
2 consequences, including termination, that that is
3 the kind of thing that would encourage someone to
4 come to work injured rather than having to face
5 possible employment consequences and that can have
6 a negative impact on the health.
7        Q.     All right.  Page 8, Exhibit 171,
8 last bullet point on the page, "introducing peer
9 pressure."  You don't need to read it out loud
10 unless you want to, but if you read it to yourself
11 and then tell us.
12        A.     Well, I'll read it out loud.
13 "Introducing peer pressure: certain programs such
14 as BNSF's profit sharing plan for workers tied to
15 low on-the-job injuries reported have the added
16 feature of peer pressure where workers are
17 discouraged from reporting an injury for fear
18 their co-workers will lose monies; or where peers
19 pressure peers to not report injuries so all be
20 warded gain-sharing or profit-sharing funds."
21        Q.     All right.  So do you have any --
22        A.     So, again, my understanding of
23 BNSF's profit-sharing plan -- and I can't remember
24 if it was called gain sharing or profit sharing --
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1 is that a piece of it had to do with injuries
2 reported.  And there's more money if there are no
3 or low injury reports.  And I don't remember the
4 specifics, but it also means if injuries do get
5 reported, workers get less money in their pocket
6 from that plan.
7               So it's yet another practice that
8 we would include in the behavioral safety
9 blame-the-worker practices that put pressure on
10 workers to not report their injuries.
11               I'd like to actually go back to the
12 first bullet --
13        Q.     Sure.
14        A.     -- because I think I did not --
15 There was one other thing that I didn't mention
16 there.  The first bullet being "reducing employer
17 costs associated with work-related injuries and
18 illnesses."  And my understanding is that if you
19 want to escape the point system and the kind of
20 scrutiny that Jeanette Wallis experienced and
21 you're able to go into the alternative handling,
22 in order to do that, you have to admit fault.
23 When you admit fault, I believe that it is hard or
24 probably impossible to pursue a FELA case because
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1 the FELA case, in my understanding, says there was
2 something wrong in the workplace.
3               So if somebody says it was my fault
4 to get into alternative handling to escape some of
5 the kinds of sanctions and retaliation, what they
6 do at that moment is give up the FELA case, which
7 would, if they win, cost the employer money.
8               So that's another way that I think
9 you look at the BNSF situation.  You know, in
10 Jeanette Wallis's case, she was pursuing a FELA
11 case for her injury.  Should she have tried to go
12 into alternative handling, the way you can get in
13 the door I believe that you have to go through
14 says it was my fault and that means giving up that
15 case.
16               So that's just kind of another
17 example of the kinds of practices whereby
18 employers are reducing their liability, making a
19 rule that says in order to go through this door,
20 you have to admit fault, which I believe means you
21 don't have a FELA case.
22        Q.     All right.  But Ms. Wallis was
23 never cited for being injured, correct?
24               MR. JUNGBAUER:  Objection.
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1        Argumentative.
2        Q.     She was cited for not providing
3 information on the investigation?
4        A.     I believe --
5               MR. JUNGBAUER:  Objection.  Go
6        ahead.  Go ahead.
7        A.     I believe that I called that
8 pretext.
9        Q.     All right.  So you just think that
10 was a pretext, that she was --
11        A.     Absolutely.
12        Q.     Okay.  And what do you base that
13 on?
14        A.     So many things.  I can just think
15 off the top of my head that -- this is Exhibit
16 172, and Jeanette Wallis provided information not
17 only about her injury.  It's a knee injury.  It's
18 acute.  How did it happen?  Jumping from
19 locomotive to avoid collision.  You know, accident
20 caused.  And we have BNSF's inadequate hostler
21 training program.  You know, any defective, you
22 know, equipment.  Inadequate radio procedure.  I
23 think that that is, you know, information that is
24 provided.  And the idea that there was something
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1 else that she was supposed to do that was a
2 requirement, I found nothing in my review of the
3 documents that said that she was required to do
4 anything other than she did.
5               So to cite her for this rules
6 violation very clearly said to me this is a
7 pretext for Jeanette Wallis reporting her injury.
8        Q.     Okay.  And you don't contend --
9 Well, let me make sure I understand.  You're not
10 aware of anything where Burlington Northern
11 discouraged her from reporting the injury, right?
12               MR. JUNGBAUER:  Objection.
13        Argumentative.  Incomplete hypothetical.
14        A.     My read of all of Burlington
15 Northern's programs, practices, and policies says
16 that how Burlington Northern has organized its --
17 what it calls its safety program is all about
18 blaming workers who get injured on the job.
19        Q.     But as to Ms. Wallis specifically,
20 that was my question.  Burlington Northern didn't
21 do anything that you -- You didn't read anything
22 that showed that Burlington Northern was
23 discouraging Ms. Wallis from submitting an
24 accident -- an injury report, right?
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1               MR. JUNGBAUER:  Objection.
2        Argumentative.  Asked and answered.
3        A.     Do I answer?
4               MR. JUNGBAUER:  Yes.
5        Q.     Yes.
6        A.     Sorry, I forgot.  Sending
7 management officials who have to be asked to leave
8 by security guards is, you know, one of the
9 things, in looking at whistleblower cases, is
10 something that is absolutely prohibited in, you
11 know, in rail.  You know, more than I've seen it
12 in any other statute is the interfering with
13 physicians and getting medical treatment and
14 medical opinion and those kinds of things.  And to
15 have management officials have to be asked to
16 leave by security guards at the facility where
17 Jeanette Wallis went is extremely troubling.
18        Q.     My question actually was pretty
19 simple.  It was:  Do you have any evidence that
20 Burlington Northern discouraged Ms. Wallis in any
21 way from presenting or putting up her injury
22 report?
23               MR. JUNGBAUER:  Objection.  Vague
24        and ambiguous.  Incomplete hypothetical.
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1        Argumentative.  And asked and answered.
2        A.     And, again, I'll go back to when
3 you have an employer that has all of these
4 policies, practices, and programs, I cannot
5 imagine any worker who's injured doesn't have to
6 think about is this injury bad enough, and, you
7 know, am I now going to have to face scrutiny.
8 And I think the fear was there from the beginning
9 because Burlington Northern has the policies,
10 practices, and programs that put fear in every
11 worker.  Have I talked to Jeanette about whether
12 she was afraid when she reported this injury, I
13 have not.
14        Q.     She did report it a day or two
15 within the day of the accident, right?
16        A.     I believe that the accident was the
17 16th of November of 2008.
18        Q.     Right.
19        A.     And this report is dated the 17th
20 of November, 2008.
21        Q.     All right.  Now, you went into a
22 subject matter that we hadn't talked about today.
23 And you said something about having the security
24 guards have to ask the Burlington Northern
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1 representatives who were at the medical facility
2 to leave.  What do you base that on?  Whose
3 testimony are you basing that on?
4        A.     That's a good one.  At this hour of
5 the day, let me tell you, everybody's testimony is
6 combining.  So if we took some time, I could --
7        Q.     Maybe I'll simplify it.  Did you
8 read the testimony of the medical personnel from
9 Swedish Hospital?
10        A.     I don't recall.
11        Q.     All right.  So I just want to
12 understand, because of the way you answered that
13 and you framed that, what your understanding is
14 that how it came about that the Burlington
15 Northern individuals were asked -- ended up
16 leaving.  Why don't you tell us what your
17 understanding is.
18        A.     My understanding is that they were
19 there, and I could not go through the litany of
20 who they talked to or tried to talk to.  What I do
21 know, I used to be a respiratory therapy tech,
22 worked for years in hospitals, and you don't call
23 the security guards to escort somebody out if
24 there isn't a problem.  People stay with people
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1 who are sick or injured all the time.  So in order
2 to cause security guards to have to ask management
3 people to leave the premises, that says to me
4 there was something beyond a management official
5 saying, here, I'll give you a ride here, and when
6 you're ready, I'll give you a ride home.
7        Q.     All right.
8        A.     You don't get asked to leave by the
9 medical facility and its security guards unless
10 there's a reason.
11        Q.     So your understanding is that they
12 were escorted out; is that right?
13        A.     My understanding is that they were
14 asked to leave.  I --
15        Q.     All right.  And that understanding
16 is not from any reading of any medical personnel
17 from -- from Swedish Hospital, right?
18        A.     Again, I could not say yes or no to
19 that question.  It was certainly something that I
20 read in the documents that I have.  Who actually
21 was quoted saying it, I don't have that right now.
22 But if we wanted to, I am sure I can find it.
23        Q.     Is it from Mr. Gavalla's report?
24        A.     I don't believe that that is where
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1 this comes from.
2        Q.     From Ms. Wallis's deposition?
3        A.     It could be in Ms. Wallis's
4 deposition, but I don't think that was the only
5 place that it was.
6        Q.     Let's move on to page 9 of your
7 report, Exhibit 171.  And you have a last bullet
8 point --
9               MR. SHAKER:  How about if we take a
10        few-minute break.
11               THE VIDEOGRAPHER:  2:54.  Going off
12        the record.  End of tape number three.
13                  (Break taken.)
14               THE VIDEOGRAPHER:  3:15.  Back on
15        the record with tape number four.
16 BY MR. SHAKER:
17        Q.     Ms. Lessin, when we broke, we were
18 going through the various points in your report,
19 and we were just chatting right before we went
20 back on the record, you mentioned you wanted to
21 make a comment on an earlier bullet point?
22        A.     Yes.
23        Q.     Of Exhibit No. 171, and I believe
24 it would probably be on page 8 of that report?
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1        A.     Yes.
2        Q.     Which bullet point is that?
3        A.     I think it actually may fit in with
4 the fear and the chilling effect best, so let's go
5 to that, and I then I'll raise that issue, and
6 that bullet point --
7        Q.     Let me ask you this question.  All
8 right.  So we're now going to move on to the last
9 bullet point in Exhibit 171, page 9, which starts
10 with the words "introducing fear and chilling
11 effect."  All right.  Can you tell us what this
12 refers to?
13        A.     "Introducing fear and chilling
14 effect: certain practices that BNSF engages in
15 such as disciplining workers who receive injuries,
16 having a point system that can impact employment
17 decisions that assigned 40 negative points to
18 workers who have a reportable (FRA-countable)
19 injuries (compare this to 5 negative points for
20 having a non-reportable injury) and putting
21 workers under extra scrutiny for having been
22 injured."  And the example is "(increased Ops
23 testing) can result in adverse employment
24 decisions -- that can result in adverse employment
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1 decisions introduces the element of fear and adds
2 a chilling effect that goes far beyond the impact
3 on an individual worker who has reported an
4 injury.  Other workers learn the consequences of
5 reporting injuries and are silenced when they have
6 an injury for fear that they will suffer the same
7 fate."  And then I have some examples.  "[See, for
8 example, Exhibit 39; reference 53, an expose of
9 problems with employer policies, practices, and
10 programs that discourage the reporting of injuries
11 and illnesses, page 14 to 29 with special emphasis
12 on rail industry pages 24 to 25.]"
13        Q.     Okay.  Before you describe that,
14 can you tell us what reference 53 refers to?  Does
15 it refer to your reference 53?
16        A.     Yes.  That is this document.
17        Q.     If you could just tell us where it
18 is in here.
19        A.     Oh.  It's in -- it's in -- I'm
20 sorry -- It is in 16 -- Exhibit 167.  It's the
21 document called "Hidden Tragedy, Underreporting of
22 Workplace Injuries and Illnesses."
23        Q.     All right.  And then when you refer
24 to pages 14 to 29 and pages 24 to 25, what are you
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1 referring to?
2        A.     This report.
3        Q.     Oh, of that --
4        A.     Yes.
5        Q.     -- same report?
6        A.     Yes.
7        Q.     Okay.  All right.  Thank you.
8 Okay.  Now.
9        A.     So what I wanted to point to, I
10 don't know who sees the documents that get written
11 when there is an FRA reportable injury.  I don't
12 know who has access to them, who can see them,
13 where they are kept or stored, but I do note that
14 on the FRA form F 6180.98 that BNSF railway
15 completed on the 11/16/2008 for the injured
16 employee Jeanette Wallis, there is a phrase here
17 that says "cause:"  And it reads "human factor
18 actions of injured person."
19               So back to other things that we
20 were talking about, did Jeanette ever feel that
21 she was under scrutiny, she was being blamed for
22 the accident, I think when you have a document
23 that goes to the federal government that assigns
24 the cause of this injury to human factor actions
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1 of injured person, that that alone could put fear
2 in an injured worker that they are being looked at
3 as the cause of this injury.  If this is, in fact,
4 the document that FRA -- that BNSF issued to FRA,
5 it is stating, as I read this, that BNSF is saying
6 Jeanette Wallis is the cause of her injury.  She
7 was the injured person in this event.
8               But beyond that, beyond that, when
9 workers understand what injured workers go through
10 when they report their injury, you know, the 40
11 points, the -- you can't come back to work even
12 though we have light duty, the increased ops
13 testing that Jeanette Wallis spoke about in her
14 testimony, that absolutely has a chilling effect
15 on workers and the reporting of injuries and
16 illnesses and that goes to employers then not
17 having to deal with the costs of work-related
18 injuries and illnesses, not having to address the
19 hazards, and everything else that we were talking
20 about.
21        Q.     Okay.  The next paragraph on page 9
22 starts -- it refers to a June 2008 report, and
23 it's the document you were referencing, the hidden
24 tragedy document?
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1        A.     Yes.  Correct.
2        Q.     Then there's a bunch of bullet
3 points that are all in highlighting -- all in
4 italics.  Is this a quote from that report?
5        A.     This is.
6        Q.     All right.
7        A.     And it is reference 53 pages 24 and
8 25.
9        Q.     All right.  So this is just out of
10 that report, right?
11        A.     Yes.
12        Q.     Is it the entire -- Does it include
13 all the bullet points that are in that section?
14        A.     It doesn't include the entire
15 section.  It includes part of that section.  Part
16 of that section are bullet points, and I will tell
17 you if it includes --
18        Q.     I'm just curious if all the bullet
19 points are in that section.
20        A.     One, two, three, four, five, six
21 seven.  One, two, three, four, five, six, seven.
22 Yes, it does.
23        Q.     All right.  And moving on to page
24 10 of your report, Exhibit 171, the first -- the
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1 paragraph beginning:  "The actions of BNSF towards
2 Jeanette Wallis..."
3        A.     Yes.
4        Q.     Okay.  Now, I'm trying to
5 understand what this paragraph is specifically
6 referring to.  Is this an opinion that you -- is
7 this your opinion, or is this something that you
8 have -- that you have referred to with the Gavalla
9 report, as you can see, see George Gavalla report,
10 report of Gavalla, incorporated here by reference?
11        A.     It says "see, for example."
12        Q.     Right.
13        A.     So this was my opinion coming from
14 the 103 documents.  It's coming from my
15 experience.  It's coming from testimonies that I
16 read, and I said "see, for example, George
17 Gavalla, incorporated here by reference," because
18 he went through some of the specific timelines.
19 That was easier to get to rather than say read
20 these 40 documents.
21        Q.     All right.  And so this is your --
22 This paragraph which is on page 10 of your report,
23 beginning with the words "the actions of BNSF" and
24 ending with the brackets referencing the Gavalla

Page 229

1 report is your -- is an opinion that you have
2 reached in this case?
3        A.     As opposed to?
4        Q.     Well, it doesn't -- See, a lot of
5 times in other parts of the report, you say it's
6 my opinion.  So I just want to make sure that this
7 is what you're referencing as an opinion.
8        A.     All right.  Let me read it.
9        Q.     All right.
10          (Inaudible.  Witness mumbling.)
11               THE COURT REPORTER:  I'm sorry, I
12        can't understand you.
13        A.     Yes.  This is my opinion, and it
14 comes from, again, some of the laying out that
15 George Gavalla did about a timeline, but it also
16 comes from my reading of source documents and it
17 comes from my understanding of the larger kinds of
18 practices, policies, and programs that we see in
19 rail that blame workers.  And it is an example,
20 what happened to Jeanette Wallis is an example of
21 a continuing pattern that we see in rail of
22 retaliatory and discriminatory practices.
23        Q.     All right.  Then the last paragraph
24 on page 10 refers to the policies and programs
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1 used by BNSF, and then you do say "are in my
2 opinion."  Do you see that language you have in
3 your opinion?
4        A.     Yes.
5        Q.     So is -- Do you also intend to give
6 this opinion at trial that's set forth in this
7 paragraph?
8        A.     That my opinion is that the
9 practices are intentional and calculated to
10 discourage injured workers from exercising rights
11 to report injuries?
12        Q.     Yeah.  Actually, let me back up,
13 because that was not a very good question.
14               What I really want to know now is
15 what is it you intend to testify at trial are your
16 opinions.  So in the preceding paragraph, I asked
17 you if that was your opinion.  I guess I should
18 say, is that something you're intending to testify
19 at trial about, the paragraph that starts with
20 "the actions of BNSF"?
21        A.     All right.  I'm confused, and I
22 think maybe that's because this is my first time
23 I'm doing this.  But if there's a trial and I'm
24 there, don't I answer the questions that are asked
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1 to me, and I don't get to make a statement?  So if
2 somebody asks me, then I answer the question.
3        Q.     Well, you're -- Okay.  I'm not --
4 I'm not -- I didn't hire you as an expert.  But as
5 an expert witness, what I'm -- And I'm trying to
6 take your deposition and figure out what you are
7 going to be opining on at trial as an expert.  And
8 my understanding was that you were -- if we look
9 at your first paragraph and your entire report,
10 you know, you're -- you say your expertise is
11 occupational safety and health.  So I want to
12 clarify that the actions of BNSF towards Jeanette
13 Wallis, that paragraph doesn't relate to
14 occupational safety and health.
15               MR. JUNGBAUER:  Objection.
16        Argumentative.  Incomplete hypothetical.
17        A.     I think it totally involves
18 occupational safety and health because my opinion
19 is that Jeanette Wallis was retaliated against for
20 reporting an injury, and if you have systems in
21 workplaces where workers are retaliated against
22 for reporting injuries, then not only will they be
23 under increased occupationally-related stress,
24 which is an occupational illness, but that workers
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1 will then not report injuries for fear of the
2 discrimination, disparate treatment, retaliation,
3 and hazards won't be identified and workplaces
4 will be more likely to injure, make ill, and kill
5 workers.
6               So this is very much core
7 occupational safety and health.  It's about what's
8 a good health and safety program and what are the
9 elements and what's a sham program that blames
10 workers rather than addresses hazards.  That's
11 occupational safety and health.
12        Q.     All right.  So that I'm clear then,
13 at the current time, you believe that you're going
14 to be giving the opinion that's set forth in the
15 paragraph that starts with the actions of BNSF
16 against Jeanette Wallis on page 10 of your report?
17        A.     Again, I just --
18        Q.     That's what you were planning on?
19        A.     All right.  This is where I'm
20 confused because I -- not having been an --
21        Q.     All right.
22        A.     -- expert witness, do I get to make
23 a statement, or are there questions asked of me?
24        Q.     I'll just move -- Let me just move
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1 on from that.
2               The next paragraph talks about the
3 policies and programs used by BNSF.
4        A.     Yes.
5        Q.     Were you asked to evaluate the
6 policies and programs of BNSF?
7        A.     That was part of my expertise as
8 someone who has been an occupational safety and
9 health specialist who has looked and evaluated
10 employers' health and safety programs to identify
11 which ones are programs that follow best practices
12 and address health and safety problems, and then
13 those that, under the guise of being a safety
14 program, blame workers.
15        Q.     Okay.  But were you asked to look
16 at the policies and programs --
17        A.     Yes.
18        Q.     Okay.  And so this last paragraph
19 on page 10 is also your opinion, right?
20        A.     The last paragraph?
21        Q.     Yeah.  The whole paragraph.
22        A.     The whole paragraph.  All right.
23 Yes, this is my opinion.
24        Q.     All right.  In the middle of that
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1 paragraph, you say that in your opinion that --
2 Well, you say -- the sentence reads:  "The
3 policies and practices that BNSF used in this case
4 should be strongly and decisively discouraged by
5 this proceeding and in my opinion are of a nature
6 to justify strong punitive measures and/or damages
7 against BNSF."
8               My first question on that is you
9 refer to the policies and practices that BNSF used
10 in this case.  Are there any -- What specific
11 policies and practices are you referring to there?
12        A.     So this would include all the
13 different parts of the practices, policies, and
14 programs that I reviewed.  So it would include
15 PEPA and it would include the personal performance
16 index, it would include the ERP, but it would also
17 include the, you know, the low performance.  It
18 would include -- Let's see if there was anything
19 else I reviewed.  But anything in the exhibits
20 that I've reviewed that talked about BNSF's
21 program for having a safe workplace.
22        Q.     And then you refer to "are of such
23 a nature as to justify strong punitive measures
24 and/or damages."  What do you base that on?
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1        A.     So I want to reference an article
2 that is in this document.  It's actually just the
3 abstract of the article.  Let me get it.  All
4 right.
5        Q.     If you could reference the file
6 number, exhibit number.
7        A.     I'm sorry.  The exhibit is 167.
8 There was a study done back in -- I believe this
9 was 1988 by a man named John Ruser who is now one
10 of the heads of the Bureau of Labor Statistics
11 data about occupational injuries and illnesses.
12 And it was written when OSHA had what was called
13 records check inspections where when OSHA came to
14 your workplace to do an inspection, they would
15 look at an employer's injury and illness data, and
16 if you showed low injury numbers that was below
17 the national average, you would escape an
18 inspection.  And what was found was that that
19 created an incentive to underreport.  And the
20 conclusion of this 1988 study was that when
21 employers have incentives to underreport, they
22 will underreport unless there is some kind of
23 sanction that makes it undesirable for them to do
24 so.
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1               So, you know, in a situation like
2 this, if you're caught underreporting and that
3 means you don't have a business anymore or if the
4 sanctions are such that you're going to really
5 think twice about this, but without those
6 sanctions, what this study said is when there are
7 so many benefits that employers get from
8 underreporting -- in this case, they were escaping
9 government inspections -- that there really has to
10 be an equal and opposite measure and actually more
11 than equal and more than opposite, but something
12 that would negatively affect them.
13               My experience looking at the rail
14 industry in particular is that this -- the
15 practice of retaliating against workers reporting
16 injuries is intrenched and longstanding and
17 continuing and that until and unless employers are
18 faced with consequences that are meaningful, they
19 will continue, as they have for years, retaliating
20 against workers who report injuries.  That is to
21 the detriment of health and safety in workplaces
22 and in -- you know, for rail workers in this case.
23 And my opinion is that there has to be a very
24 strong message sent to employers that if they do
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1 these kinds of behaviors that retaliate against
2 workers for reporting injuries, that there will be
3 consequences to them that they care about.
4        Q.     So is that what you mean by
5 punitive measures and/or damages?
6        A.     Yes.
7        Q.     Now, you've just talked again about
8 the rail industry.  And just so I'm clear and
9 we're all clear, aside from what you've already
10 talked about today, I believe the seminars that
11 you've been involved in since about 2009, what
12 other experience do you have in the rail industry?
13        A.     From my earliest involvement in
14 working with workers and unions on occupational
15 safety and health, I think this dates back to
16 January 13th, 1979.  I have been with workers and
17 union in the rail industry.  So my concentrated
18 work really started when I was doing focused
19 seminars and training programs and keynote
20 speeches and, you know, focusing on the aspects of
21 problematic employer practices and safety
22 programs, but my experience talking with
23 railroaders goes back to the earliest days in
24 working with occupational safety and health.
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1        Q.     And those -- the concentrated
2 periods begins in 2009?
3        A.     Yes.
4        Q.     And then going back to 1979, did
5 you have -- was your experience dealing in the
6 rail industry continuous from that point, or were
7 there times when you were more actively talking to
8 railroaders and less actively talking to
9 railroaders?
10        A.     I worked with workers and unions
11 that had health and safety issues.  That was my
12 job, you know, every day.  And so I cannot say on
13 this day I got these two calls that involved, you
14 know, brotherhood of maintenance of way and, you
15 know.  I worked with all industries, all workers,
16 all unions, and some of these that I worked with
17 from the very beginning were those who are
18 involved in the rail industry.
19        Q.     Aside from the opinions that you've
20 already given us today, are there any other
21 opinions that you are intending to testify to at
22 trial if asked?
23        A.     I don't know how to answer that
24 question.
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1        Q.     Can you give me a little help as to
2 why you don't know how to answer it?
3        A.     Well, if I'm testifying and
4 somebody asks me something that I haven't talked
5 about yet, I might answer it and it might be
6 different from what I've said, but I don't know
7 what I'm going to be asked.
8        Q.     All right.  Are there any other
9 opinions that you formed that if you're asked --
10 Are there any other opinions you have formed in
11 this case as an expert witness that, if asked at
12 trial, you would testify about?
13        A.     I -- Again, I just don't know how
14 to answer that.
15        Q.     Do you have -- As you sit here
16 today, do you have any other opinions on this
17 matter besides those that you've testified to
18 today?
19        A.     Other -- You know, I could make
20 another sentence about how problematic I think
21 that this was, you know.  Maybe I didn't cover
22 every single, you know, iota of everything.  So,
23 you know, if I was told today to write this
24 report, might I come up with something else from a
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1 document if I read everything again?  Maybe.
2        Q.     All right.  Let me then ask you
3 this:  When you started, I asked you a question of
4 whether you intended to do anything else with your
5 report to prepare for trial.  Have you been asked
6 to do anything else to your report?
7        A.     I have not.  Not to my knowledge, I
8 have not.
9        Q.     If you were asked to prepare for
10 trial, what other things would you do?  Well, what
11 other things would you do?  I think you earlier
12 indicated you might revise your report.
13        A.     I would ask how does one prepare
14 for a trial, not having been involved in one; and
15 what is it that one does; and do I read everything
16 again or should it put them in different folders;
17 should I look at things and amend the report if I
18 read something that I think wasn't in here.  I'm
19 not sure.  You know, I'm just, off the top of my
20 head, thinking about this, but having not been
21 involved in this before, I -- you know, I'm not
22 sure.  I might try to find a friend who's been
23 involved in a trial and ask them.  I might, you
24 know, certainly get advice from Mr. Jungbauer.  I
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1 will, if I am asked to do -- be an expert witness
2 in a trial, I'll try to get the job description
3 what one does.
4        Q.     All right.  Will you -- Do you
5 intend as you sit here now to revise your report?
6        A.     I don't have plans to revise my
7 report; however, if that's something that one does
8 when one goes to trial, that might be something
9 that I do.  At this point, you know, I feel pretty
10 good about this report, that a lot of thought and
11 reading went into it; but, you know, if there's a
12 suggestion to, you know, add something that didn't
13 get into this report from the documents I read or
14 something, that could be something that I might
15 do.  I don't know.
16        Q.     Have you been told when the trial
17 in this case is?
18        A.     I believe that I asked that
19 question, and I believe that the answer was
20 February.
21        Q.     And is there any reason why you
22 could not testify in person in February 2014?
23        A.     Not at this point that I know of.
24 Hard to predict what happens in life, but...
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1        Q.     All right.  I have one more
2 question.  Looking at your report -- I think I
3 have one more question.  That's a bad thing for a
4 lawyer to say.
5               But in your report on page 21 under
6 number 16, you reference a number of exhibits.
7        A.     Yes.
8        Q.     Okay.  And I think we mentioned
9 earlier that there are multiple numbers of
10 exhibits.
11        A.     Yes.
12        Q.     Do you happen to know -- Is there
13 any way you could identify where those exhibits
14 came from?
15        A.     So this is --
16        Q.     I don't think we need to worry
17 about ones beyond number 8 or 9 -- 8.
18        A.     So can you ask the question again?
19 What am I looking at on this piece of paper?
20        Q.     Number 16.  Number 16.
21        A.     Number 16.  Exhibits.  Ah.  Three,
22 four, five, seven, eight, 11.
23        Q.     Right.
24        A.     I, at one point I think, had
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1 everything -- Before I put it into sort of content
2 areas which helped me think about it, you know,
3 what was here, I believe I had those exhibits.
4 The question that I have that I don't know the
5 answer to is do these numbers refer to 1 to 37 on
6 the disk that you have.
7        Q.     So 1 to 137?
8        A.     Yeah.  The disk that is Exhibits 1
9 to 137.  Given that as we were going through this,
10 we found material that had, in one case, three
11 different exhibit numbers --
12        Q.     Right.
13        A.     I don't -- When I was going through
14 things, I was not -- I was looking at probably the
15 big number and not the little number.
16        Q.     Right.  Because your list goes to
17 103, I think.
18        A.     So my list is references.
19        Q.     Right.
20        A.     Right.  And again, some of these
21 references --
22        Q.     It says documents reviewed.
23        A.     -- I don't have with me, right.
24 You know, the books I didn't bring.
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1        Q.     Right.  And can you look at this
2 and figure out which are the books you didn't
3 bring, it wouldn't be on the disk?
4        A.     The only things on the disk are
5 exhibits, and what this is, is reference.  So
6 starting on number 31, number 31 is all my --
7 that's the -- Hang on.  That's all mine.  That's
8 my experience and my -- they're not --
9        Q.     You mean page 22, number --
10        A.     Page 22 number 31 to 103, those are
11 not -- and 103 is on page 30.
12        Q.     Right.  Those are not on the disk?
13        A.     These are not anything that is
14 specific to the Jeanette Wallis case.  Some of
15 these are specific to rail, but not to the
16 Jeanette Wallis case.
17        Q.     All right.  And so it's your
18 understanding that everything number 30 and
19 earlier on your list is on the disk?
20        A.     That is my understanding, that all
21 of this would be on the disk.  It is possible
22 that -- I did not make the disk, so it's possible
23 that something here isn't on the disk, but...
24               MR. JUNGBAUER:  Counsel, would it
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1        help if it's either perhaps with all the
2        documents she has here plus the disk of 1
3        to 1 --
4               MR. SHAKER:  If it's not on -- How
5        about if we just agree that if it's not on
6        the disk and it's not in the documents,
7        that we can get a copy of whatever it is.
8               MR. JUNGBAUER:  Yes.  Yes.  Other
9        than the publications.  If you want any of
10        those if you ask her, I don't think she's
11        going to buy books for you.
12               MR. SHAKER:  Right.
13        Q.     And if we go through -- I'm not in
14 a position today to say I want a copy of this
15 article or that article.
16        A.     Right.
17        Q.     But if there's a few articles we
18 want, I will just ask Mr. Jungbauer, and would you
19 agree to provide them?
20        A.     Yes, I can do that.
21        Q.     I'm not going to ask you to provide
22 a book.
23               All right.  Give me one minute and
24 I think I'm done.
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1               MR. SHAKER:  Thank you very much
2        for your time.  I'm done.
3
4                 CROSS-EXAMINATION
5
6 BY MR. JUNGBAUER:
7        Q.     I may ask just a couple of
8 questions to make sure we've got a clear record.
9               In addition to the last couple of
10 questions that counsel asked you about with regard
11 to your report as far as opinions, you've given a
12 number of opinions during this whole day that
13 we've been here.  Would you anticipate, if asked,
14 that you would give the same opinions at trial as
15 you have testified to here today in addition to
16 anything that's in writing?
17        A.     I believe that that is, in fact,
18 what I would -- I would do.  Just ask the
19 question.
20        Q.     Yes.  What I'm trying to say is in
21 addition to whatever --
22        A.     Yes.
23        Q.     -- you have in writing in your
24 report --
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1        A.     Yes.
2        Q.     -- you've given a number of
3 opinions today?
4        A.     Yes.
5        Q.     Would you also testify, if asked,
6 consistently to the best of your ability with the
7 opinions that you've given today?
8        A.     Yes, I would.
9               MR. JUNGBAUER:  I have no further
10        questions.
11
12                REDIRECT EXAMINATION
13
14 BY MR. SHAKER:
15        Q.     So I just have a follow up to that.
16               So in addition to what's in the
17 report, what other opinions do you believe you've
18 given today that you would be testifying to?
19        A.     Today was a long day where we
20 looked at some written words here, and then I was
21 asked to explain because you can't, you know,
22 write everything.  So I think I went deeper into
23 some of the items here, but I don't think it's
24 different from this.  I think it's deeper.  So
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1 that's what I believe I would testify to should
2 there be a trial and I was testifying, that this
3 is just a written report with, you know, maybe a
4 snapshot of items and if asked about any of them,
5 I can deepen that.
6        Q.     And that's what you testified to
7 today?
8        A.     I believe that that's what I did
9 today.
10               MR. SHAKER:  All right.  Thank you
11        very much.
12               MR. JUNGBAUER:  I have no further
13        questions.  You have the right to read and
14        sign your deposition.  If you want to
15        review it, we can arrange to have that
16        happen for you.
17               THE WITNESS:  I would like to do
18        that.
19               MR. JUNGBAUER:  Okay.
20               THE VIDEOGRAPHER:  The time is
21        3:51.  This concludes the deposition of
22        Nancy Lessin.  This is the end of tape
23        number four.  Off the record.
24
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1    (Whereupon the deposition was adjourned at
2                    3:52 p.m.)
3
4               MR. SHAKER:  I think -- We were
5        discussing the best way in which to handle
6        Ms. Lessin's exhibits.  She has two disks
7        and she has a number of files.  And we
8        have agreed, number one, that the -- all
9        the originals can be returned to Ms.
10        Lessin directly from the court reporter
11        once they are -- once the documents have
12        been handled for the deposition.  Number
13        two, I believe we have agreed -- maybe you
14        can confirm this, Mr. Jungbauer -- that we
15        will take a disk with all the exhibits as
16        opposed to having to have hard copy of the
17        exhibits and, of course, we need a disk of
18        each of the two disk exhibits.
19               MR. JUNGBAUER:  Yes.
20               MR. SHAKER:  And then the -- and
21        that we would agree for trial purposes, we
22        could use the exhibits on the disk for
23        trial rather than having the originals
24        that were used in the deposition.
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1               MR. JUNGBAUER:  That is agreed.
2        And sensible.
3
4        (Whereupon stipulations by counsel
5                  were concluded.)
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
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1           I, Amie D. Rumbo, Notary Public in and
2 for the Commonwealth of Massachusetts, do hereby
3 certify that NANCY LESSIN came before me on
4 Tuesday, September 17, 2013, the deponent herein,
5 who was duly sworn; the examination was reduced to
6 printing under my direction and control; and the
7 within transcript is a true record of the
8 testimony given at said deposition.
9        I FURTHER CERTIFY that I am neither
10 attorney or counsel for, nor related to or
11 employed by any of the parties to the action in
12 which this deposition is taken; and, further, that
13 I am not a relative or employee of any attorney or
14 counsel employed by the parties hereto, or
15 financially interested in the outcome of the
16 action.
17        IN WITNESS WHEREOF I have hereunto set my
18 hand this 1st day of October, 2013.
19
20
21                  ____________________________
22                  Amie D. Rumbo, Notary Public
23                  My Commission expires:
24                  11/01/2013
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