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I INTRODUCTION  

[1] Mugumu Fiston Fataki filed a complaint on December 6,2010 alleging that Khaira 

Enterprises Ltd. (“Khaira”), Khalid Mahmood Bajwa (“Bajwa”) and Hardilpreet Singh 

Sidhu (“Sunny”) (together “the Respondents”) discriminated against him during his 

employment as a tree planter/tree brusher on the basis of race, colour, ancestry and place 

of origin, contrary to s. 13 of the Human Rights Code. 

[2] On January 10, 2011, Maitre Balikama Moka filed a complaint alleging that the 

Respondents discriminated against him during his employment as a tree planter/tree 

brusher on the basis of race, colour, ancestry and place of origin, and sex contrary to s. 13 

of the Code. That complaint was accompanied by a representative complaint setting out 

that Mr. Balikama was also making the complaint on behalf of “all Black workers who 

work for Khaira” anytime between March and July 2010 who are not individually listed 

as Complainants and who have not specifically opted out of the group. 

[3] Subsequently, on February 15, 2011, Mr. Balikama re-filed his January 10, 2011 

complaint and representative complaint. 

[4] On December 14, 2011, Matima Robert Migabo filed a similar complaint which 

was ultimately subsumed in the complaint filed by Mr. Balikama. 

[5] Mr. Fataki’s complaint was joined to the Balikama complaint on or about July 2, 

2012.  

[6] By the conclusion of the hearing, those represented in the Complaint numbered 55 

workers, their names are: 

 1. Amani Bahati 30. Busime Kashongo 

 2. Moka Balikama 31. Raphael Mboma Kizunga 

 3. Christine Barker 32. Dieudonnè Kwizera 

 4.  Patrick Beya 33. Mundele Lukoki 

 5.  Boss Bibentyo 34. Tomfaya Madjoulita 

 6. Shaku Blaise Bitajabuka  35. Malekani Malekesa 
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 7.  Gerare Mugisa Biyarruwanga 36. Matima Robert Migabo 

 8.  Barnaba Bizimana 37. Jackson Minani  

 9.  Eric Bukera 38. Joseph Mukunano 

 10.  Hawalaye Camara 39. Ngouabi Joshua Mulimbwa 

 11.  Arnold Chirumbwana 40. Steven Kagamba Munga 

 12. Innocent Balola Cimanuka 41. Ferdinand Munyangdga 

 13. Kasibe Jean Chuma 42. Jean-Claude Nabulizi 

 14. Mugumu Fiston Fataki 43. Ramazani Nabulizi 

 15. Muhammed Gaberay  44. Emmanuel Ndikumagenge 

 16. Kabi Gabriel 45. Emmanuel Nduwayezu 

 17. Jeanne D’Arc Gatwaza 46. Winfred Nitanga 

 18. Jean Claude Habimana 47. Gerard Niyomahoro 

 19. Hassan Ibrahim 48. Jose Edward Niyungeko 

 20. Didier Iyandja 49. Guillaume Heretier Ngerageze 

 21. Rajabo Juma 50. Emmanuel Nizigymana 

 22. Pierro Kabongo 51. Mr. Nsekerabanyanka Nsekerabanyanka 

 23. Kalliste Ponyo Tumba  52. Beatrice Nyirabasuku 

 24. Gilbert Bahiga-Kamunyang 53. Didase Nzigamako 

 25. Issa Kasigwa (aka Issa Issa) 54. Ernest Sabiyuma 

 26. DeDieu Kibasi 55. Sebinyanja Jean Paul Wamwanga 

 27. Alain Kibasomba  

 28. Heritier Benjamin Kangombe  

 29. Mabira Karerama  
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[7] Although, technically the Complainant is Mr. Balikama on behalf of those listed 

above, I will refer to them jointly as the “Complainants”. 

[8] The allegations of discrimination in the original Complaint include “deplorable” 

living conditions, inappropriate, inadequate and scant food, slave-like working 

conditions, consistent exposure to racial taunting and harassment, violent behaviour (in 

particular by Sunny), inadequate or no payment of wages, and sexual harassment of the 

Complainant, Christine Barker, by Sunny. 

[9] The Respondents denied each of the alleged discriminatory activities.  

II ISSUES 

[10] The Complainants called as witnesses Moka Balikama, James Sinclair, Pasteur 

Nsekerabanyanka, Christopher Law, Christine Barker, Amani Bahati, Dr. Wanda 

Bernard, Alex McLean, Hawalaye Camara, Sebinyanja Jean Paul Wamwanga, Kalliste 

Kahamba (also listed as “Kalliste Ponyo Tumba”), Steven Munga and John Betts. 

[11] The Respondents called as witnesses Mark Jansen, Peter Muya, Nakatar Singh 

Samra (referred to throughout as Babuji), John Nitunga, Sunny, Bajwa and Jackson 

Minani.  

[12] There was significant disagreement between the evidence of the Complainants 

and that of the Respondents, between some of the Complainants and other Complainants, 

and between the Respondent Bajwa and the Respondent Sunny throughout the hearing.  

[13] I concluded that most, if not all, of the witnesses who had been employees of 

Khaira or were associated with Khaira, at some point exaggerated their evidence in order 

to assist their position in the complaint process. Some of the witnesses did so to the point 

where their evidence could not be relied upon in any respect. 

[14] As a result, it has not been possible to accept in its entirety the evidence of any 

witness in this proceeding with the possible exception of those who were completely 

independent such as Mr. Sinclair, Mr. Law, Mr. McLean and Mr. Betts. 
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[15] It is fair to say that most of the evidence advanced in this proceeding has been met 

by some other witness with either a different version or a complete refutation. Credibility 

has been a serious issue in this proceeding. 

[16] In determining what evidence to accept, I have applied the factors set out by the 

British Columbia Court of Appeal in Faryna v. Chorny, [1952] 2 D.L.R. 354 (B.C.C.A.) 

at p. 357, as fleshed out more recently by Van Hartevelt v. Grewal, [2012] B.C.S.C. 658, 

paras. 30-35, and Bradshaw v. Stenner, [2010] B.C.S.C. 1398, paras. 185-187. 

[17] The list of factors which may be considered in assessing credibility is extensive. 

From that list, the factors which were of assistance to me were: 

a. ability and opportunity to observe events; 

b. powers of recollection; 

c. appearance and manner while testifying; 

d. probability of testimony; 

e. whether the testimony harmonizes with independent evidence; 

f. whether a witness has a motive to lie; 

g. how the evidence fits into the general picture revealed on a consideration of 

the whole of the case; and 

h. whether evidence was in “harmony with the preponderance of the 

probabilities which are practical an informed person would readily recognize 

as reasonable in that place and in those conditions”: Faryna v. Chorny. 

III THE COMPLAINT 

[18] In their opening, the Complainants stated that the “primary allegations” include 

that the Complainants were: 

a. Subjected to extreme racial harassment including verbal abuse, mockery, 

harassment, violence and behaviour, attitudes and comments consistent with 

historical practices of slavery and anti-black racial segregation and anti-

miscegenation; 
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b. Provided undercooked and/or expired food; 

c. Expected to work on the block with few breaks or days off; 

d. Not adequately paid for much of the work that they performed; 

e. Required to work on more difficult terrain than other Khaira workers who 

were not black; 

f. Effectively prisoners on Khaira’s campsites and worksites because they were 

not financially capable of departing; 

g. Required to sleep and live in substandard and overcrowded accommodations, 

including on dirty, smelly mattresses, in containers with little or no 

ventilation and using heaters that were a fire hazard; 

h. Required to drink untreated water from streams and rivers; and  

i. Not provided adequate shower, laundry and toilet facilities. 

[19] The Complainants say that that list of allegations is not meant to be exhaustive. 

IV ISSUE ESTOPPEL 

[20] A substantial group of the Complainants were part of the claims filed with the 

Employment Standards Branch of the Ministry of Labour (the “ESB”) pursuant to the 

Employment Standards Act (the “Act”) claiming wages and interest. The wage claim 

included a claim for overtime, statutory holiday pay, annual vacation pay, compensation 

for length of service, compensation for unauthorized deductions respecting work in the 

employ of Khaira in the period March 2010 to July 2010, the same period which is the 

subject of the Complaint. 

[21] A decision emanated from the ESB on February 4, 2011 ordering Khaira to pay 

$236,800.52 pursuant to that claim plus accrued interest. In addition, the ESB ordered 

Khaira to pay the sum of $3,500.00 by way of administrative penalties related to 

contraventions of the Act. 

[22] On March 8, 2011, the ESB issued a determination that Sunny was an officer and 

director of Khaira at the time that wages payable under the February 4, 2011 



6 
 

determination were earned. The Director of Employment Standards (the “Director”) 

thereby ordered Sunny to personally pay $217,698.19 to the claimants. 

[23] On March 14, 2011, the claimants appealed the February 4, 2011 determination of 

the Director on the ground that the Director had miscalculated the wages of certain of the 

employees. As a result of that process, the Employments Standard Tribunal (“EST”) 

eventually issued a decision on August 22, 2011 which varied the February 4, 2011 

determination increasing the wages payable to employees to $241,704.77 and the total 

amount payable to the claimants to $245,204.77.  

[24] On January 31, 2012, Khaira filed a petition for judicial review in the BC 

Supreme Court in relation to various ESB and EST determinations (the “Petition”). The 

Petition named as Respondents the Director and the individual employees. Khaira was 

advised that it needed to amend the Petition to include as a party the EST, serve the 

revised Petition on the EST as well as on the Attorney General of British Columbia. A 

revised Petition with appropriate amendments has not been served on counsel for the 

Director or the BCPIAC, solicitors for the Complainants.  

[25] On June 8, 2012, the ESB issued a determination regarding the late-filed claims of 

five claimants which ordered Khaira to pay a further $18,898.53 in wages and $500.00 in 

administrative penalties. The ESB issued a determination on November 7, 2012 which 

found that Sunny was an officer and director of Khaira at the time the wages payable 

under the June 8, 2012 determination were earned. As a result, Sunny was ordered to 

personally pay $18,597.88 to those five individuals. 

[26] On October 30 and November 30, 2011, the ESB distributed a total of 

$127,102.04 to many of the claimants.  

[27] In letters dated January 23, 2013, the ESB notified the Complainants that it was 

closing its files for the reasons that Khaira was out of business, that neither Khaira nor its 

directors had any known assets and that it was very unlikely that the outstanding balance 

would be collected. 

[28] No further funds had been distributed to the former employees of Khaira since 

November 30, 2011.  
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[29] The Complainants have taken the position that an issue estoppel applies with 

respect to the findings of the ESB and EST and that the Tribunal should not disturb those 

findings. 

The Law 

[30] The Supreme Court of Canada determined in Danyluk v. Ainsworth Technologies 

Inc., [2001] S.C.R. 460, paras. 54 to 60 that three elements must be present before an 

issue estoppel can be applied. Those elements are: 

a. The previous decision maker in substance decided the same question; 

b. The previous judicial decision was a final decision; and 

c. The parties to the previous judicial decision are the same as the parties in the 

current decision. (paras. 54 through 60). 

[31] In order to determine wage loss in the matter before me, it would be necessary to 

weigh the evidence respecting travel time from Khaira’s rousting points to the blocks 

they were working on, the wage rates to be applied (or in the case of tree planting, the 

piece work rate to be applied), whether or not the Complainants received breaks, whether 

or not those breaks (if received) met the requirements of the Act, make determinations 

between the evidence of the Complainants as to how long they spent on the blocks and 

the evidence of the Respondents respecting same, make determinations with respect to 

which days work took place (including whether or not the Complainants received any 

days off and, if so, which days those were) and what overtime and vacation pay were 

incurred. All of those determinations have been made by the ESB and confirmed by the 

EST. 

[32] I am satisfied therefore that the proceedings before the ESB and EST decided 

many of the questions that I have been invited to determine. 

[33] Section 112 of the Act provides that a person served with a determination by the 

Director may appeal that determination to the EST on certain grounds. Section 115 of the 

Act provides that the EST may, by order, confirm, vary or cancel the determination under 

appeal or refer the matter back to the Director. 
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[34] Significantly, s. 110 of the Act reads: 

1. The tribunal has exclusive jurisdiction to inquire into, hear and determine all 

those matters and questions of fact, law and discretion arising or required to 

be determined in an appeal or reconsideration under Parts 12 and 13 and to 

make any order permitted to be made. 

2. A decision or order of the tribunal on a matter in respect of which the tribunal 

has exclusive jurisdiction is final and conclusive and is not open to question 

or review in any court. 

[35] It is apparent that in order to decide the Human Rights complaint and the 

ESB/EST complaint the tribunal and the ESB/EST need to make the same factual 

determinations. 

[36] In Stewart v. Tarpline Products Inc. (2002) 16 C.C.E.L. (3rd) 271, the Supreme 

Court of British Columbia stated: 

The parties are agreed here that the “same issue” requirement is satisfied. 
In the appellant’s wrongful dismissal action she is claiming $300,000 in 
unpaid commissions. This puts in issue the same entitlement as was 
refused her in the ESA proceeding. One or more of the factual or legal 
issues essential to this entitlement were necessarily determined against her 
in the earlier ESA proceeding. If issue estoppel applies, it prevents her 
from asserting that these adverse findings ought now to be found in her 
favour. 

[37] I interpret this to confirm that issue estoppel applies to factual determinations as 

well as legal determinations. The Tribunal confirmed that in Boehler v. Canfor (No. 3), 

2011 BCHRT 73 in which the Tribunal applied issue estoppel respecting a previous 

factual determination by the Workers Compensation Appeals Tribunal. 

[38] In C.S.W.U. v. SELI Canada and others, 2007 BCHRT 404, paras. 46 to 48, the 

Tribunal said: 

In the present case, fairness to the parties and the public interest in the 
finality of proceedings both suggest that the doctrine of issue estoppel 
should be applied. Further, the panel notes that the Union, which was 
represented by experienced counsel, had a full and fair opportunity to 
present its case before the Board. At the time it did so, it had already filed 
its human rights complaint. Despite having filed its complaint with the 
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Tribunal, the Union made the informed choice to pursue its human rights 
allegations before the Board. This is not a case where a self-represented or 
unsophisticated party may have done a poor job of pursuing its interests in 
the previous proceeding, without a full appreciation of the possible 
consequences of failure. In this regard, it is important to note that the 
question of the proper forum for the Union’s human rights issues was 
raised and argued before the Board: para. 95. 

Another important consideration is the fact that the Union had an 
opportunity to apply for reconsideration of the Board’s decision, which it 
took advantage of: SELI Canada Inc. and SLCP-SELI Joint Venture - and 
- Construction and Specialized Workers’ Union Local 1611, BCLRB No. 
B173/2007. That application for reconsideration was unsuccessful and the 
panel understands that the Union has now filed a petition for judicial 
review of the Board’s decisions. 

The avenues of reconsideration by the Board and a petition for judicial 
review are the appropriate means for the Union to continue to pursue its 
claim that there was discrimination as between the Canadian and Latin 
American workers. It would be unfair to the Employer, which defended 
itself against that claim before the Board, to force it to defend itself against 
that same claim before the Tribunal. It would also be contrary to the public 
interest in the finality of proceedings to allow the Union to re-litigate that 
issue regardless of whether the Tribunal might have reached a different 
result or applied different reasoning. The Union chose the forum in which 
to pursue that claim, and having done so, it must live with the 
consequences. 

[39] SELI can be distinguished from the case before me in that Khaira and its directors 

do not appear to have been represented in the matter before the ESB and the EST. 

[40] Further, they did not choose the forum since they were required to defend a claim 

by the Complainants made to the ESB. Nevertheless, they had the opportunity to be 

represented before the ESB. It must have been patently clear to them that they faced a 

significant liability issue given the claim made by the Complainants. Further, these three 

Respondents were not represented by counsel in the hearing before the Tribunal either. It 

does appear that they are represented on the judicial review Petition filed with the 

Supreme Court of British Columbia on January 31, 2012.  

[41] I am satisfied that the same factual questions which must be decided by the 

Tribunal in order to determine the issues before me relating to wage loss claims have 

previously been decided by the Director and confirmed by the EST. 
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[42] Accordingly, I am satisfied that the decision of the EST was a final decision as 

contemplated in Danyluk. 

[43] The third precondition to applying issue estoppel is clearly met in this case. Most 

of the Complainants in the case before me were claimants in the Employment Standards 

proceeding with the exception of eight black workers who had worked for Khaira in 2010 

whose names were not disclosed to the ESB and whose names were only determined 

during the course of the proceeding before me. 

Exercise of Discretion 

[44] Issue estoppel is an equitable remedy which means that I have the discretion to 

decline to apply it. 

[45] Danyluk set out seven considerations which are appropriate for a court or tribunal 

to consider in determining whether to exercise a discretion not to apply the doctrine of 

issue estoppel. Those considerations are: 

a. The wording of the statute from which the power to issue the administrative 

order derives; 

b. The purpose of the legislation; 

c. The availability of an appeal; 

d. The safeguards available to the parties and the administrative procedure; 

e. The expertise of the administrative decision maker; 

f. The circumstances given rise to the prior administrative proceeding; and 

g. The potential injustice. 

[46] I will deal with the first and second considerations by saying that the Act lists as 

one of its purposes “ensure that employees in British Columbia receive at least basic 

standards of compensation and conditions of employment”. The Tribunal would need to 

make determinations on precisely the same factual issues as the Director made in order to 

arrive at its factual determinations on the wage loss issues.  

[47] No oral hearing was held before the Director or the EST, however, the EST stated:  
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 Khaira seeks an oral hearing on this appeal. The tribunal has a discretion 
whether to hold an oral hearing on an appeal, whether or not there is a 
request for an oral hearing… It would be rare in an appeal such as this one, 
which is substantially grounded in how the director dealt with the evidence 
in making findings and drawing conclusions of fact, that the tribunal 
would conduct an oral hearing. If Khaira is able to show a reviewable error 
in the factual findings of the director, the appropriate response would be to 
refer the matter back to re-examine those areas in which the error was 
made. The alleged errors of law and applying provisions of the Act do not 
require additional evidence. Accordingly, in this case, the tribunal has 
decided an oral hearing is not necessary and this appeal can be decided on 
the submissions and the material submitted by all of the parties including 
the s. 112(5) Record filed by the director. 

[48] As stated previously, there is a recourse to judicial review which has been 

exercised by the Respondents. One of the grounds of judicial review is “the Director, 

without relying on the evidence provided, made a determination in March 2011, asking 

the plaintiff to pay penalties”. Another ground is “the plaintiff had made a specific 

request for oral hearing but the Tribunal ignored such request and made a determination 

endorsing the decision taken by the Director”. It is clear that the safeguards available to 

the Respondents are a focus of the judicial review application. 

[49] The Director is a competent adjudicator of the issues entrusted to it by the 

legislature. The Director has considerable experience in making the sort of factual 

determinations made on the complaint made before him against the Respondents. On the 

basis of the observations set out above, I am satisfied that the first five considerations 

favour exercise of the discretion. 

[50] I am further of the view that the application of issue estoppel would not work an 

injustice. The ESA hearing dealt with precisely the same factual issues as the Tribunal 

would be compelled to address. The judicial review puts in issue that the fact that a full 

oral hearing with opportunity to cross-examine was not made available to the 

Respondents. Accordingly, no injustice is apparent as a result of the Director’s 

determination on the factual issues he ruled on. If the EST erred in not granting the 

Respondents an oral hearing that can be addressed through the judicial review procedure. 

Conversely, the administration of justice could be placed in significant disrepute if the 
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Tribunal were to re-hear the same factual issues as were determined before the Director 

and arrive at a different conclusion. 

[51] I am also cognizant of the Supreme Court of Canada decision in British Columbia 

(Workers’ Compensation Board) v. Figliola, 2011 SCC 52. In that case, the court made it 

clear that, while considerations related to discretion remain important in determining the 

ultimate outcome of duplicative proceedings, the adjudicator in such circumstances must 

give adequate consideration to the finality of proceedings: Krsmanovic v. Snowflake 

Trading, 2012 BCHRT 113, para. 56. 

[52] I consider the determination of the Director, as confirmed by the EST, to be 

binding on the parties and will not engage in an analysis of the facts already determined 

by the ESB except as they may relate to credibility issues between individual witnesses. 

V EVIDENCE 

[53] In order to determine whether discrimination has taken place on the basis of race, 

colour, ancestry, place of origin and sex, it is necessary to determine the facts in respect 

of the various allegations, particularly because the Respondents and the Complainants 

disagree on the facts regarding most of those allegations, and then to determine whether 

those facts can support discrimination regarding each allegation. The Complainants have 

relied heavily on alleged failures of the Respondents to comply with the Act, the 

Silviculture Camp Standards and Workers Compensation Occupational Health and Safety 

Regulations to support their allegations. It is axiomatic that breaches of the aforesaid 

standards do not automatically establish discrimination. 

[54] As stated above, the evidence in this case is not uniform but evidence from most 

of the witnesses covers the same ground and setting it out in full would result in a 

lengthy, tedious and difficult-to-follow chronicle which would not enhance this decision. 

I will, therefore, set out the general evidence of the witnesses for the parties respecting 

each allegation of discrimination, and then make findings with respect to the facts which I 

accept in respect of those allegations. I then propose to set out the evidence of Dr. 

Bernard, an expert in black racism, and to draw conclusions as to whether the facts in this 

case establish discrimination on the basis of race, colour or place of origin. I will also 
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determine whether the facts establish discrimination against Ms. Barker on the basis of 

sex. 

[55] Due to the sheer volume of evidence in this case, I refrain from setting out the 

evidence except for that which I considered important to the decisions I have arrived at. 

1. Food Quality 

[56] There were differences in the evidence received from individual Complainants 

respecting the quality, detail and level of preparation of the food. 

[57] Mr. Balikama (who worked in Revelstoke and Golden only) stood alone in 

suggesting that breakfast consisted of only two apples, tea and two slices of bread. He 

also suggested that the apples had passed their expiry date and were rotting. Mr. 

Balikama suggested that there was not always enough food and specifically testified that 

the Africans were deprived of lunch while Asians brought lunch to the blocks that they 

worked on. 

[58] Mr. Balikama further testified that dinner consisted of chicken every night (further 

refining that to suggest that only one chicken leg was available per individual African 

worker) and that it was supplemented in Revelstoke and Golden by fu fu (an African 

dish). He testified that, on the other hand, Asians ate fish, beef and chicken and received 

varied food. 

[59] Pasteur Nsekerabanyanka, who appeared to be a relatively straight forward 

witness, although aspects of his evidence were questionable, testified along with 

Christine Barker that all workers packed their lunch from breakfast ingredients and 

leftover dinner ingredients. Mr. Nsekerabanyanka testified that the Africans received rice, 

chicken, ground beef, salami, eggs, lettuce, peppers, mayonnaise, peanut butter, jam, and, 

once they got to Revelstoke and Golden, barbecued chicken at times. Mr. 

Nsekerabanyanka testified that the food was the same in 2009 as in 2010 in the camps in 

Golden.  

[60] Christine Barker agreed with Mr. Balikama that there was not always enough food 

but confirmed that the Africans received eggs on some occasions.  
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[61] Both Ms. Barker and Mr. Nsekerabanyanka testified that there was always an 

opportunity to have lunch. Mr. Nsekerabanyanka elaborated on that and said that usually 

lunch was consumed when the workers returned to the road where they could collect their 

food from the trucks they arrived in. 

[62] Mr. Wamwanga (who only worked in Texada and Powell River) testified that 

breakfast was comprised of bread, mayonnaise, tea, spreads (peanut butter or jam), 

sausage, and often eggs. He was critical of the food indicating that sometimes the chicken 

was undercooked, sometimes the bread was stale and sometimes they were served three-

day-old leftovers. I note that he was the only witness that suggested that.  

[63] He did say, and it was a consistent theme amongst the Complainants with some 

deviations, that the evening meal generally was comprised of chicken and rice and that 

the South Asian workers got more choice including chapattis, which is an Indian 

flatbread. 

[64] Mr. Steven Munga (who worked at all of the sites) testified that, at Texada, the 

breakfast was the same every day being comprised of bread, mayonnaise, greens, cold 

cuts and salami. Dinner was rice and a chicken leg on occasion in Revelstoke. He 

remembered an occasion in Revelstoke when the refrigerator broke down, the chicken in 

the refrigerator was spoiled and had to be thrown out. He also remembered that, in 

Revelstoke, the Africans received pastas, chickpeas, and kidney beans now and then. 

They also received fu fu in Revelstoke.  

[65] Also giving evidence with respect to meals, this time on behalf of the 

Respondents, was Mark Jansen. He testified that, in Texada, breakfast was comprised of 

eggs, fruit, spreads with bread (peanut butter), sometimes cooked beans, tea, bologna and 

leftovers. 

[66] Mr. Jansen also testified that lunch was comprised of food left over from breakfast 

and the previous evening’s dinner which each individual would pack for themselves and 

that dinner was mostly chicken but sometimes comprised of beef and fish. The meat 

would be supplemented with rice. Mr. Jansen testified that the South Asians received 

different food but that it was available to everybody and if he wanted it, he could take it 
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from the pots it was laid out in. He testified that the same food was available for 

everybody. 

[67] Both Sunny and Bajwa had a view of the food that was available that coincided 

more directly with that of Mr. Jansen than with the Complainant witnesses. They testified 

that there was a fair variety of food, including different meats and vegetables. They 

testified that lunch was made up by each worker from the food at the breakfast table, 

including leftovers from the evening before. Sunny testified, with respect to the spoiled 

chicken incident, saying that the incident occurred in Revelstoke, that in Revelstoke they 

were living in a recreational vehicle campsite and that their refrigerator was plugged into 

an electrical outlet and functioning but that there was a problem on one occasion that 

resulted in one of the freezers malfunctioning, the bottom layer of contents had begun 

thawing and there was a strong unpleasant smell emanating from the freezer. All of the 

chicken in the freezer both thawing and still frozen was dumped. Apparently, an air 

circulator in the freezer had ceased to function and, as a result, the freezer was not used 

again. 

[68] With respect to when the freezer was turned on, Sunny testified that in the 

morning the cook woke up, required light so the generator was turned on, the fridge 

would therefore be functioning until approximately 7 a.m. The fridge would be operated 

again in the period from return to the camp until late in the evening. He testified that the 

food never went bad and that they operated the same way in Golden. 

[69] In response to the suggestion that once the chicken was thrown out in Revelstoke, 

it was necessary to ration food, Sunny testified that rationing was not necessary. He said 

there was more than one freezer, that they had gone through most of the meat in the 

malfunctioning freezer and still had quite a bit of meat left. He said towards the end of 

the time in Golden, they were running short and considering how to replace it, but 

rationing was never required. 

[70] Sunny described the food as bread, mayonnaise, jam, lettuce, occasionally 

tomatoes, and two kinds of salamis (beef and turkey). He said that the South Asians were 

mostly Hindus and Sikhs and therefore predominantly vegetarian although not all of 

them. They worshipped the cow as sacred and therefore eating beef for many of them was 
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not acceptable (although he’s not saying that they would not eat beef). Some of the crew 

were also Muslim and preferred not to eat pork. As a result, turkey was made available. 

He testified that eggs were served pretty much every other day. A big pot of tea was 

made. 

[71] Sunny testified that there was a morning rush to the kitchen because they had to 

leave early but the workers all had full access to take what they wanted. 

[72] For dinner, Sunny testified that they had chicken, rice, ground beef, dried beef 

chops, soups, dahl (lentils), subjee (vegetables), red beans and black beans. In 2009, 

chicken was served every other day, and the others were served on a rotational basis. 

There was some sort of meat available every day. 

[73] He testified that dinner was re-heated and left out in the morning so people could 

take it for lunch.  

[74] He further testified that the food being consumed in Texada was the same as he 

described being consumed in 2009. 

[75] Sunny testified that he knew how to safely prepare and store food based on his 

experience as a chef prior to coming to Canada. 

[76] Sunny testified that the cook woke up and began preparation for breakfast two 

hours before breakfast. He testified as to why that was and denied Ms. Barker’s testimony 

that only apples and peanut butter were available for breakfast. He confirmed that the 

cook prepared a variety of food for South Asians. In response to questions about the 

Indian foods being too spicy for Africans, Sunny testified that the Africans used a lot of 

hot sauce. Khaira realized in Kamloops it’s not the hot sauce or the chili that were the 

problem, the African workers just didn’t like the amount of spices being used, saying that 

it affected their metabolism. 

[77] Bajwa introduced invoices establishing purchases of chicken legs, mashed 

potatoes, ground chicken, rice, 400 pounds of beef, 100 pounds of beef stew, 340 pounds 

of extra ground beef, many cases of tomato paste, 115 of frozen peas, 110 pounds of 

chickpeas, many different kinds of beans and lentils but no indication of purchase of 

eggs. 
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[78] With respect to meals, Jackson Minani testified that breakfast was made up of 

white and brown bread, eggs, apples, bananas, tea, jam, peanut butter and salami. Lunch 

was made up of sandwiches from leftovers from dinner and breakfast. Dinner was 

chicken, fu fu, rice, mixed vegetables with some beef. He testified that the meal was the 

same for African and Indian workers, which does not accord with the majority of the 

evidence. 

[79] Mr. Nakatar Singh Samra (“Babuji”) testified that, in the time he worked in 

Kamloops, Revelstoke and Golden, breakfast was comprised of bread, jam, eggs and 

salad. He also suggested sometimes pancakes were served. He is the only person who 

suggested that. He suggested for lunch he received chapatti, meat, curry, vegetables, rice 

and salami and that for dinner he received rice, meat, chapatti and vegetables. 

[80] During the course of his evidence, Mr. Jansen testified that he suffered from a 

disability which affected his memory. It is also clear that his evidence respecting certain 

events differed from those of other witnesses. He had a very clear allegiance to the 

Respondents. Similarly, Babuji worked quite regularly with the Respondents in previous 

years, and his evidence revealed some confusion with respect to who worked with him in 

2010 as opposed to in previous years. There was also some indication from both Sunny 

and Bajwa that they took issue with some of Babuji’s recollection. In the circumstances, I 

find that the evidence of Mr. Jansen and Babuji with respect to this issue is unreliable, 

particularly because their evidence in each case suggests foods were available which no 

other witness with the exception of the Respondents confirmed. 

[81] Bajwa identified 13 pages of buffet receipts which do establish that he paid for 

significant buffet meals. The receipts are not dated but he says they are for buffet meals 

between the Powell River and Kamloops projects and between the Kamloops and 

Revelstoke projects. 

[82] Bajwa testified that Moneer was the cook in Golden. Moneer prepared a large 

bucket of vegetable-based food every day because South Asians do not eat meat. Chicken 

would be added to that pot and then some of the contents of the pot would be removed 

and separated into another pot to which big chilies would be added and there was small 



18 
 

quantity of food which was extra spiced. According to Bajwa, there was enough food in 

the big pot for all of the workers. 

Factual Determinations 

[83] My findings are as follows: 

[84] There was adequate food for breakfast, lunch and dinner although that food may 

not have been particularly appetizing nor was it varied. I find that Mr. Balikama’s 

evidence was unreliable and tailored to assist the Complainants’ case. In particular, I 

reject his suggestion that the African workers were given no opportunity for lunch and 

did not receive breaks while working on the block. 

[85] I find that there was a distinction between the food prepared for South Asian 

workers and the food prepared for African workers. On the basis of the evidence before 

me in this hearing, I find that that difference was attributable to the efforts of the 

Respondents to provide the South Asians with food which would appeal to them and to 

provide the Africans with more generic food due to the perception that they would not 

enjoy the food that was prepared for the South Asians. I find that there was no particular 

attempt to provide food for Caucasian workers distinct in quality from that provided to 

the African workers. With the exception of the evidence of spoiled chicken arising from 

the episode in Revelstoke, I reject the evidence that food provided to the African workers 

was not properly prepared. To the extent that there was evidence of that, I find that it was 

exaggeration designed to assist the Complainants’ case. I find this because in the case of 

Mr. Wamwanga and Mr. Balikama, the individuals who testified that the food was not 

well prepared, their evidence generally was unreliable. Mr. Nsekerabanyanka, on the 

other hand, gave evidence that was generally reliable and made no mention that the food 

was not properly prepared or that the portions were inadequate. Indeed, he attended 

working for Khaira in previous years and the fact that he has returned to work in 2010 

suggests that there was no serious issue with the quality or quantity of the food. 
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2 Quality of Accommodation 

[86] All witnesses are in agreement that the Complainants resided in a recreational 

vehicle park on Texada Island (with a few African workers living in a motel room), a 

recreational vehicle park in Powell River, a motel in Kamloops, a recreational vehicle 

park in Revelstoke and in a recreational campsite (for which there was no license for 

commercial use) in the area surrounding Golden. 

[87] When not staying in a motel, the evidence is consistent that the workers resided in 

a medium-sized black trailer, a large white trailer, some tents, and one or two resided in 

an ambulance which was on site. 

[88] The Complainants characterize the black and white trailer as “containers”. The 

purpose of that designation appears to be to differentiate them from trailers that were 

designed to accommodate persons. 

[89] Mr. Balikama described the “containers”. He says that the black container slept 

ten, had no windows and only one door. Neither of the containers had built-in toilets. 

Despite the fact that Mr. Balikama only worked in June and July, he described the inside 

of the containers as cold. He describes the mattresses as in bad condition, smelly and 

contained bed bugs (he is the only individual who spoke of bed bugs). 

[90] Mr. Nsekerabanyanka described the “containers” as one black container with one 

door and one white container with two doors. He described the individuals sleeping in the 

containers as sleeping two per mattress. He indicated that there was no ventilation and 

that some of the mattresses stank as a result of previously becoming damp. He described 

that there was no closing door in one of the containers and that the entrance to that 

container was covered with a sheet.  

[91] Mr. Kahamba testified that, in Kamloops, he was told that Bajwa instructed the 

motel owner not to change the sheets of the African workers and not to clean their rooms. 

This was echoed by Mr. Wamwanga. 

[92] Mr. Nsekerabanyanka, on the other hand, gave evidence that, in Kamloops, he 

received clean sheets from the motel if he took his existing sheets to housekeeping. 

Sonny and Bajwa both testified that, although there was an issue with sheets, it was 
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prompted by the manager’s concerns about workers leaving their personal items on the 

bedding when not in their rooms and that it was resolved by the motel agreeing to change 

the bedding and clean regularly. I accept that there was an issue respecting fresh bedding 

but that, through the efforts of Khaira, the issue was resolved promptly. I find that it did 

not arise through instructions from Khaira. 

[93] Mr. Nsekerabanyanka also gave evidence that Khaira placed seven workers in a 

room in Surrey between the Texada/Powell River contracts and the commencement of the 

Kamloops contract. I note that he was the only witness who gave that evidence, although 

Mr. Wamwanga, Mr. Munga and Mr. Kahamba were all working on both the 

Texada/Powell River and the Kamloops projects. 

[94] Ms. Barker testified that some of the mattresses in the containers had a strong 

odor of gasoline. She, however, who also worked only in Kamloops, Revelstoke and 

Golden, testified that the trailers had plug-in heaters, which appears to belie Mr. 

Balikama’s assertion that the containers were cold. 

[95] Mr. Camara testified that, in Revelstoke, five of the Africans, including Mr. 

Bibentyo and Mr. Nsekerabanyanka, slept in a motel. He also testified that Bajwa 

promised that Mr. Camara would only have to sleep in motel rooms when discussing 

working conditions prior to commencing employment and, specifically, that no camping 

would be involved. I consider this highly improbable given the location of the blocks that 

would have to be worked in the Golden area and the amount of time that all parties 

concede would be required to travel to and from those blocks from the town of Golden. 

[96] Mr. Camara testified that, in Revelstoke and Golden, he slept in one of the 

containers and that seven or eight, including him, were sleeping in that container. He 

further testified that “Mike” (who was later established to be Mark Jansen) slept in that 

container until one of the South Asian workers, who was sleeping in the ambulance, 

passed away, at which time Mark moved into that ambulance. 

[97] Mr. Wamwanga testified that seven or eight Africans slept in the white container. 

Mr. Munga testified that ten slept on three mattresses in the white container. Mr. 

Kahamba testified that 15 people slept in the white container. He also testified that, in 

various locations, the containers were cold. He testified that there were no windows in the 
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container he slept in and that some of the mattresses were damp from exposure to water. 

He testified that, in Powell River, after three days in camp when he was cold, he went to a 

motel which he and others paid for themselves. He said that, at first, Bajwa declined to 

provide them with transportation, however when they threatened to leave, Bajwa offered 

to pick them up on the way to the block each day. 

[98] Mark Jansen testified that, in Texada, he slept in a tent with some South Asian 

workers. In Kamloops, he testified that all of the workers slept in motel rooms (this was 

confirmed by all of the witnesses). He testified that the South Asians occupied larger 

rooms in which four individuals slept and that the Africans occupied smaller rooms 

where two to three workers slept. The suggestion was that the number of workers was 

appropriate for each room. 

[99] Mr. Jansen confirmed that, in Revelstoke, he stayed in a container with both 

Africans and South Asians. He testified that he moved into the ambulance when one of 

the South Asians passed away. 

[100] Sunny testified that, for the most part, he slept in the black trailer and sometimes 

in the front seat of the truck in 2009. When he slept in the black trailer, he slept with 

Africans as well as South Asians.  

[101] He testified that John Nitunga also slept in the black trailer for some of that 

period. 

[102] Sunny testified that, within the first few days in Texada, some people left because 

they found it cold. 

[103] Sunny acknowledged that Mr. Law pointed out to Khaira some deficiencies 

respecting camp standards. He said Khaira tried to change some of that when they went 

to Powell River. There, they stayed at Granite Rock Campground where there were two 

washrooms by the office and washrooms where the RV sites were located. Five or six 

washrooms in total. He suggested that the furthest would be a four or five-minute walk 

which he equated to just over one city block. There was hot and cold running water, 

toilets and showers. Once again, the food was the same as he described in 2009. 
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[104] In Powell River, Sunny suggested that some of the African workers were staying 

in motels. Bajwa paid for their accommodation. 

[105] Sunny testified that the recreational trailer that he and Bajwa and some of the 

other South Asians slept in in 2010 was a 1978 trailer in which none of the facilities 

worked and for which they had paid $400.00 to $500.00. He felt that they needed 

something that could function a little bit like an office so he encouraged Bajwa to 

purchase the trailer. In the trailer were Bajwa, Babuji, Muniere, Sunny and a couple of 

other South Asians. All of them slept on the bed area except Sunny, who slept in the shelf 

designed for storage across the front of the trailer, which was slightly wider than his 

laptop as he put it. Sunny is a big man with wide shoulders and I conclude that that is an 

exaggeration. 

[106] Sunny described the conditions for living in Kamloops as good. He said that he 

and Bajwa slept in the trailer; Babuji worked three to four weeks in Kamloops and also 

slept in the trailer. The rest of the crew slept in motel rooms at the Trans Canada Motel. 

Sunny and Bajwa used the rooms of the crew members to shower and to relieve 

themselves. 

[107] Sunny testified that the white trailer had two windows, some airflow and was 

designed as a living trailer. He conceded that it was not outfitted with anything for living. 

He conceded that these trailers were used to transport equipment but testified that they 

had portable heaters. The portable heaters were used in Texada and only a few nights in 

Golden. He disputed that they were a fire hazard. 

[108] Sunny disputed that the trailers had leaks when it rained.  

[109] With respect to the acceptability of the sleeping accommodation, he testified that 

in 2009 he slept in the black trailer. He said he ensured that it was clean and that the 

mattresses were aerated outside. He testified that he had no difficulty sleeping in the 

black trailer, although the use of printers and his laptop in 2009 in the black trailer was 

awkward. 

[110] Sunny testified that the owner of the motel in Kamloops indicated that he would 

do the sheets only once a week. He said the Africans had an issue with that. The owner 



23 
 

was adamant that he would only do the sheets once a week because a lot of the workers 

were leaving dirty clothes, laptops etc. on the beds and it was too much work to do the 

sheets. Sunny says, “I pointed out to him that his sheets would be wrecked and he agreed 

to do the sheets in all of the rooms every second or third day.” Sunny denies Khaira told 

the owner to not change the sheets in the rooms with the black workers. 

[111] With respect to the Trans Canada Motel in Kamloops, Bajwa testified that he 

wasn’t aware the owner did not want to do daily cleaning of bedding. He said they began 

cleaning the bedding every day. The owner was concerned that people left things on the 

bed and when that happened wouldn’t touch the bedding. He said that they told the 

workers to clean the beds so there is no personal stuff left on the beds. He said they were 

the same complaints with respect to the South Asian workers as the African workers. He 

said that nobody complained to him that they weren’t cleaning the bedding and he 

believes that the cleaning took place every second day. 

[112] Bajwa testified that the trailers used as sleeping quarters for his workers were 

acceptable sleeping facilities. He testified that he had slept in them previously himself, 

that they do not leak, that the white trailer was fully insulated, that the white trailer had 

two windows and a light bulb inside it.  

[113] It was put to Bajwa that he had promised the workers that they would stay in a 

motel in Revelstoke. He denied it and testified that, for the last three years performing the 

contracts in Revelstoke, Khaira had stayed at the same RV Park. 

[114] He denied that Camara was ever told that they would not be staying in camps.  

[115] Bajwa denied evidence from Mr. Nsekerabanyanka that, in Surrey, six or seven 

workers per room were put up in the Bear Creek Motel. He testified that he arranged for 

four people per room, two beds per bedroom and that the accommodation was a two-

bedroom accommodation. 

 Factual Determinations 

[116] I find that, although some intermingling took place, predominantly Africans slept 

with Africans, South Asians slept with South Asians and Caucasians generally slept with 
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South Asians. There were exceptions such as Mr. Jansen who slept at different times with 

South Asians and with Africans and Ms. Barker who slept with Amani Bahati. 

[117] Bajwa testified that the white trailer had two access doors and that there was a 

window on the foremost one of those. It is impossible to confirm or refute that evidence 

by viewing the photographs at Tabs 2 or 45 of Exhibit 7 in these proceedings. There was, 

however, no serious cross-examination respecting that evidence and one of the photos 

depicts a window on the foremost door. What is difficult to discern is whether that 

window allowed light into the “container” or whether it was boarded-over from the 

inside.  

[118] Some generic evidence was received from Mr. Balikama that Bajwa, Sunny and 

some other South Asian workers resided in a residential trailer and that it had washroom 

and running water facilities. Mr. Wamwanga confirmed that some South Asians slept in 

the recreational trailer and others in a big tent. Mr. Kahamba testified that Bajwa and 

Sunny slept in the recreational trailer and that they slept in nice conditions.  

[119] In view of the evidence that will be discussed, in due course, that Bajwa and 

Sunny took their meals with the workers, used the same shower and toilet facilities as the 

workers, combined with the evidence of Sunny and Bajwa that the facilities inside the 

recreational trailer were non-functional, I conclude that the recreational trailer had no 

more amenities than did the “containers” for all practical purposes, with the exception of 

built-in illumination. 

[120] I find that the containers were not designed for residential use nor were they 

strictly containers in the understood sense that they were used simply to ship goods. From 

the photographs of the white trailer, it would appear that it was designed, when properly 

equipped, to operate as a construction office or for such other commercial use. It clearly 

was not equipped specifically for human habitat but did have two doors which were 

functioning and possibly a window. 

[121] The black trailer was more of a trailer designed to move equipment and the photos 

reveal that it was boarded on the inside, consistent with that purpose. 
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[122] With the exception of the evidence that one of the trailers allowed some moisture 

to intrude, it would appear that they were dry, had portable heaters and really no other 

amenities. I find that the Africans slept on mattresses with two to three persons sharing a 

mattress. It is evident that the sleeping accommodations were primitive for those required 

to sleep in the containers. The evidence with respect to the recreational trailer is that the 

sleeping conditions were also tight in it. With the possible exception of the ability to 

provide light in the recreational trailer and, possibly the integrity of resistance to rain, it 

would appear that there was no significant difference between the “containers” and the 

recreational trailer in terms of living conditions. No person would appear to be living in 

any generally-recognized degree of comfort. 

[123] In saying that, I am cognizant that neither mode of accommodation remotely 

began to meet the requirements of accommodation under the Employment Standards Act, 

the Silviculture Contract Camp Standards or WorkSafe BC’s Occupational Health and 

Safety Regulations. 

[124] I find, however, that the accommodations were considerably better than 

“deplorable” and, while not ideal when not in a motel, were passable. 

3 Quality of Facilities 

[125] Mr. Balikama testified that, in Revelstoke, there were three toilets in the front of 

the recreational vehicle park used by Khaira and two in the back side of the park. He 

testified that, in Golden, although there was a single toilet, it was full and could not be 

used. Accordingly, the workers were required to defecate in the surrounding forest and 

use a shovel to cover it. 

[126] Mr. Munga testified that Golden was worse than the refugee camp he lived in 

prior to coming to Canada. He testified that it was necessary to use the bush to defecate. 

[127] Ms. Barker, on the other hand, testified that the conditions were “ok” in 

Revelstoke and only became “much worse” in Golden. 

[128] Mr. Wamwanga testified that there was only one toilet in Texada. His evidence 

was seriously compromised however because he testified in cross-examination that, if a 

toilet existed (as put to him) near the office of the recreational vehicle park being utilized 
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by Khaira, that toilet was locked. In the same discussion, he testified that he hadn’t seen a 

toilet there. It is difficult to understand how he could testify that any toilet existing by the 

RV Park was locked, testify that he hadn’t seen a toilet by the RV park and also testified 

that only one toilet existed in Texada (referring to a different toilet entirely). 

[129] Mr. Wamwanga further testified that he doesn’t remember if there was a toilet in 

the RV park in Powell River. It is simply not credible that a worker would not recall 

whether a toilet existed in a location in which they resided for more than one week. 

[130] I found Mr. Wamwanga’s evidence to be evasive and that it was difficult for 

cross-examiners to get a straight answer from him. A similar pattern arose when 

testifying about an individual, Gerard, who stayed in a motel in Texada. He testified first 

that he didn’t know if Gerard was staying at the motel and then he testified, in the same 

sequence of questions, that Gerard was paying for the motel with his own funds.  

[131] Unless Mr. Wamwanga’s evidence is supported by another, reliable witness, I 

give it little weight. 

[132] Mr. Wamwanga testified that he never used the indoor shower in Texada because 

he was advised that it was unusable. He bathed in the bathing facility erected outdoors 

under what he described as a “building like a hanger”. The evidence establishes that that 

bathing facility was used in all of the locations with the exception of Kamloops where 

showers took place in the workers’ motel rooms. Mr. Balikama and Mr. 

Nsekerabanyanka confirm the existence of the shower tent. Mr. Balikama says bathing 

water was cold.  

[133] Mr. Nsekerabanyanka testified that there were two or three showers available 

indoors in Revelstoke. However, he says they were coin-operated and most workers used 

the shower tent to bathe. 

[134] Mr. Nsekerabanyanka and others confirm that both Bajwa and Sunny, as well as 

the other South Asians, used the same shower facilities as the African workers. Mr. 

Nsekerabanyanka testified that the water temperature was variable which I understood to 

mean that the water would be heated but, if a worker arrived at the shower tent well after 

the water had been heated, it might be quite cold. 
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[135] Mr. Nsekerabanyanka testified that the showers in Golden in 2010 were the same 

as those used in both Golden and Terrace in 2009. 

[136] Mr. Munga testified that it was necessary to bathe in the river and then to drink 

from the same water. He made no mention of the shower setup. It is obvious that if Mr. 

Munga bathed in the river, he did that by choice and not by requirement. 

[137] Mr. Nsekerabanyanka testified that both Bajwa and Sunny showered and used the 

toilet in their workers’ motel rooms in Kamloops, which were adjacent to their trailer.  

[138] Mark Jansen also gave evidence with respect to showers in Revelstoke and 

Golden. He testified that there were four or five shower stalls in Revelstoke which were 

coin-operated. He testified that they were a two-minute walk from Khaira’s trailers. He 

also testified that there was a toilet at the office and toilets in the shower building. He 

testified that most of the workers used the outdoor shower erected by Khaira because they 

did not want to pay for showers. He testified, as had Mr. Nsekerabanyanka, that the same 

system was used in Revelstoke as in Texada and Golden. He testified that a worker would 

pour hot water over his head from the bucket and scrub himself down.  

[139] Mr. Jansen testified that, in Golden, everybody used the outdoor shower two at a 

time and that it was used indiscriminatingly in respect of race. 

[140] Sunny indicated that, in Texada, there was a shower under construction but usable 

and a washroom behind a shed. He said as well that next to the office there was a toilet 

for men and one for women as well as another shower and toilet. There were 30 to 35 

workers therefore using four toilets and two showers. None of these facilities was far 

from where the Khaira workers camped. 

[141] Sunny himself stated, “You could say there were not a lot of toilets for 35 workers 

to use before getting in the truck.” 

[142] Sunny testified that a couple of the workers stayed in a motel. Sunny himself used 

the toilet behind the shed and the toilet behind the office once or twice. He showered by 

the shed. In addition to the showers provided by the RV Park, Khaira constructed a 

washing tent behind the two sheds. Sunny testified there was another tent for storage for 

dry clothes.  



28 
 

[143] Sunny testified that, at the campground in Revelstoke, where they stayed in 2009 

and 2010, the campground was divided into two areas. The office area had four to five 

showers and toilets. The showers were coin-operated. There was another area behind the 

main campground area which he testified was primarily intended for tent camping and 

where the Khaira crew stayed. There were water taps and 24-hour electricity available. 

Khaira set up a washing station in that area which he described as a bathing area and a 

place to hang work clothes, towels etc. to dry. 

[144] Sunny testified that the crew showered together and dried themselves together. 

The “shower” used water which was heated by a mobile heating unit using electricity 

from the campsite. The shower operated on a first-come-first-serve basis and, according 

to Sunny, he and Bajwa would bathe with the Africans and mostly the two of them would 

bathe towards the tail end of the crew because there was usually something they had to do 

upon returning from working on the blocks. 

[145] Sunny testified that the standard for silviculture camps was a toilet for every ten 

people so that there were enough toilets there (Given that there were in excess of 30 

people using the toilets, four toilets were required.) 

[146] Bajwa testified that the number of toilets in Texada, Powell River, Kamloops and 

Revelstoke met the requirements of the Silviculture Camp Standards. 

[147] A review of the camp standards establishes that, for 45 workers, four toilets were 

required. In the circumstances, it would appear that at Texada, Powell River, Kamloops 

and Revelstoke the toilets available met Silviculture Camp Standards. In any event, I find 

that, pragmatically, there were enough toilets in those locations. Obviously, the 

circumstances were very different in Golden. Even considering that tree farming by its 

very nature potentially involves relatively spartan conditions, the toilet arrangements in 

Golden (defecation in the bush) were unacceptable and inhumane. In terms of the matter 

before me, it is clear that all of the workers, including supervisors and Bajwa and Sunny 

themselves, operated under the same conditions.  

[148] Sunny testified that the facilities in 2009 were exactly the same as in 2010 and 

that BCTS was fully aware of what they were doing. He testified that Khaira employees 
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defecated in the bush using a shovel to dig a hole, that they drank their water from the 

creek and they had seen others from the industry do exactly the same thing. 

[149] As will be discussed later in this decision, Khaira clearly encountered significant 

financial problems which appear to have been contributed to by the performance of some 

of the workers. In no way can that be said to justify 20 to 30 workers being required to 

defecate in the forest in close proximity to a recreational campsite. The problem could 

have been solved easily simply by renting porta potties for the duration of the Golden 

contract. 

Findings 

[150] I find that the arrangements for bathing and toilets, like the general 

accommodation, fell short of meeting regulated standards. However, I find that 

practically, with the exception of toilets in Golden, the arrangements were satisfactory 

and that workers and supervisors were able to take care of their bodily needs adequately, 

if primitively. I am cognizant, in making that finding, that tree planting is rural work and 

that the arrangements engaged-in resemble living conditions not dissimilar to those 

engaged-in by a significant portion of our population in campgrounds across the country 

,in the guise of recreation. In Golden, that was not the case respecting toilet 

arrangements. The toilet arrangements were unacceptable by any reasonable standard, for 

any purpose. 

4  Harassment 

[151] It is contended by the Complainants that they were subjected to a continual 

barrage of derogatory and discriminatory commentary and action.  

[152] Mr. Balikama testified that Ms. Barker told the Africans “Sunny hates Africans”. 

He had no other comments arising from his own observations. He testified that he heard 

no remarks to Caucasian or South Asian workers but as stated, he gave no first-hand 

testimony with respect to comments made to black workers either. He testified that Sunny 

engaged in no violent behaviour towards him. 
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[153] Mr. Nsekerabanyanka testified that Sunny made a comment, while driving to 

town with some black workers in his truck, that “Africans are like overcooked cookies”. 

He said Sunny stated that white people are undercooked cookies and South Asians are 

perfectly cooked cookies or words to that effect. 

[154] Mr. Nsekerabanyanka also testified that Sunny was physically violent to him, that 

a brushing knife was put in his spine. It did not hurt him but he stated to Sunny, “Do you 

know you can hurt me?” He testified that Sunny responded, “I don’t care”. 

[155] Mr. Nsekerabanyanka further mentioned that, during an incident in Revelstoke 

where Sunny threw a brushing knife towards a truck containing African workers, he once 

again said to Sunny, “Do you know you can hurt me?” Once again, Sunny responded, “I 

don’t care”. He testified that such violence was never apparent towards South Asians or 

Caucasians. 

[156] Mr. Nsekerabanyanka also testified that, after the Texada and Powell River 

contracts ended and the workers returned to Surrey while waiting to start the Kamloops 

project, Sunny engaged in a dispute with an individual named Mr. Ngakira. He said that 

Sunny became angry and stated, “That’s why I don’t like to work with black guys”. Mr. 

Nsekerabanyanka said that he spoke to Bajwa and asked him to do something about it but 

Sunny’s approach never changed. 

[157] Mr. Nsekerabanyanka testified that Ms. Barker complained to him that Sunny was 

mistreating her because, as she put it, “He wanted me to go to town with him and I 

refused”. Mr. Nsekerabanyanka says that Ms. Barker was moved to his crew after an 

incident where she was crying on the block and then moved back to Sunny’s crew of her 

own accord before eventually returning to his crew. He said that he heard, through 

another worker, that Sunny had told Ms. Barker to “move her pussy”. Ms. Barker had that 

comment put to her in cross-examination and denied that Sunny ever said that to her. 

[158] Mr. Nsekerabanyanka says that, as a result of the interaction between Sunny and 

Ms. Barker, he went to Bajwa and inquired why Sunny was doing that. Bajwa simply 

responded that “Sunny has a wife, he won’t be doing that” or words to that effect. It was 

when Sunny threw the knife in the general direction of Amani Bahati that Ms. Barker 
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returned to Mr. Nsekerabanyanka’s crew. Mr. Nsekerabanyanka testified that Sunny 

spoke in a shocking tone to Africans and that he never spoke to Caucasians in that tone. 

[159] Ms. Barker testified that Bajwa used the term “lazy dogs” to African workers on 

the block. She said there was constant belittlement and that racial slurs were common. 

When asked what those slurs were, she used the word “nigger”. She also related the burnt 

cookie story but provided no other examples of racial taunting. 

[160] Ms. Barker suggested that these comments were uttered daily from Sunny and that 

Bajwa would simply laugh and “go with it”. 

[161] She testified that South Asians were treated differently than Africans. She was 

clear that no comments were made respecting Africans’ intellectual ability or capacity to 

work in her presence. Interestingly, she stated specifically that, in Revelstoke, everything 

seemed to be okay. Her perception was that this mainly occurred in Golden. 

[162] Mr. Wamwanga testified that Sunny fought Mr. Ngakira because Sunny called 

Mr. Ngakira “nigger” when Mr. Ngakira asked to be paid. 

[163] Mr. Wamwanga testified that Sunny called Africans “nigger”. He testified Sunny 

also called them “fuck you”. He testified that both Bajwa and Sunny used the derogative 

term “monkeys”.  

[164] Mr. Wamwanga testified that the Africans were pushed on the block with the 

words “hurry up, hurry up, hurry up”. He testified that black people were treated like 

“they cannot do anything and don’t know” whereas white people are treated like “they 

know”. This was his interpretation but he provided no testimony as to how he arrived at 

those interpretations. 

[165] Mr. Munga testified that Sunny stated that he regretted working with black 

people. He also testified that Sunny had used the term “nigger” in respect of black people 

and repeated the cookie story. He questioned why Sunny chose to express the cookie 

story while they were present. His comment was that, “I don’t expect educated persons to 

speak like that”. He said that Sunny at various times expressed that Africans were lazy. 

He characterized Sunny as a racist. He said that Bajwa shouted “mother fucker” in the 

field and also “you lazy” to Gerard Niyomahoro. He stated that Sunny said of Mr. 
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Ngakira “he has no brain”. He said that Bajwa shouted but Sunny did not. Bajwa’s 

expression was “lazy guys”.  

[166] Hawalaye Camara testified that Sunny insulted African employees in 2010 

frequently. He had no recollection of specific racial taunts except “donkey”. I note that 

nobody else used that terminology. He testified that Bajwa “screams”. Interestingly, he 

testified that, while he worked for Khaira in 2005 through 2008, he heard no insults 

directed at Africans. His evidence was that, in 2010, communications between Sunny and 

Bajwa and the workers were not as good. He testified that Bajwa insulted Pablo. This 

followed on earlier evidence where he testified that only Sunny insulted African workers. 

As stated previously, Mr. Camara also testified that there were no insults prior to 2010. 

Pablo did not work in 2010.  

[167] I found Mr. Camara’s evidence evasive and unreliable and do not accept it except 

where borne out by evidence from other witnesses. 

[168] Mr. Kahamba testified that Sunny called the African workers “niggers” and “lazy 

dogs”. He also testified that Sunny regularly used the terminology “hurry up, hurry up, 

hurry up”. 

[169] He testified that Bajwa treated the white and South Asian workers with respect but 

talked to the African workers with an angry face. This appears inconsistent with the 

evidence that Bajwa was referred to as “dad” by some African workers and the evidence 

of John Nitunga and others in his family that they were good friends of Bajwa. It does not 

seem probable that behaving as Kahamba suggests would have endeared Bajwa to 

African workers generally or to John Nitunga’s family in particular. I reject that evidence. 

[170] Mr. Kahamba testified that the cookie story was repeated more than once. He 

testified that Bajwa yelled all day. He testified that, at one point in Surrey, Sunny stated, 

“I don’t know why Bajwa brings African people. I don’t want to work with African 

people. I don’t like African people” after Sunny’s fight with Kwizera. 

[171] Mark Jansen testified that he never heard the terminology “lazy dog” or “nigger”. 

This is strange because he did work on crews containing Africans. He testified that he 

saw Sunny angry on a few occasions, yelling at people. He contrasted that with his 



33 
 

perception of Sunny as usually humorous. He witnessed the blade thrown towards the 

vehicle where Amani Bahati was. He testified that Sunny was very upset at the time. 

[172] Mr. Minani testified that he heard no “bad language” or “bad words” towards 

Africans from Sunny. He heard no mention of dogs or monkeys, no swear words, no 

mention of the word “nigger” or “negro”. 

[173] Mr. Jansen testified that Bajwa would shout at the crew and sometimes at the 

foreman. He testified that Bajwa didn’t swear but that Sunny did swear. He also 

confirmed that he was never called a “mother fucker” or a “lazy dog” despite the fact that 

he was one of the slowest workers on any of the crews. 

[174] Sunny denied that he made a joke based on “burnt cookies”. In particular, he 

pointed out that approximately three witnesses had alluded to that joke and each 

suggested that it took place in a different location.  

[175] Sunny suggested that the Complainants’ motivation for filing their Complaint was 

money. Sunny agreed that the occupants of the 15-passenger van were mostly African 

workers. He said there were seatbelts for all of the seats and that, except for the one 

occasion when the truck broke down, it was not overloaded. 

[176] He denied that an incident occurred where African workers jumped out of the 

truck out of fear because of his driving. He had no recollection of it and said that, had it 

occurred, he would have had to stop and get them back into the truck. He said “nothing of 

the sort happened that I know”. 

[177] Sunny acknowledges that he threw the knife at the pick-up truck but says it was 

out of frustration arising from the news that the penalties from the Kamloops project were 

so significant. At the time, he was very upset because he understood that it was becoming 

increasingly remote that he would make any profit or even get all of his money out of the 

contracts of 2010.  

[178] Sunny denies that the brushing blade nearly hit Guillaume and that the workers 

were quite upset. He acknowledges that he never apologized to the workers.  

[179] Sunny testified that he never said to Amani Bahati that Sukhi was the first and 

“you are going to be the second”. 
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[180] He denied he used words like “nigger” or “lazy dogs”. He denied the cookie story. 

He called into question the truthfulness of the cookie story pointing out that each of the 

individuals who testified with respect to the cookie story placed the narration of the story 

in slightly different circumstances. I am satisfied that he told the cookie story. It is 

confirmed by several witnesses. The fact that the versions varied somewhat is not 

significant in my view, given the passage of time and the lack of likelihood that any 

African worker would pay close attention to such an offensive “joke”. 

[181] Sunny and Bajwa both disputed that Bajwa yelled at the African workers. They 

testified that Bajwa had a loud voice and spoke loudly when required to get a point across 

to the workers but testified that it did not amount to shouting. Bajwa testified that he 

never heard Sunny call Africans “lazy dogs” or “niggers” and that he did not do so either. 

[182] Sunny denied that he ever called African workers the N word. He said the only 

time he used it was during the hearing. He denied that he ever referred to Africans as 

having Aids. 

[183] Mr. Jansen, Bajwa and Sunny essentially pit their evidence against that of the 

black African workers and Christine Barker on the issue of racial taunts.  

[184] Mr. Camara, when asked by the Tribunal which he considered to be more 

insulting, “nigger” or “lazy dog”, testified, surprisingly, that “lazy dog” in his view was 

more objectionable. I do not accept that evidence because, as indicated earlier, I found 

Mr. Camara to be evasive and unreliable. I also find the evidence inherently unlikely. 

[185] Respecting racism, Bajwa testified, “I know the N word. Some black guys call 

each other that word. I’ve never figured out that thing”. 

[186] Bajwa testified that Mr. Ngakira and he spoke after the incident in Surrey and Mr. 

Ngakira made no reference to Sunny making derogatory comments with respect to 

blacks. He said that, on the evening in question, in front of him, they both said they were 

sorry (I note that Sunny testified that he did not apologize to Mr. Ngakira). 

[187] With respect to Chris Law’s observation that he and Sunny were using loud 

voices on the block to speak to the African workers, Bajwa testified that, “We only talk to 
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them in English. Law understands English. If he didn’t understand the language we 

would be speaking in, we would be speaking to the South Asians”. 

[188] Bajwa testified that he never called Africans “lazy dogs”. He said if he did that, 

they would lose self-respect and they wouldn’t work for him. 

[189] Bajwa testified that Khaira didn’t have different break times for South Asians 

from the African workers. He testified that he never heard Sunny call the African workers 

by the N word and that nobody complained to him that Sunny was using the N word. 

[190] Bajwa testified that he never said to Amani Bahati, “Your lips turn red”. 

Similarly, he testified that he never heard Sunny make reference about African workers 

having Aids. 

[191] Bajwa testified that he heard about the “burnt cookie” joke for the first time at the 

hearing. 

[192] Bajwa denied that he ever called African workers “mother fucker”. He said, 

“That’s a serious word, they might kill me”.  

Findings 

[193] I had some difficulty with this issue because it is clear that some African workers 

returned in 2010 from previous years working with Khaira (albeit not many of them) and 

because it is clear that, in the period between the contract in Kamloops and the 

commencement of the contract in Revelstoke, several of the African workers persuaded 

other Africans to return with them from Manitoba. It is difficult to believe that they 

would do so if the abuse was as overt as has been suggested. Nevertheless, on balance, I 

find that racial taunts were leveled at the African workers by Sunny on many occasions. 

[194] Equally, I find that Bajwa used the term “lazy dogs” with respect to the African 

workers occasionally. 

[195] It is clear that the approach used by Bajwa pre-2009 (when Sunny joined Khaira) 

was quite different than that in 2010. It otherwise would make it difficult to accept the 

characterization of his behaviour in 2010. The evidence is that Bajwa had a decent 
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relationship with at least several of the African workers including John Nitunga, Mr. 

Nsekerabanyanka, Jackson Minani, and Peter Muya. 

[196] Both Sunny and Bajwa had a clear interest in denying racial epithets. Mr. Jansen 

was quite clearly aligned with both of the individual Respondents in this matter. Further, 

he struck me as an individual who simply went about his business without much concern 

or interest in what was going on around him. This, combined with his admission that he 

was suffering from a disability that, on a daily basis, impacted his memory negatively 

leads me to find his evidence on this issue unreliable. I find that Sunny applied the terms 

“nigger” and “lazy dog” to the African workers, if not on a daily basis, at least relatively 

frequently.  

[197] I observed, during the course of the hearing, that Bajwa regularly speaks with a 

loud voice. It is not necessary for him to shout to be heard from a significant distance. 

Further, I am satisfied that such loud communication is normal for him. His 

communication style is one of intimidation through forcefulness and it was evident even 

during the hearing. It is unlikely that a person whose communication style was “yelling” 

would become friends, as Bajwa clearly has, with the very workers who would have been 

among the targets for such communication. I do not accept that Bajwa was yelling at his 

employees unless distance made that style of communication mandatory. Even so, it is 

easy to believe that some would view his communication style as “yelling”. 

[198] Bajwa and Sunny urged me to conclude that the evidence of those who testified 

against them in this proceeding were influenced in a desire to strengthen the 

Complainants’ case in order that they could enhance their opportunity to obtain a 

monetary remedy. I reject that out of hand simply because, by the time that these 

individuals testified, it was clear to them that despite the decision of the Director of 

Employment Standards and the Employment Standards Tribunal the chances of them 

actually receiving any money over and above that already obtained by the ESB on their 

behalf was extremely remote. Several of them testified to that effect. It simply defies all 

logic that the Complainants’ motivation was as the Respondents would have me 

conclude. 
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[199] In all of the circumstances, I find that racial taunts were a part of the working 

environment at Khaira in 2010. I find that the word “nigger” was spoken by Sunny, 

although not perhaps to the extent that is asserted by some. I find that the epithets “lazy 

dog” and “lazy dogs” were spoken.  

5  Were the African Workers Paid Properly? 

[200] Mr. Balikama testified that he was not paid on time.  

[201] Ms. Barker testified that $500.00 cheques were received by most of the workers in 

Revelstoke. 

[202] Mr. Camara testified that he was not fully paid after Kamloops. He also testified 

that he was not sure if the Caucasians and Indians in Kamloops were paid in full. He 

testified he was not paid for all of his days worked. I reiterate, however, that Mr. 

Camara’s evidence appears, in many respects, to have been tailored so I do not consider it 

reliable. On this issue, for instance, he denied a meeting in Golden where the African 

workers were told by Bajwa that trees had been dumped in Kamloops. He also denied 

that the strike began the following day. He further denied that Bajwa told the workers that 

they would be paid on July 22nd if they would just continue to work. Each of these events 

were confirmed by enough workers and by the Respondents sufficiently for me to find 

that they did take place. By the time Mr. Camara was testifying in cross-examination, 

where each of these denials were made, it began to appear that he was just 

indiscriminately denying everything that was put to him by the Respondents. 

[203] Mr. Camara did agree with Bajwa that they were requested to continue to work 

and told that, if the company lost the contract, it would mean that everybody would lose 

and nobody would be able to get Employment Insurance. 

[204] Mr. Wamwanga testified that Ernest Nitunga told him that he hadn’t been paid for 

his work to date in 2010. In cross-examination, Mr. Wamwanga was asked why he would 

pursue work with Khaira and return from Manitoba with Ernest if that was the case. His 

response was to deny that he had testified that Ernest didn’t get paid. This is incorrect and 

another example of the unreliability of Mr. Wamwanga’s evidence. 
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[205] Mr. Munga testified, as well, that he was not paid. He said that he kept working to 

make enough hours to obtain Employment Insurance because he was told if he quit that 

there would be no Employment Insurance available for him. He, too, testified that he had 

no recollection, in Golden, of Bajwa presenting documents showing the number of trees 

dumped on the Kamloops project and how much the company was penalized. He denies 

being told “if I lose, everybody loses”. It is clear that that conversation took place and I 

find it improbable that it would not be remembered. It is possible that Mr. Munga did not 

attend the occasion when Bajwa provided that information. 

[206] Mr. Balikama confirms that Bajwa told them that they would be paid after the job 

was finished in Golden. 

[207] With a few exceptions, the African workers who testified indicated that they had 

no discussion with respect to the wage or living conditions prior to accepting the job. 

Given that most of them had sought the job because of word of mouth information from 

friends, that does not appear improbable. 

[208] Mr. Kahamba testified that he received no payment except $500 for his work in 

Texada Island/Powell River. He says that Bajwa told him, “If I give you all your money, 

you are going to quit”. He further testified that he received no pay after Kamloops. This 

is contradicted by Mr. Kahamba’s statement to the ESB in which he states that he 

received $1,672.00 into his account on July 23, 2010, confirmed by Mr. Kahamba’s 

VanCity bank account statements for July 23, 2010. I take Mr. Kahamba’s failure to 

remember receiving that cheque to be an honest mistake. It is representative of some of 

the comments that I made earlier that virtually every witness, whether otherwise 

seemingly reliable in their evidence or not, made mistakes or comments which could be 

easily refuted. 

[209] Mr. Jansen gave evidence that he discussed his pay rate and the nature of his 

accommodation with Bajwa prior to commencing employment. I don’t take that evidence 

to be particularly material one way or another with respect to the evidence of African 

witnesses that they did not do so. 
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[210] According to Sunny, after the Texada project was completed, some African 

workers received cheques while some did not. No South Asians or Caucasians received 

pay at that time. He suggests that $500 cheques were issued to a number of the workers. 

[211] Sunny testified that there was no specific reason why the cheques that were issued 

were issued to the African workers. The South Asians didn’t ask for the money because 

they preferred to receive their payment at a lump sum at the end of the project. 

[212] It was put to him that Mark Jansen testified that he had been paid regularly and 

that Babuji testified that he had been paid every two weeks but the documents suggest 

that there were no cheques made out to Babuji at all. He responded that Babuji mixed his 

years up. He further suggested that the delay in payment for one month only took place in 

Texada otherwise the payments were only a few days late. He suggested the African 

workers were paid within seven to eight days of the work being completed and disputed 

that the Caucasian crew in Kamloops were paid before they reached home, saying that it 

was at least two weeks later when they were paid. 

[213] He testified that Bajwa, however, was the individual who knew what payments 

had been made and when. 

[214] Sunny denied that Bajwa promised Ms. Barker $25 per hour, saying that the most 

experienced never received more than $18 per hour. He however testified that he was 

never a part of rate discussions. 

[215] The evidence suggested that the pay rate for the white contract crew and the 

Aboriginal crew in Kamloops was the same as was being paid by Khaira to its own crew. 

[216] Jackson Minani received a postdated cheque in Golden which he cashed in July 

successfully. Interestingly, the bank statements which were put into evidence revealed no 

cheque to Jackson Minani. Even more interesting is his evidence that all of the wages that 

he had earned in Golden were paid on the cheque. That is certainly not consistent with the 

evidence of any other worker of African descent. 

[217] Jackson and his brothers and his entire family were good friends with Bajwa and 

Sunny. They remain friends. Yet he testified that Bajwa treated he and his brother Ernest 
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the same as the other black workers where it is obvious that such relationship did not 

exist. 

[218] Mr. Minani testified that he signed the document authorizing deductions for food 

and accommodation. That is, of course, contrary to the findings of the Employment 

Standards Branch. 

[219] Jackson testified that he never heard workers complain about not being paid. 

Contrasting that with the evidence of the other workers, I do not find it credible. 

[220] Despite being challenged and noting that there was no cheque made out to him in 

the bank statements provided, Mr. Minani stated, “I got a cheque like that and cashed it”. 

[221] In cross-examination, Mr. Minani testified that he received a cheque through the 

efforts of the Employment Standards Branch for $600.00 and that he cashed the cheque 

notwithstanding that he had already testified that he received all of the money owing to 

him from Khaira in July 2010. Mr. Minani testified that he cashed the cheque because 

they sent it to him. 

[222]  I find that Jackson Minani’s evidence contrasts too significantly with that of most 

of the other witnesses, apart from the Respondents. I find that his evidence is 

significantly affected by a desire to assist the Respondents based on the relationship he 

has with them and that, consequently, it is not reliable. 

[223] As stated earlier in this decision, I do not propose to disturb the findings of the 

ESB respecting the money claims.  

Issues with Bajwa’s Evidence 

[224] Bajwa gave a great deal of evidence respecting his position that the African 

workers and, indeed, all of the workers were paid in full for all of their work up to and 

through the Kamloops contract completion. The ESB made a specific finding that that is 

not the case. They rejected the evidence provided by Bajwa based partially on the fact 

that the discrepancies between the evidence provided by Khaira and the evidence 

provided by the workers favoured the evidence provided by the workers and partly on his 

conclusions that there was a deliberate attempt to fabricate documents and mislead the 
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ESB. During the course of Bajwa’s evidence before the Tribunal, he was cross-examined 

respecting the very distinct differences between the facts he deposed to in an Affidavit 

which he swore in support of the judicial review Petition on July 19, 2012 and his 

evidence in this hearing. There were numerous instances where the evidence of Bajwa in 

this hearing conflicted markedly with his evidence as set out in the aforesaid Affidavit. 

For instance: 

a. He asserted in his Affidavit that it was the practice of the silviculture industry 

that an employee working on piece rate is responsible for his or her planting. 

He states that, if there is a defect in planting, those employees are personally 

responsible for such poor work and loss suffered by Khaira. In front of this 

Tribunal, he took the position that he was aware that that was not legal and 

that Khaira had not penalized the workers for their poor quality. Similarly, he 

swore in his affidavit that, if Khaira suffered loss or was penalized for poor 

quality of work, the employees who performed that work are personally 

responsible for such loss (paras. 13 and 14 of the Affidavit). 

b. Bajwa deposed, in the affidavit, that only employees who had performed 

work at Kamloops went on strike in Golden and made a complaint about the 

use of the recreation site at Blue River. That is in stark contrast to the 

evidence throughout this hearing where it was very evident that employees 

who were not working for Khaira at Kamloops supported the strike. 

c. In the affidavit, Bajwa deposed that Khaira being ordered to remove their 

camp from the Blue River campsite was the reason that Khaira could not 

complete the contract at Golden (para. 17). In the hearing before me, Bajwa 

was clear that it was the refusal of the workers to continue to work despite his 

offer to pay them on or about July 23rd which resulted in Khaira’s inability to 

complete the contract at Golden. 

d. In his affidavit, Bajwa deposed that the Director of Employment Standards 

requested Khaira’s payroll record for the year 2010 and that that record was 

produced to the Director. At the hearing, Bajwa specifically stated that the 

Director did not request the payroll record, that the payroll record was not 
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supplied because the Director had not specified that that was what he was 

looking for and that Bajwa had provided ESB simply with the names and 

contact information for the employees that he believed were interested in 

pursuing a claim. 

e. In his affidavit, Bajwa deposed that Khaira had only one meeting with the 

Director which took place on July 27, 2010. During the course of the hearing, 

Bajwa swore that there were two meetings with the Director, which 

information was supported by Sunny. 

f. It was put to Bajwa that the Employment Standards proceedings involved 

only two South Asian workers whereas there were seven to eight South Asian 

workers working for Khaira in 2010. When asked why he provided only two 

South Asian names to the Employment Standards Branch, he said that Karpal 

Singh requested only all African names. It was established, in cross-

examination, by putting to Bajwa the Employment Standards Branch’s 

decision that, what was requested by the Employment Standards Branch was 

Khaira’s payroll. 

g. Bajwa gave extensive evidence relying on bank statements in Exhibit 35 to 

this proceeding, intended to demonstrate that Khaira paid all monies owing 

for the Kamloops project. I do not intend to get into the specifics of it, 

however, that evidence was effectively challenged by the Complainants who 

were able to establish that many of the cheques Bajwa relied upon were 

subsequently returned “non-sufficient funds”. Bajwa was given an 

opportunity to deal with that on the basis of documents already before the 

Tribunal after the conclusion of all evidence. Instead, he provided a variety of 

new documents specifically contrary to the directions of the Tribunal which 

were not admitted into evidence. As previously stated, I am not disposed to 

revisit the determinations of the Employment Standards Branch respecting the 

adequacy or otherwise of payment to the African workers. 

h. Bajwa testified that he paid Mark Jansen at the end of 2010. He testified that 

the South Asians were paid at the end of the year by selling his possessions. 
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i. Bajwa testified that Babuji was mistaken when he said he was paid every two 

weeks in 2010. He attributed Babuji’s evidence to confusion. Similarly, he 

denied that Mark Jansen was paid regularly, testifying that Mark Jansen’s 

wages were paid later. 

j. Bajwa testified that he determined which workers would receive cheques in 

respect of work in Powell River or Texada based upon who would be 

comfortable receiving their payment later. 

k. Bajwa testified that the Caucasian crew who worked in Salmon Arm were 

paid within a week or two of finishing their work. He said that the African 

workers got paid before those individuals. However, as stated earlier, the 

Employment Standards Branch determined otherwise and I am accepting that 

determination. 

l. Bajwa’s evidence was that all of the African workers were paid all of the 

wages owing to them in respect of work done in Kamloops before he paid the 

Caucasian crew. While he agreed that one of the reasons the workers were 

striking in Golden was because they weren’t paid their wages, he said it 

related to work done in Revelstoke but that the workers were fully paid for 

the work in Kamloops. Again, this is contrary to the findings of the 

Employment Standards Branch. 

m. Bajwa was asked numerous questions relating to payment of the workers. He 

maintained, throughout, that the workers were fully paid for their work in 

Kamloops. He maintained, throughout, that he had provided the Employment 

Standards Branch with all of the documentation respecting payroll that they 

had requested. However, it is apparent from the decisions of the Employment 

Standards Branch that an administrative penalty was assessed against Khaira 

for not providing the requested payroll records. 

n. I refer to Reasons for Determination dated February 4, 2011, page R53 where 

the designate of the Director of Employment Standards found that Khaira 

contravened the requirement to keep proper and complete payroll records and 

to the Reasons for Determination of June 8, 2012 where Khaira was penalized 
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under s. 46 of the Employment Standards Act for failure to disclose, produce 

and deliver payroll records requested. (page R16). It is noted on that page that 

s. 46 of the Act was contravened in respect of the determination of February 

4, 2011 as well and I note that, at page 2 of the Determination of February 4, 

2011, that is confirmed. I find that Bajwa has a unique view of what 

constitutes fact. Either he has a very different view of the factual 

underpinnings relating to the determinations of the Employment Standards 

Branch or he has deliberately misled this Tribunal with respect to the factual 

underpinnings of the Employment Standards Branch as they relate to payment 

of the workers. In either case, his evidence is completely unreliable respecting 

those issues. 

[225] It is clear to me that Bajwa has no difficulty tailoring his evidence to what he 

believes is required to advance his case. He has done this before the ESB and he has done 

this before the Tribunal. I noted as well that Bajwa, consistently in cross-examining 

witnesses, would put a position to a witness that he would like the witness to confirm. 

When the witness declined to accept that position, Bajwa would simply put a new 

position to the witness which had absolutely no connection to the position originally put 

to the witness. It was clear that Bajwa was simply looking for an admission by the 

Complainants’ witnesses that would be against their interest as opposed to putting what 

he considered to be the truth to them. I am unable to accept any evidence from Bajwa that 

was not independently confirmed by another witness. 

[226] He acknowledges that Khaira did not pay overtime or travel time. 

[227] Bajwa put into evidence, at Exhibit 10, Tab I, pages 372 through 381, a series of 

emails that are dated various days in February of 2011 which establish that six tree 

planting operations do not pay travel time, asserting that travel time is included in hours 

of work. He asserts that the six tree planting contractors in question are all members of 

Western Silviculture but has not proved that. 

[228] Bajwa provided a significant amount of evidence to dispute the conclusions 

reached by the designate of the Director of Employment Standards respecting working 
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conditions and hours worked. For reasons that have been discussed, I am not prepared to 

revisit the decisions of the Employment Standards Branch respecting those issues. 

[229] As a result of my conclusions earlier respecting issue estoppel and my concerns 

about the evidence of Bajwa most recently expressed, I defer to the determinations of the 

Director as confirmed by the Employment Standards Tribunal with respect to the 

following: 

a. the dates that work commenced and completed on Texada Island, Powell 

River, Kamloops, Salmon Arm, Revelstoke and Golden respectively; 

b. the hourly rate for tree brushers and on certain days for tree planters; 

c. the piece rate for tree planters; 

d. hours of work; 

e. travel time; 

f. wage deductions; and 

g. Khaira’s payroll records and evidence with respect to payment of wages. 

[230] As a result of accepting the conclusions of the ESB in each of those areas of 

evidence, I accept the ESB’s conclusions with respect to the wages owed to each of the 

Complainants as well as the conclusions with respect to statutory holiday pay, vacation 

pay, interest and administrative penalties. 

[231] While some of the information received in this hearing, predominantly from the 

Respondents, might lead me to arrive at different conclusions than did the ESB with 

respect to some of these issues such as travel time, the evidence in this case satisfies me 

that there is a judicial review process which, although presently in abeyance, provides the 

Respondents with the opportunity to have the matter reviewed. In the event that they can 

satisfy the court that there has been a breach of natural justice, the matter can be remitted 

to the EST for reconsideration. In such circumstances, I will be making no determinations 

with respect to the wage loss issue. I will, of course, consider the findings of the ESB that 

people were not paid and were not paid on time in considering whether discrimination 

took place on the facts of this case. 
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[232] Bajwa testified that he did not schedule time off for the workers because, in 

Kamloops, the work was behind, the workers took days off whenever they wanted and, if 

he scheduled days off, it didn’t work because the workers would still take time off 

whenever they wanted. 

[233] As indicated previously, I accept the conclusions of the Employment Standards 

Branch with respect to what days workers were engaged in work for Khaira. 

[234] Other discrepancies revealed by the Employment Standards Branch 

determinations arise from Bajwa’s evidence before the Tribunal that he didn’t provide 

different wage statements to his workers than he did to the Employment Standards 

Branch, that he had no opportunity to respond to initial determinations made by the 

Director of Employment Standards which is debunked at pages 20 to 23 of the February 

4, 2011 Reasons for the Determination, and his insistence that he had a written 

authorization to make deductions for food and lodging from employee wages. The ESB 

specifically found the aforesaid written authorization was created by Khaira after the fact 

in an attempt to support that there was written authorization from employees to make 

deductions from their wages when, in fact, there was not. 

[235] Cross-examination of Bajwa clearly established that there were a myriad of 

contradictions between the evidence he gave to the Tribunal and the evidence he swore to 

in his judicial review proceeding, some of which were dealt with earlier. I do not intend 

to specifically set all of those contradictions. Suffice it to say that they establish that 

Bajwa’s evidence, unless supported by other witnesses, is generally unreliable. 

[236] Bajwa testified with respect to his judicial review affidavit that, “I was not sure at 

that time that I was under oath but now I’m under oath and I am telling exactly what 

happened”. I do not accept that Bajwa did not understand that he was under oath. I am 

satisfied that he told his counsel on the judicial review what he believed would assist him 

with that judicial review without regard to whether it was true or not. 

[237] At paragraph 16 of the affidavit, Bajwa swears that only the employees who had 

performed work at Kamloops went on strike and made a complaint to the Recreation 

Officer at Golden. It is clear on the evidence in this hearing that Austin and Christine 

Barker were on strike as were others who joined Khaira for the first time in Revelstoke.  
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[238] At paragraph 21 of the affidavit, Bajwa swears that he informed the Director that 

he has the payroll record and that the payroll record was produced before the Director. In 

this proceeding, Bajwa testified that he was never asked for the payroll record and that he 

provided the Director only with the information he was asked for. 

[239] At paragraph 26 of the affidavit, Bajwa swears that Khaira had only one meeting 

with the Director which took place on July 27, 2010. In this proceeding, Bajwa swears 

that he had two meetings and then, when confronted with paragraph 26, he changes his 

evidence to suggest that, on the second occasion, he and Sunny just dropped off 

documents and did not have a meeting. 

[240] At paragraph 31 of the Affidavit, Bajwa swears that most of the employees of 

Khaira were illiterate, whereas he gave evidence in this proceeding that the employees 

actually were reasonably fluent in English. 

[241] There are many more such examples. 

Findings 

[242] I find, as stated, that the African workers who were claimants in the ESB process 

were not paid what they were owed under their contracts of employment to the extent set 

out in the Director’s decisions.  

[243] Further, I find that, based on the evidence of Bajwa, Sunny, Babuji, Mr. Minati  

and Mr. Jansen that the South Asians, certain Africans who were special friends of the 

Khaira principals and the Caucasians (with the exception of Ms. Barker) were paid in full 

by the end of 2010 at the latest. 

6  Refugee Status 

[244] The evidence is clear that most of the witnesses for the Complainants arrived in 

Canada as refugees. Mr. Balikama, Mr. Camara, Mr. Munga, and Mr. Kahamba were all 

refugees. Mr. Wamwanga was not. Mr. Sinclair, President of the British Columbia 

Federation of Labour, had the opportunity to speak with many of the refugees first hand 

and testified that most did not speak English well. The general evidence was that most 

did not speak English well which came from both Mr. Camara and Mr. Kahamba as well 
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as Mr. Nsekerabanyanka and Mr. Sinclair. The Respondents, Ms. Barker and Mr. Camara 

all held the opposite view, testifying that the Complainants generally spoke English well. 

I accept the evidence here of Mr. Sinclair who has no direct interest in this dispute and 

had the opportunity to evaluate communication skills directly. I find that the 

Complainants were generally poor communicators in English with a few notable 

exceptions such as Mr. Nsekerabanyanka and one or two others who appeared to have a 

good grasp of the English language.  

7 Working Conditions 

[245] Mr. Balikama testified that the African workers received no breaks on the block, 

were not allowed to stop for water breaks, did not receive lunch breaks and were required 

to work 10 to 12 hours without food. He was the only person who painted such a picture 

and it is categorically rejected. 

[246] Mr. Nsekerabanyanka who, on balance, probably provided the most reliable 

evidence (although even aspects of his evidence must be rejected), testified that Khaira 

gave breaks on the tree planting blocks to all of their workers. He testified that there was 

no fixed time for the breaks but that there was a lunch break everyday and that that lunch 

break and all other breaks were provided to African workers as well as Caucasians and 

South Asians. Even Ms. Barker, whose evidence was generally hostile to the 

Respondents, confirmed that breaks were received on a random basis. 

[247] Mr. Nsekerabanyanka testified that the planters worked seven days a week with 

no scheduled days off, no Canada Day off and no day off for the whole crew. He 

testified, however, that virtually everybody forced a day off and that four or five 

individuals would force a day off virtually every day in Kamloops.  

[248] Similarly, Mr. Balikama, whose evidence was largely hostile and unreliable, 

testified that all workers left the camp in the mornings at the same time and returned at 

the same time. He testified that Sunny received no extra breaks and covered the same 

grounds as the rest of the crews. 
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[249] Mr. Nsekerabanyanka testified that the workload was the same for everybody and 

that, most of the time, the African workers worked on the same blocks as the Caucasian 

and South Asian workers and, therefore, on the same ground. 

[250] Ms. Barker confirmed that the South Asian workers worked the same hours as the 

Africans, although stating that, once or twice, the South Asian workers returned to their 

trucks prior to the African workers. 

[251] Mr. Nsekerabanyanka testified that there was a 12-passenger van that transported 

workers between the camp and the working sites. He testified that the 12-passenger van 

on occasion carried up to 15 workers. He also testified that there were a couple of 

accidents which occurred when black workers were driving the trucks and that there was 

no punishment meted to them on such occasions. 

[252] Mr. Nsekerabanyanka testified that all of the South Asians were in Bajwa’s crew 

(which sometimes was led by Babuji), that Sunny led a mixed crew of South Asians, 

Caucasians and Africans and that his own crew was mixed at times but was 

predominantly African. He testified that Sunny’s crew advanced first on the block, that 

his own crew worked behind Sunny’s crew and that Bajwa/Babuji’s crew brought up the 

rear. All of the crews worked the same area and encountered the same conditions and all 

got the same breaks.  

[253] Mr. Camara testified that, in previous years, Khaira had also provided poor 

conditions for working. He testified that there was better communication in those years 

with Bajwa than there was in 2010. He also testified that, in previous years, if a worker 

required money it could be arranged. Also, that workers could obtain a change in the 

quality of the food. He compares working with Khaira to slavery. He says that Khaira 

didn’t respect the rules and treated the black workers the way Khaira wished. What is 

difficult to comprehend is that, if that is true and there was similar treatment in 2005 

through 2008, why was Mr. Camara working for Khaira in 2010? Mr. Camara also denied 

knowledge of how many new workers returned to Revelstoke with him from Winnipeg 

despite the five-hour drive he shared with them from Calgary. All of this again, in my 

view, demonstrates the unreliability of Mr. Camara’s evidence. 
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[254] Mr. Wamwanga testified that the South Asians and the Caucasians worked the 

same block as the Africans. He testified, however, that the South Asians worked less hard 

than the Africans but suggested that they were working on Sunny’s crew. It is clear that 

that was not the case and that, for the most part, South Asians worked on Bajwa’s crew. 

That being the case, and given that Bajwa’s crew was bringing up the rear, it is difficult 

to accept that Mr. Wamwanga would have any clear view of whether that crew was 

working more or less hard than the crew he was on. 

[255] Mr. Wamwanga testified that Mr. Nsekerabanyanka was the foreman of the 

African crew and that he carried a big stick and pushed them hard. He conceded that they 

got a break for lunch. He testified that the foremen were carrying sticks like slave drivers 

and then subsequently testified that only Sunny and Bajwa were carrying sticks. None of 

this in my view is at all credible. First, it is internally inconsistent because of the 

suggestion that Mr. Nsekerabanyanka also used a stick. Secondly, it does not seem 

credible that the African workers would have accepted that kind of treatment whether or 

not they were prepared to put up with bad behaviour in order to obtain payment. I simply 

do not find that evidence to be within the realm of probability and I note that Mr. 

Wamwanga was the only individual that suggested that sort of treatment. 

[256] Mr. Kahamba gave evidence that, on one occasion, when it rained heavily on the 

block, Sunny removed some African workers who had retreated to the van out into the 

rain and locked the van after them. He also testified the Caucasian crew, who worked on 

a contract basis in Kamloops, dumped 22 bundles of trees in Kamloops and Bajwa did 

nothing about it, whereas when an individual African worker by the name of Jeff was 

caught dumping trees, he was told that he would not be paid. 

[257] Mark Jansen gave evidence with respect to working conditions on the blocks as 

well. He testified that everybody received breaks from work. He said that every day “a 

couple of guys didn’t go to work”. He said he himself took one day off in Revelstoke and 

maybe five to six days off for the full period he worked between the Texada project and 

the Golden project. 

[258] Mr. Jansen testified that Bajwa and Sunny didn’t take time off except that Sunny 

took one day off in Texada. He testified that the breaks on the block were approximately 
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a half-hour for the lunch break and five to ten-minute mini-breaks and that everybody got 

the same breaks.  

[259] Mr. Minani testified that everybody shared water, some took water from the 

mountains. Workers took bottles from the campsite which they filled with water from the 

campsite or water from the creeks on the way to the campsite. He testified that bottled 

water was available and that there was sufficient bottled water for everybody. 

[260] Jackson Minani testified that there was enough store-bought water for everybody 

to drink from all of the time. I do not find that credible. 

[261] In response to the suggestion that Sunny treated South Asian workers as friends, 

Sunny’s response was that he did not treat all of them as friends but some he did. He 

denied that he ever called African workers “lazy dogs”. He denied that he had ever heard 

Bajwa use those words. He denied that he ever got angry when an African worker tried to 

take a break. 

[262] Sunny testified that he did not allow South Asian workers to take longer breaks or 

work less hard than the African workers. 

[263] He testified that he didn’t feel that Mark Jansen was slow.  

[264] Sunny testified that, on July 22nd, he had a meeting with Mr. Birkett of the 

Workers Compensation Board in Golden. He told Mr. Birkett that the water was boiled 

but testified that he couldn’t guarantee that all the water consumed in Golden was boiled. 

He said that people had a choice between drinking boiled or creek water or bottled water. 

He said there were 15 to 20 cases of bottled water purchased in Surrey before the trip to 

Revelstoke and that these cases were not used in Revelstoke. They were therefore 

available in Golden. 

[265] He testified that Bajwa mentioned to Mr. Birkett at the meeting on July 22nd that 

bottled water was available. The Workers Compensation Incident Investigation Report 

however stated, “No potable water available”. It made no mention whatsoever of bottled 

water. Sunny says he has no idea why it was not mentioned. 

[266] Respecting consumption of water, Bajwa gave evidence that an invoice number 

825857 found at page 415 of Exhibit 10, Tab 1 establishes that 24 boxes of 24 bottles 



52 
 

each were purchased on July 8, 2010 and that Exhibit 33 establishes that a worker on or 

about July 21, 2010 had two cases of bottled waters in his hands in a photograph in the 

Asian Journal Friday January 28, 2011 Edition.  

[267] Bajwa introduced into evidence an article from the Powell River Peak August 18, 

2010 in which it states that a spokesman for the Ministry of Forests and Range said 

“deficiencies were found but were corrected by the company”, referring to the 

Texada/Powell River project. 

[268] Bajwa denies that he told Chris Law that he got more work from African workers. 

He said he only spoke to Chris Law twice, once on the block and one previous meeting in 

the office. 

Findings 

[269] I find that the working conditions were essentially the same for everybody, that 

the workers received reasonable breaks but they were determined by when the circuit 

brought them back to the road so that they could obtain their lunches from the trucks 

rather than on a clock-based system. It could be then that, in certain circumstances, the 

workers would not get their lunch break until having worked past noon. Those conditions, 

however, would apply equally to every worker including Bajwa and Sunny. 

[270] The evidence is consistent that, with the exception of Mr. Balikama’s evidence, 

any worker could stop and take water when they needed to. There is some suggestion 

from some of the workers (but certainly not all) that African workers stopping to having a 

drink would be pressured to get back to work whereas South Asian workers were not. 

Given the conditions were exactly the same and that both South Asian and African 

workers who stopped for a drink would need to catch up with the crews they were 

working with in order to continue their planting or brushing activities, I conclude that it is 

improbable that they were treated differently. I find that they were treated the same on the 

block respecting breaks. 

[271] Ms. Barker testified that Sunny scared the African workers who were travelling in 

his 12-passenger van on a switchback and then laughed about it. This was repeated by 
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one other African witness but none of the others apparently attached any importance to it. 

I find that, in terms of the complaint of discrimination, it is not a material fact. 

8 Sexual Harassment 

[272] The allegation of sexual harassment relates to the interaction between Sunny and 

Christine Barker. This allegation is essentially supported with evidence from Ms. Barker, 

Mr. Camara, Mr. Nsekerabanyanka and Mr. Kahamba. Interestingly, Mr. Bahati, who 

was at the centre of it all, had very little to say about it. 

[273] Ms. Barker testified that Sunny made sexual comments in front of other workers 

and was rude towards her. She testified that, on one occasion, Sunny said he would marry 

her if she wore purple underwear. She testified that he made frequent comments about her 

underwear which were sometimes visible when she bent over to do her job. She said that 

Sunny would work behind her and look at her body and she found it embarrassing. She 

testified that she didn’t raise any of this with either Bajwa or Sunny, contrary to the 

evidence of Mr. Nsekerabanyanka. She testified that Sunny addressed her from time to 

time as “lazy pussycat” which she interpreted to mean lazy woman. She felt that his 

comments were more racial than sexual. He made many comments about her relationship 

with Mr. Bahati. His behaviour made her feel anxious and trapped, and oddly, she could 

not remember any other comments besides those that are stated here. 

[274] Mr. Nsekerabanyanka testified that Sunny told Ms. Barker to “move your pussy”. 

Ms. Barker also testified to that effect in direct but when confronted with the same 

statement in cross-examination, conceded that Sunny never said that to her. 

[275] Mr. Camara testified that Sunny was trying to sleep with Christine Barker and, 

therefore, was always trying to separate her from Mr. Bahati. Mr. Bahati was Ms. 

Barker’s boyfriend and they had arrived in Cranbrook together.  

[276] Mr. Bahati testified that Bajwa said to him “Your lips will turn red from sucking 

Ms. Barker” or words to that effect. 

[277] Mr. Bahati testified that Bajwa told him to “put a little Colgate on his dick and 

fuck her”. 
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[278] Mr. Kahamba testified that Sunny wanted to sleep with Ms. Barker, that she 

rejected him and that he was angry about it. He attributed the incident where Sunny threw 

a knife at Mr. Bahati to those dynamics. He said that Sunny said to Mr. Bahati “Sukhi 

was the first, you are going to be the second”. To put that in context, Sukhi had passed 

away in Cranbrook and the crew took two days off work as a result of that. Mr. Kahamba 

said that Bajwa was aware of the issue and had said that he was going to talk to Sunny, 

but nothing had changed. 

[279] The onus is on the Complainants to establish sexual harassment. The evidence 

presented is not strong, however, when the issue was raised with Ms. Barker in this 

hearing, it was clear that she was traumatized and had difficulty discussing the matter. 

She testified that her lack of recollection stems in part from her desire to put the whole 

episode behind her because it was so upsetting. That accords reasonably with my 

observations of her when required to answer questions about Sunny’s behaviour towards 

her. She was demonstrably uncomfortable due, I conclude, to trauma induced by Sunny’s 

actions. 

[280] Sunny himself denies that he had any sexual interest in Christine Barker, testified 

that he was never alone with her, and has the support of Bajwa and Mr. Jansen that 

nothing untoward occurred with Ms. Barker. Mr. Jansen, however, has confirmed the 

knife-throwing incident which certainly suggests that there was some bad blood between 

Sunny and Mr. Bahati. That bad blood is not explained in any other way by any witness 

in this proceeding. 

[281] Sunny testified respecting Christine Barker, that he had never been alone with her 

and never elicited sex or “anything else” from her. He testified that he did not agree that 

he took her to town and bought things for her and stated that he had no sexual 

relationship with her before, during or after his marriage. 

[282] With respect to Ms. Barker, Sunny denied that he followed her and watched her 

from behind, testifying that Ms. Barker was normally located near the back of his crew 

and he was more often near the front. (This contrasts with his earlier evidence that he 

worked at the back of his crew.) He denied that he told Ms. Barker that if she wore purple 

underwear, he’d make her his wife and denied any sexual advances towards her. In 
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response to a question about why Ms. Barker would make such statements, he suggested 

that he had berated her on occasion for missing trees, talking too much and not doing her 

job properly and that she had made up these things out of spite. I do not accept such 

explanation – it is inconsistent with the obvious discomfort demonstrated by Ms. Barker 

when required to testify about Sunny’s behaviour towards her. 

[283] Sunny denies that he ever called Ms. Barker “lazy cat” or “lazy pussycat”. He also 

denies that he ever stated “move your pussy”. He denies that he ever told Amani Bahati 

that his lips would turn red from sucking pussy every night. 

[284] In my view, it is probable that he engaged in the harassing behaviour in question, 

with the exception of the red lips remark which has been attributed by other witnesses to 

Bajwa. There is support for the evidence of Ms. Barker from other witnesses, my own 

observation is that when she was discussing Sunny’s behaviour towards her, she was 

genuinely upset. The knife-throwing incident fits in logically with Sunny’s irritation with 

Amani Bahati who was in the truck when the knife was thrown. It is clear that Sunny had 

some difficulties controlling his emotions. That was evident in the evidence respecting 

the incident in Surrey, the incident of throwing the brushing knife in Revelstoke and, at 

times, during the course of the hearing. I also am alive to Sunny’s own evidence that 

cracks were appearing in his marriage which eventually resulted in his divorce. 

[285] Sunny denied that Amani Bahati and Bajwa ever spoke to him about an interest in 

Christine.  

[286] Bajwa acknowledged that he was aware about Sunny throwing the brushing blade. 

He was not there when it happened but it was reported to him. He says that he asked 

Sunny and Sunny said he wasn’t mad at anybody but he was upset at what was happening 

because of learning about Forsite’s deductions. He was asked if he thought the actions of 

Sunny were justified and he said, “That’s what I think, I don’t know”.  

[287] Bajwa testified that Mr. Nsekerabanyanka never spoke to him about Sunny’s 

violent behaviour. He also denied that Mr. Nsekerabanyanka spoke to him about Sunny’s 

sexual advances to Christine.  
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[288] Bajwa testified that Amani Bahati came to him and spoke with him after Sunny 

threw a blade in his direction. Amani Bahati complained that Sunny threw the blade at 

him. He suggested that maybe Sunny didn’t like him because Sunny liked Christine 

Barker. Bajwa said that his response was, “Why would Sunny want Christine. Sunny has 

a wife and two kids. I don’t think so”. 

[289] Bajwa testified that he talked to Sunny about this event and Sunny responded, 

“Are you crazy, I have a wife and I have children”. 

[290] It was put to him that it was his view that if a person has a wife and children he 

would not be interested in an extra-marital sexual relationship. His response was, “I don’t 

do it in my life so expect it is not happening. I don’t have experience that way, my friends 

don’t”. 

[291] There is no evidence that Christine Barker raised the issue and expressed her 

discomfort to either Bajwa or Sunny. In fact, she says expressly that she did not. I am 

satisfied, however, that, in these circumstances, even the most insensitive individual 

would understand that comments about marrying a woman if she wore purple underwear 

and providing a lingering gaze to that woman’s posterior in front of a large crew of male 

tree planters was going to cause that woman discomfort. A specific complaint should not 

be necessary. 

Findings 

[292] Although the concrete evidence of sexual harassment is not strong, I find that 

Sunny did make the comment that Ms. Barker attributes to him and that he did gaze at 

length at her body as well as address her as “lazy pussycat”. 

[293] I find that it was those events that induced fellow workers Camara and Kahamba 

to conclude that Sunny had a sexual interest in Ms. Barker. 

[294] I also find that such comments and actions were unwelcome by Ms. Barker and 

traumatized her. 

[295] I find that the statements attributed to Bajwa by Mr. Bahati were made and that 

they were inappropriate in the extreme and very unwelcome. 
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VI EVIDENCE OF HARDILPREET SINGH SIDHU 

[296] Sunny testified at length respecting his background, his work as a chef in 

Calcutta, his arrival in Canada, difficulties securing a job in Canada and his path to 

becoming employed as a tree planter in 1999. He testified that tree planting work is hard 

work but that he learned to do it quickly and was struck by some of the beautiful places 

such as Wells Gray Park where the work was carried out. After his first season, he 

worked three more seasons with Khaira, worked thereafter at DHL Courier for the period 

from 2002 or 2003 until 2008 at which time he was approached by Bajwa who needed 

financial assistance. He lent Bajwa $10,000 and became a partner in his enterprise, 

Khaira, with an additional investment. Although he understood they would be equal 

partners, in fact he became a 51% shareholder. 

[297] In 2009, his first year as a partner in Khaira, they worked in Kelowna, Prince 

George, Revelstoke and Golden. During that year, John Nitunga/Malakani became a good 

friend. Most of the time, Sunny worked in the field and ran errands. Bajwa would remain 

in the field. Because he was running the errands, Sunny’s evidence was that he spent a 

good deal of personal money using his personal credit card and personal bank account. 

[298] Sunny testified that, when payment was received on the contracts, the workforce 

was paid first then the credit cards were paid off and sometimes there was not much left 

over.  

[299] He testified that his wife, who worked in the banking industry, topped up the 

personal banking account when necessary. 

[300] Sunny also gave a significant amount of evidence respecting his relationship with 

the crew, generally, and specific instances which I took were intended to demonstrate he 

had a good relationship with the African crew members. 

[301] Sunny testified that, in 2009 in Revelstoke, Tom Austen checked the brush work. 

He did so every other day or so. The significance of this evidence I believe was to debunk 

the suggestion, raised in WorkSafe BC’s Investigation Report, that BCTS did not know 

that Khaira was working in the Revelstoke/Golden area. Also, to demonstrate that BCTS 

had no difficulty with the quality Khaira brought to the job in 2009. 
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[302] Sunny described his job as staying behind his crew and ensuring that they brushed 

properly. He said that for every 1% below 95.5% quality, payment under the contract 

would be reduced 3 to 4%. As a result, finding missing trees was very important. He said 

that the checker looks at the block from the road looking at where brushing has taken 

place and where brushing had been missed. He testified that, if the crew missed one tree 

out of a hundred, there would be an economic impact. 

[303] The contract would require that brushing must take place 10 to 12 centimetres on 

each side of a tree and there should be no objects on the soil in that area. Up to one metre, 

the brush should be knocked down and, beyond a metre, it should not be possible for the 

brush to be bent to touch the tree. As a foreman, he would brush anything that was missed 

by the crew.  

[304] Sunny’s group was the lead group. The crew would go around the perimeter of the 

block and work towards the middle. The lead group would stay in front. If the crews 

behind catch up, they get bunched up and it is difficult to re-organize the whole line. 

Communication took place between he and Bajwa by shouting at each other. Bajwa’s 

crew would be 80 to 90 metres behind and they had to yell at each other to communicate. 

[305] He said that Bajwa’s voice was the loudest. He said, as a result, there was 

“constantly big loud shouting”. 

[306] He made a few friends, including Jackson Minani. He learned some Swahili from 

them.  

[307] He testified that, in 2009, Khaira was paid fully on its contracts with only nominal 

penalty.  

[308] Sunny testified that, in 2009, they stayed in the Blue Water campsite near Golden 

and that Tom Austen was there on two different occasions. He testified that there was 

another community towards town a couple of kilometres. He testified that BCTS people 

were aware that they were staying at the Blue Water campsite. They were working blocks 

on the other side of a lake but there was nowhere to stay over there. 
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[309] Sunny also testified that he asked the cook to boil a pot of water and he spread the 

word around and told a few people but he did not get asked nor did he testify who those 

people were.  

[310] Sunny testified that, in 2009, at Bear Lake, he hit a worker named William with a 

shovel in the area of his right buttock. He testified that it was horseplay but somebody 

came to him and told him William was crying. The prank had gone wrong and he 

apologized to William. 

[311] At the end of the 2009, Sunny testified that he made no money. He had spent an 

additional $40,000 to $50,000 over and above the $100,000 he put in to purchase his 

share of the company. 

[312] He did not want to return in 2010. The losses had resulted in tension between 

himself and his wife, and his credit cards were “pretty much maxed out”. He had 

discussions with his wife.  

[313] Sunny testified that the planting and brushing rates in Powell River and elsewhere 

on the Coast including Texada are higher than the Interior. They do not receive much 

outside competition. Khaira wanted to tap into that Coast market and were prepared to 

suffer some financial hardship to make that happen. However, some aspects of their bid 

were not calculated properly. They had not realized that the only way into the 

Tahumming block from Powell River was by helicopter or by boat and helicopter, which 

was the option that they eventually took. 

[314] In Texada, all of the trees were planted with a stake and sheltered with cones 

made of plastic. These needed to be tied and secured to the stakes which took 

considerably more time than the planting itself. As a result, only seven workers were 

planting and the rest of the Khaira crew were putting stakes in or, in the case of a few, 

providing the stakes. 

[315] There was a storm in Texada in which a number of the stakes and shelter cones 

got blown away on the block. The checker requested a re-work as a result, but all the 

blocks were passed and cleared by the checker. 
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[316] Sunny testified that a couple of the workers had inappropriate clothing and were 

given overalls. 

[317] Sunny testified that a number of workers did not have caulked shoes. He said Mr. 

Law was trying to enforce caulked boots. He said that it was not appropriate to wear 

caulked boots in Texada because the blocks were rocky and, with caulked boots, slipping 

could take place and one could hurt oneself. They were told, however, that the helicopter 

blocks at Tahumming had never been cleared and that there were a high percentage of 

rotting logs. In Texada, therefore, by agreement with Mr. Laws, the workers wore regular 

steel-toed boots. For the helicopter blocks, they wore caulked boots. 

[318] Khaira sought to put up some of the workers in a house owned by Sunny’s wife in 

Surrey between the end of the Powell River project and the beginning of the Kamloops 

project. There were 15 or so workers looking for a place to stay. Sunny and his wife 

owned a house which they had sold but on which possession had not yet occurred. The 

house had not been cleaned up yet and the kitchen smelled badly because of some meat in 

the freezer which had begun to rot. The workers did not want to stay there. Mr. Ngakira 

came to Sunny and began to complain that some had received pay cheques but that he 

had not. Sunny says that he told Mr. Ngakira that he would get him a cheque in a few 

days. Sunny resented that. Mr. Ngakira had received some help from Bajwa with personal 

issues after the 2009 season. Sunny stated words to the effect that, “Sometimes I wish the 

company ran like big companies run by white people”. Mr. Ngakira asked what he meant. 

Sunny responded to the effect that maybe people can understand that a lot of effort goes 

into assisting workers after the planting season. Mr. Ngakira responded to the effect that 

the company has to provide for its workers. 

[319] Sunny went inside but, when he emerged, he noticed that a number of Africans 

were upset. He was told that in his conversation with Mr. Ngakira, Mr. Ngakira had heard 

that Sunny would like the company to be a white person’s company and that he didn’t 

want any black people in it. 

[320] Sunny got mad at Mr. Ngakira. He told him off and then went back inside his 

house. There was a knock on the door. Bajwa and Mr. Ngakira were there and Mr. 

Ngakira was demanding full payment “right here and now”. Sunny refused to provide it 
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and told Bajwa that if he wanted to deal with it he could. Mr. Ngakira tried to barge in. 

Sunny says that he pushed back on the door. Bajwa raised his hands to push back on the 

door and Bajwa’s finger hit Sunny’s nose causing some slight bleeding. 

[321] Sunny went back out, opened the door of the van and spoke to Mr. Ngakira 

saying, “If you don’t understand something, you don’t have to make up a story. You are 

the senior person. I expect you to handle a situation better”. Sunny then said, “I am 

quitting. I don’t want to work for this company anymore. I can’t work with you – 

especially you Ngakira” and went back inside the house. 

[322] Sunny testified that, for the rest of the break between projects, he did not meet 

with or talk with any of the workers. Bajwa rented the workers motel rooms and dealt 

with everything that came up. 

[323] By the time it was time to go to Kamloops, Sunny had been talked into continuing 

in the company. He went to Kamloops. 

[324] He was required to put up $70,000 in security for the Kamloops project. He was 

frustrated because, in his view, it was only him putting money in. As it turned out, he 

understood that Bajwa had borrowed $30,000 from a friend and Sunny convinced his 

wife to put the remaining $40,000 in for the security deposit. 

[325] Sunny testified that the Kamloops contract was difficult. There were too many 

conditions from Forsite (managing the contract) and too many of those conditions were 

strictly enforced. Formerly, Sonny felt, checkers checked for quality stringently but, at 

the same time, had a little understanding respecting the difficulties related to the job. One 

of the checkers at Forsite was inexperienced. He complained about a lot of petty issues. 

On one occasion, Sunny challenged him to show them how to plant a good tree. Sunny 

described this checker taking three to four minutes to scree the soil and plant the tree with 

his hands. Sunny considered this ludicrous. He said that trees are planted every seven 

seconds and that, “If I did it like that, I would be there until 2011”. 

[326] The checkers wanted the trees planted on the northeast side of the rocks or stumps 

provided spacing would allow it. They wanted the soil to receive as little sun as possible. 
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It turned out that the majority of the workers had problems following that direction. That 

created some major issues. As a result, it was necessary to do re-work in some areas. 

[327] Four days or so into the contract, Sunny got a call from his wife. The $30,000 

cheque provided by Bajwa had bounced and her job was on the line with the bank since 

they had issued a bank draft based on that cheque. She personally borrowed money and 

covered the $30,000 but lost some respect in her workplace. This adversely affected 

Sunny’s relationship with his wife. 

[328] Sunny reacted badly to all of this, wasn’t eating and wasn’t going out to the field. 

He was talked into being more sensible by the cook, Moneer Ali. 

[329] There was a worker who had a vision of his grandfather, who had been dead for a 

number of years, appearing to him in the night. That worker had a different accent and 

Sunny mimicked that accent. He suggests that Mr. Nsekerabanyanka and others also did 

so. 

[330] Sunny testified that he was receiving information from his foremen suggesting 

that the planting was close to perfect quality, however the checkers were telling him that 

they were still having issues with quality. 

[331] In order to accomplish the Salmon Arm contract, Khaira needed more workers. 

They met an individual in Kamloops who arranged a crew of seven or eight Caucasians, 

mostly experienced planters. They did the Salmon Arm project with the assistance of 

some of the African workers, on a contract basis. 

[332] Sunny testified that the dumping of trees surfaced in the last seven days in 

Kamloops. Sunny was told by Bajwa that he and Babuji and Mr. Nsekerabanyanka 

caught somebody dumping trees. The approach was to push two or three trees into a hole 

and plant one tree on top of them. A worker by the name of Jeff was doing that. Bajwa 

wanted to fire Jeff right away. The African workers asked that Jeff be kept on and 

guaranteed that it wouldn’t happen again. Eventually, Jeff was allowed to stay on. 

[333] The contract required that a certain number of trees be planted daily. At the same, 

the checkers were requiring that re-work take place on several of the blocks. Production 

therefore got slower and slower. It became hard to catch up to the target set. The issue 
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was particularly problematic with the crews of a foreman named Fataki. Fataki declined 

to continue to work as a foreman because he didn’t like being blamed for the problems. 

He wanted to simply plant. Bajwa took over that crew. Fataki left before the Kamloops 

project ended. 

[334] With respect to the incident raised by Africans that Sunny required them to leave 

a truck in a bad rain storm, Sunny testified that it was a hail storm. The hail storm lasted 

five to ten minutes in one part of the block. The trucks were parked at the bottom of the 

block. Sunny approached the trucks and the African workers were sitting in the pickup. 

Sunny told them to get out of the pickup. A van was sitting there. Sunny told the Africans 

to remove their lunches from the pickup because he needed the pickup to take trees up to 

the block. He says the hail had stopped.  

[335] Several of the Africans then went to the van which was the property of an 

Aboriginal crew that was also being utilized on a contract basis. Sunny told them to leave 

the van because it belonged to the aboriginal workers. 

[336] As a result of the production delays arising out of the re-work requirements, the 

production delays got longer and longer. On May 25th, Khaira was told that the Kamloops 

contract was being cancelled. They were told to return the trees to Forsite.  

[337] Sunny felt, at the time, that there would still be enough payment to cover their 

expenses. Much later, when he saw the documents prepared by Forsite, he saw that the 

margin of error being used was the full strength of the contract. 

[338] Sunny’s evidence was that, when the BCTS contract was shut down on July 22nd, 

monies were still owing for the Kamloops, Revelstoke and Golden contracts. As will be 

seen, this does not line up with Bajwa’s evidence. 

[339] When the Kamloops contract was shut down, the Revelstoke and Golden contracts 

were not due to start for close to two weeks. Bajwa arranged for some of the workers to 

work for Devan Enterprises at Nimpo Lake. He provided one truck for the workers that 

were going to work at Nimpo Lake and a van to workers who were going to go to 

Winnipeg over the break. The trailer and a five-ton truck were left in Kamloops and 

Sunny and Bajwa returned to Surrey. 
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[340] Upon going to Revelstoke, they met Christine Barker and her half-brother Austin.  

[341] In Revelstoke and Golden, Christine Barker and Amani Bahati slept together in a 

tent. They were in a romantic relationship. 

[342] Bajwa and Sunny met with Tom Austen and a woman representing BCTS in 

Revelstoke. They were left with the impression that the notification of project would be 

sent out to WorkSafe BC by BCTS.  

[343] In Revelstoke, Sunny’s crew was made up of nine to ten workers plus Sunny 

himself. Christine Barker and Austin were part of that crew. The rest were Africans. 

[344] Over the next four or five days, it became apparent that Amani Bahati wanted to 

work near Christine Barker. Sunny says there was a lot of talking between those two and 

areas were missed at times. He said he had to caution them. He said others were being 

friendly and chatty as well. As a result, trees were missing behind them and Sunny had to 

work extra hard. One day, he testified that quite a lot of areas were missed. He was 

frustrated and shouted at Christine and Amani Bahati. He told Christine she could work 

in another crew or Amani could work in another crew and walked away. Christine walked 

back to the road, she had been crying and she spoke to Bajwa about not being allowed to 

work together. (This does not line up with the evidence of Ms. Barker that she did not 

raise the issue of Sunny’s treatment of her with either of Sunny or Bajwa.) Bajwa asked 

Sunny what happened. Sunny explained and suggested to Bajwa that she should be 

moved to a different crew. The next day Christine Barker worked on Mr. 

Nsekerabanyanka’s crew along with Amani Bahati.  

[345] Sunny then says that four or five days later, Christine Barker returned to his crew 

saying she preferred to work in that crew. Sunny resisted but Christine Barker insisted 

and she did work in his crew. However, after a few days she went back to Mr. 

Nsekerabanyanka’s crew.  

[346] At the end of June, documents were received from Forsite indicating substantial 

penalties, providing a final cheque for the Kamloops work. Sunny testified that there was 

“no possibility of paying off our expenses”. Sunny was told of this situation whilst 

working on the block in the morning by Bajwa. That day they were working on a divided 
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block and, after telling Sunny the bad news, Bajwa left. It was on that day that Sunny 

threw a sickle at a pick-up truck (characterized by some as throwing a sickle at Bahati). 

The sickle hit the truck. Sunny said, “I was frustrated, people weren’t getting up, I’m 

losing money and nobody cares”. Sunny then walked away. 

[347] In Revelstoke, a cook named Allan was hired to cook for the Africans. He cooked 

fu fu.  

[348] A fight occurred next to the kitchen on one occasion involving Allan and Amani 

Bahati as well as Jean Claude Nabulizi. As a result of the fight, Allan was told to leave. 

[349] Sunny denied that Mark Jansen or Austin received a paid day off on Canada Day. 

He said that they did get a day off. They got it by hanging back and it was not an 

approved day off. 

[350] Sunny testified that Bajwa would require persons to keep working but the people 

took days off here and there. He said the only persons who didn’t were himself, Bajwa 

and Moneer. (This seems to be inconsistent with his evidence that he didn’t go to work 

for some four days on the Kamloops site) 

[351] Sunny testified they understood the need to take days off and that ignorance was 

his excuse for not scheduling days off.  

[352] Sunny testified that Tom Austen was certainly fully aware that Khaira was 

working in Golden. He points to Exhibit 8 and an email at page 342 which said that they 

were working in the Blaeberry area. Blaeberry is near Golden. 

[353] Sunny testified that the final paperwork from Forsite was received in Golden and 

it was then that Khaira learned that nothing further would be forthcoming. 

[354] Further, Sunny testified that there were ample opportunities for workers to leave 

the camp at Golden if they wished to do so. He testified that workers would go in a 

couple of pickups each evening into Golden. Further, he testified that there was an RV 

Park nearby which had telephones. Additionally, some individuals had functioning cell 

phones so could have arranged to leave if they wished to do so. 

[355] Bajwa showed the papers from Forsite to some of the workers in Golden. He told 

them that Khaira had sustained a big loss, that the money is late, production was slow and 
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the quality was not good. The workers were asking to be paid and Bajwa was telling them 

that pay would be a little late but that they shouldn’t worry, they would be paid in a few 

days. 

[356] Sunny left that meeting and, two or three hours later, he was woken by loud 

shouts and angry voices. There was a scuffle and he saw Bajwa with Austin, whose head 

was bleeding. The cuts on Austin’s head were such that they might require stitches and 

Sunny told Bajwa that they needed to take him to the hospital. 

[357] Sunny, Christine, Austin and Amani Bahati went to the hospital. 

[358] The next morning the strike began. The South Asian workers and Mark Jansen 

and only approximately four or five African workers went to the block. When they 

returned at the end of the day, they were told that the other African workers were on 

strike. 

[359] Bajwa prepared postdated cheques. 

[360] Sunny testified on the first day of the strike none of the Africans who struck got 

up for breakfast. The cook, Moneer, packed up, locked the kitchen trailer and went to 

sleep. On subsequent days, they were fed.  

[361] Sunny testified that he burned a pile of garbage at the Golden campsite which was 

the basis for initial concerns about that campsite. He said that he poured gas on the 

garbage so that it would burn “properly”. He testified that, on the last day of the strike, 

those who were working on the blocks returned to the campsite and there were 

“numerous official vehicles” present. Discussions took place about camp standards. 

Sunny was pulled aside and informed of a fire issue. He was issued a ticket for lighting 

the fire and Bajwa received a ticket requiring Khaira to leave the site within 24 hours. 

According to Sunny, they were told they were evicted, they were told complaints had 

been made and the workers were being taken to Golden. 

[362] Respecting Mr. Nsekerabanyanka’s evidence that Sunny had prodded him with a 

brushing knife in the back, he testified that it had happened more than once by way of 

horseplay and that Mr. Nsekerabanyanka also poked him with a brushing knife a couple 

of times. 
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[363] In cross-examination, it was put to him that he had testified that he had a head 

injury and had since suffered some memory problems and he agreed that that was true. 

He testified that in early 2011, while working as a framing labourer, he fell and as a result 

was a participant in the head injury assessment program. He says his memory is 

reasonably good but that he has some memory issues. 

[364] Sunny testified that Khaira underestimated the costs for the Powell River and 

Texada contracts. He stated, however, that in January 2010, they told BCTS that they 

were comfortable with their bid. He testified that the Texada/Powell River projects were 

handled very well. 

[365] Sunny testified that John Nitunga and Peter Muya did not return in 2010 but 

denied that experienced workers left due mostly due to quarrels over payment. 

[366] Sunny confirmed that the various contracts had similar terms respecting 

compliance with the Employment Standards Act and the Workers Compensation Act and 

Regulations. 

[367] He testified that there were 35 to 45 workers in the Texada/Powell River project, a 

similar number in Kamloops except for a short period when the small crew of Caucasian 

and a small crew of Aboriginal workers were contracted to work. He testified that in 

Golden there were 30 to 35 workers. He conceded that in each location there were more 

than 19 workers and so he was aware that an audit was required by Khaira in order to 

achieve appropriate certification from the Safety Council. He acknowledged that that 

audit process was not completed for 2009-2010. 

[368] Sunny testified that he relied on Bajwa’s knowledge of the industry. 

[369] He acknowledged that, under the Employment Standards Act, it is not possible to 

penalize workers for quality or production problems relating to tree planting. 

[370] Sunny was cross-examined with respect to the fact that several workers referred to 

by Babuji in his evidence did not work in 2010. Five workers were named and a few 

others were mentioned by Babuji, none of whom worked in 2010. Sunny confirmed that 

Babuji was mistaken in his evidence respecting those individuals. 
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[371] Sunny testified that the crew that he was supervising had to be the fastest crew. 

He said that he had the occasional South Asian on his crew, the most notable being 

Sukhi. Mr. Nsekerabanyanka had the occasional South Asian on his crew but the South 

Asians generally worked on the Babuji/Bajwa crew. 

[372] Sunny conceded that most African workers in 2010 did not reside in British 

Columbia and that they did not have vehicles at their disposal. He stopped short of 

confirming that they were largely illiterate. He conceded that none of them spoke English 

as their first language. 

[373] Sunny testified that Khaira provided all of the workers with their wage rates. He 

said that they paid between 16 and 17 cents in Kamloops which was increased to 20 cents 

once they had established their capability in Kamloops. He testified that for brushing the 

usual rate was $15.00 to start and $16.00 to $17.00 for more experienced brushers.  

[374] He testified he did overhear conversations between Bajwa and some of the 

Africans. Bajwa told them there would be some camping and some places where they 

would stay in motels. He said Bajwa told them to bring warm clothing, blankets and good 

work shoes. He said Bajwa told them to bring rain gear. Bajwa told them to bring work 

boots, not caulked boots. Sunny did not hear Bajwa say that they should bring all-season 

tents. He did hear Bajwa say that Khaira had some tents. 

[375] Sunny conceded that some Africans spoke limited English. He also suggested that 

South Asians spoke very limited English. 

[376] In Texada, Sunny acknowledged that the temperature was cold.  

[377] Sunny testified that nobody went to Tahumming without caulked boots. Sunny 

himself had to buy caulked boots to go there. 

[378] Further, Sunny testified that he knew there would be a delay between the 

performance of the contracts in Texada and Powell River and getting paid.  

[379] With respect to his rental property in Surrey where he was prepared to house 

approximately 15 workers, he testified that the premises could be cleaned but the big 

issue was the smell. His intention would have been to utilize the mattresses from the 

trailers. 



69 
 

[380] Sunny testified that $45,000.00 from the sale of his rental unit and the $30,000.00 

cheque received from Bajwa’s lender were placed in Sunny’s personal account. The bank 

was prepared to put a hold on those funds but because they were in Sunny’s personal 

joint account with his wife, who was an employee of the bank, the bank was prepared to 

waive the hold. This became the source of problems between his wife and her employer 

(the bank) when the Bajwa’s cheque bounced. 

[381] Sunny acknowledged that tree dumping is one of the worst things a tree planter 

can do and that it can result in significant fines. It was suggested to him that tree dumping 

was different than trees not accounted for but his response is that it was similar. He said 

unaccounted-for trees represents the difference between the number of trees claimed by 

the company to be planted and the number of trees that can be demonstrated to actually 

have been planted by density plots. 

[382] The Forsite documents according to Sunny demonstrate a much smaller number 

of trees were planted than Khaira’s records demonstrate. He said, “I believe they were 

dumped”. He refused to accept that margin of error could account for the difference. He 

said if you use margin of error, the deficit might have only been 80,000 trees. He said 

there would still be a huge difference. In his view, there was no other explanation 

possible, other than dumping. Sunny testified that $45,450.00 was deducted for non-

accounted-for trees. It was put to him that only $2,017.39.00 represented wasted trees. 

The total charges that were levied against Khaira was $74,000.00 related to quality 

issues. 

[383] Sunny was emphatic that the missing trees were dumped and “I’m here because of 

that”.  

[384] Sunny testified that if they had successfully completed the Kamloops project, 

Khaira would have received approximately $600,000. In fact, they completed just over 

one-half of the tree-planting at the point the contract was cancelled and were paid a total 

of $235,944.87. That included $72,379.29 they received prior to leaving Kamloops and 

$163,565.88 when they were in Revelstoke. 

[385] He further testified that there is a 10% security deposit and a 10% holdback on 

contract payments. The holdbacks took place for up to 60 days.  
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[386] Sunny pointed out they were expecting the 10% holdback and some reasonable 

portion of the security deposit to be returned. That did not happen due to the penalty 

assessed. 

[387] It was put to Sunny that Khaira’s own density and equality plots should have 

indicated there were problems and he acknowledged that they would have if they were 

done correctly. He said, however, that the foreman kept showing figures close to being 

perfect with only minor deviations. He said these included Babuji’s figures. He testified 

that no paperwork was received from Bajwa. 

[388] He testified that both Babuji and Bajwa mentioned quality issues and the checkers 

were communicating the same information. He said that even the African workers were 

confirming that there were quality issues but suggested that it didn’t seem that bad and 

Khaira operated on the basis that while it might reflect a little on the payment they 

received, hopefully that would not be significant. 

[389] Sunny conceded that they were under time constraints in Kamloops. He pointed 

out that Kamloops was all piece work and therefore the hope was that the workers would 

try to plant faster. In piece work, Sunny testified the workers would self-monitor their 

breaks. He said when the crew were involved in piece work, he didn’t drive them 

forward.  

[390] Sunny testified that if not required to pay overtime and to reimburse food 

deductions, he believes that Khaira could have made the payments they needed to make. 

He testified that he “has yet to see a company that actually pays overtime unless there 

was an excessively long drive to the block”. 

[391] Sunny testified that he knew Khaira was not allowed to deduct from salaries 

without written authorization. 

[392] Sunny also testified that he didn’t believe bi-weekly payment was a standard in 

the industry although he acknowledged that it was the law. 

[393] He testified that the workers signed a paper saying they understood that camp 

costs would be involved. He testified he felt the workers signed off on a sheet saying they 
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understood there would be deductions. He said he felt that it was okay and was banking 

on Bajwa’s relationship with the workers. 

[394] He was firm in his conviction that Khaira would have been financially alright if 

they had not experienced the dumping of trees in Kamloops and had the Kamloops 

contract cancelled. 

[395] Sunny testified, “I feel the workers went on strike because they were not going to 

be paid for their Kamloops work”.  

[396] He then testified that, “I felt the strike related to everybody having been drinking 

the night before”. Sunny testified that he realized in Golden that they would not be 

receiving any further money from Forsite other than the holdback. It was pointed out to 

him that holdback would be less than $60,000 and asked if that would be sufficient to 

cover the wages owing. His response was, “It would have made a substantial 

contribution”.  

[397] Sunny also testified that during the strike the garbage was not being disposed of 

because they were tired and felt like they were doing the work of two or three men.  

[398] Sunny testified that Khaira was initially banned from tree-planting work and 

brushing work in the Columbia area of the Province which was later extended to two 

years Province-wide. This occurred after BCTS cancelled the Revelstoke contract on or 

about July 21, 2010. 

[399] It was put to Sunny, in cross-examination, that he was worried about African 

workers drinking heavily and being violent but didn’t have the same concerns respecting 

the Caucasian or South Asian workers. His response was that he agreed because the 

RCMP had become involved in Kamloops on a couple of occasions respecting African 

workers so he had some concerns. 

[400] Sunny denied that he didn’t like people to be sick or injured because he didn’t 

want them to take time off. 

[401] The documentation establishes that, on July 26, 2010, the Revelstoke/Golden 

contract was cancelled. 
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[402] Sunny testified that there were two fact-finding meetings with Karpal Singh of the 

Employment Standards Branch. He also testified that Mr. Singh asked for information 

from Khaira for all employees who worked for Khaira between March 2010 and July 

2010. 

VII  EVIDENCE OF KHALID MAHMOOD BAJWA 

[403] Bajwa commenced employment in the tree-planting industry in 1994, working for 

Tiger Forest Tree Planting. He was promoted to supervisor in 1995 and, in his third year, 

the company helped him purchase Khaira. He commenced operating Khaira in 1999. 

[404] His experience with African workers commenced in 2005, when three Africans 

were hired. Several additional Africans came to work for him in 2006, including John 

Nitunga and two of his brothers; all of them worked for Khaira through 2009. The third 

brother, Jackson, worked in 2010, as did Ernest. 

[405] In 2008, Bajwa testified some trees were dumped and his contract was cancelled. 

He was able to pay all of his workers but paid late. 

[406] Bajwa paid the security deposit in 2008 in respect of the 2009-2010 

Revelstoke/Golden contract. 

[407] In 2009, Sunny became a partner and co-owner in Khaira. 

[408] In 2010, several of the African workers did not return. None of them said that they 

were not returning because of problems with Sunny. 

[409] Bajwa testified, contrary to Sunny, that Khaira had a profit in 2009 and that he 

and Sunny took equal amounts out. The profit apparently was not large. 

[410] Bajwa testified that several of the workers who had worked with him in the past 

sent friends and relatives to work with Khaira in 2010. He testified that he never asked 

those workers what their status was in Canada, that he always discussed wage rate, 

accommodations, and what equipment they required including blankets, pillows etc. 

[411] Bajwa’s testimony was that 99% of the Africans spoke well enough to be 

understood (this coincides with the evidence of Ms. Barker that the Africans spoke good 

English). 
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[412] Bajwa testified that Khaira had the low bid for the work in Texada/Powell River. 

He said the low bidder does not necessarily get the contract, the BCTS checks references. 

He said Western Silviculture tried to intervene but that he told the Ministry he had 

planted on tough ground in the past. He testified “We successfully completed that 

contract”. He said “Every contract doesn’t make a profit”. He said Khaira wanted to enter 

into that market in order to keep its name in front of the Ministry. He testified that Khaira 

received 100% payment for the contract on Texada/Powell River. 

[413] Bajwa testified (as had Sunny) that he believes that everybody was born the same 

way and that God made everybody equal. 

[414] Bajwa testified that they could have easily finished the contract on time in 

Kamloops if they had not encountered problems with quality based on the inability of the 

workers to comprehend that they were to plant on the northeast side of obstacles (related 

to shade). He said that he spent lots of time with the foreman every day and lots of time 

with the planters trying to get them to understand the concept of planting on the northeast 

of obstacles. 

[415] Bajwa testified that, in Kamloops, Fataki Mugumu Fiston was supervising but 

was claiming to have planted many trees. Bajwa tried to find out what was going on but 

couldn’t. In the end, Fataki, according to Bajwa, said that he wasn’t going to continue to 

serve as a supervisor and wanted to just plant. He said that Fataki would finish planting 

his trees 45 minutes before everybody else. He wondered how that was possible and 

asked Mr. Nsekerabanyanka and Guillaume to find out.  

[416] Fataki quit and left. Bajwa produced evidence in the form of an email that 

suggested that Fataki had dumped trees in 2011 while working with another tree-planting 

outfit. 

[417] Bajwa suggested that Fataki had been dumping trees while working with Khaira. 

[418] The email produced by Bajwa suggested that another tree-planting company had 

experienced Fataki dumping trees and indicated that he should not be hired. 

[419] In respect of Mr. Balikama, Bajwa testified that Mr. Balikama started his 

employment with Khaira on June 17th as established by an email to the Employment 
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Standards Branch, dated November 8, 2010, but informed the Workers Compensation 

Board that he was working for Khaira on June 1, 2010 when he alleges he was hurt on the 

block. Bajwa testified that Balikama never complained to him about being injured, that 

Balikama told the Workers Compensation Board that he was hospitalized but the 

Workers Compensation Board found no record of such hospitalization.  

[420] Bajwa denies that Khaira had any obligation to provide a notice of project to the 

Workers Compensation Board. He relies on Inspection Report 2010156160219 filed as an 

Exhibit in this proceeding to support his position that Khaira was not the owner and it is 

the owner who must ensure that a notice of project is provided to the Workers 

Compensation Board. The Inspection Report does indeed say that. 

[421] Bajwa testified that Forsite shut down the Kamloops contract over quality and 

productivity issues rather than dumping. 

[422] Bajwa called attention to Exhibit 10, Tab I, pages 350 through 354, which are pay 

certificates provided by Forsite to Khaira at the end of June 2010. They demonstrate that 

the pay certificates are signed off between May 27, 2010 and June 25, 2010, after the 

cancellation of the Kamloops project in late May 2010. 

[423] Bajwa testified that, when they went to Revelstoke, they did not know how much 

they were going to be deducted. He learned of the deductions through a call from his wife 

while they were working in Revelstoke and had her send the Forsite documents to him by 

bus. 

[424] Bajwa testified that, before everybody left Kamloops, they were paid in full. He 

testified that if he did not pay them, they would not have worked. He pointed out that 

none of the Forsite documents that were provided to him were signed in May, except one 

which was signed on May 27th, after Khaira left Kamloops. He said Khaira didn’t 

understand that they were going to be charged for wasted trees. 

[425] Upon receipt of the Forsite documents, Bajwa showed them to the workers in 

Golden. He said the same night, the workers got together. He told them that he needed a 

week in order to be able to pay them. He testified that he told the workers, “I don’t want 



75 
 

to lose this contract. If I lose the contract, everybody loses”. He testified that he asked 

them to please work. He said they agreed so he gave them postdated cheques. 

[426] He said the same night, Kiboko and Austin fought and Austin was hit over the 

head by a bottle. Austin was taken to the hospital that evening. The following morning, 

only half the crew got up to go to work. When they returned from the block, there was a 

police officer who raised the issue of Khaira using a recreational campsite as a 

commercial camp without a permit and with respect to the fact that garbage had been 

burned. Alex McLean, who was there with the police officer, wrote tickets with respect to 

both infractions. 

[427] Bajwa testified that the fire for which the ticket was issued was not started by 

Sunny and that the workers, who stated that it was, were fabricating that story. This is an 

odd piece of evidence considering that Sunny has previously given evidence that he did 

start the fire and used gasoline to do so. 

[428] Similarly, contrary to the evidence of Sunny, he suggests that he and Sunny did 

not meet with BCTS on July 22nd. He says that the meeting took place on July 23rd and 

that Earl Hunt, Tom Austen and Jason Stupinkoff from BCTS were all there. They 

expressed that they did not challenge the quality of Khaira’s work but doubted that 

Khaira would be able to finish the contract. He says, the same night, Khaira was informed 

that the contract was terminated. That was followed by the letter of July 26, 2010 

cancelling the contract. 

[429] Bajwa disputes that BCTS did not know where they were working. He referred to 

the testimony of Sunny earlier that BCTS knew they were working in the Blaeberry area 

which is near Golden. 

[430] Bajwa confirmed that, on the occasion when Christine Barker left the block 

crying, she told him, “Sunny doesn’t let me work. He says Amani Bahati and I talk too 

much”. He testified that he told Ms. Barker to work with Mr. Nsekerabanyanka’s group 

so that he can talk with Sunny. He said that he spoke with Sunny that evening and Sunny 

confirmed that they talked too much. He said, after that, Ms. Barker didn’t say anything 

further; she worked happily with Mr. Nsekerabanyanka’s crew, joked around with them 

and seemed very happy. 
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[431] Bajwa says, “I don’t think she has any problems staying, living or working there”. 

He suggested that there were no derogatory remarks used towards the Africans.  

[432] In cross-examination, Bajwa indicated that, in 2009, he had no recollection of 

Sunny incurring expenses of $40,000 that were unpaid. He said that they had no 

expectation of incurring debt in 2010.  

[433] Bajwa testified that he purchased groceries and gas in 2010, that he paid the 

Texada, Revelstoke and Golden security deposits and that Sunny paid the Kamloops 

security deposit. 

[434] Bajwa acknowledged that, for the Texada/Powell River project, Khaira had the 

lowest bid and that they also had the lowest bid in Kamloops.  

[435] When asked whether he underestimated the cost of completing the Texada/Powell 

River project, he responded that he could complete the contract for that price. He stated, 

“Not all contracts give you profit” and “I thought I could make some money”. 

[436] It was put to him that many of the workers were newcomers to Canada and never 

planted trees before. His response was, “Everybody has to start somewhere and it is easy 

to explain how to do”. 

[437] Bajwa acknowledged that John Nitunga, Peter Muya and other experienced 

planters didn’t return in 2010 and he did not know that they wouldn’t be returning when 

he made his bid. 

[438] Bajwa acknowledged that he had contracts with BCTS, the Ministry of Forests, 

Forsite, and the Okanagan National Alliance to plant trees and brush trees. He 

acknowledged that all of the contracts required compliance with the Workers 

Compensation Act and Regulations, the Employment Standards Act and Silviculture 

Contract Camp Standards. He further acknowledged that he was required, as owner, to 

supervise the work on these contracts. 

[439] Bajwa was asked a series of questions with respect to the BC Forest Safety 

Council base certification requirements (a system of rating safety of an operator in the 

forest industry). He testified that he requested re-registration as a small employer when 

he knew that he was in fact a large-scale employer. He acknowledged that on June 16, 
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2010, the BC Forest Safety Council required that by July 2, 2010, Khaira was to register 

in the large employer (base) category and that by September 3, 2010, Khaira must 

provide a complete base certification audit prepared by a certified external auditor. The 

evidence established that a small-scale employer could conduct an internal audit whereas 

a large-scale employer was required to have the audit carried out by a certified external 

auditor. 

[440] It was clear, on the evidence, that Khaira would have been quite happy to continue 

operating as a small-scale operator although such an operator must have 20 employees or 

less and it is clear that, at all material times, Khaira was a large-scale operator. In other 

words, Khaira was willing to ignore BC Forest Safety Council requirements. 

[441] The evidence established that, on September 7th, BC Forest Safety Council 

cancelled Khaira’s safe certification. Bajwa testified that he didn’t see that cancellation 

letter. 

[442] Bajwa testified that he was aware of the Employment Standards Act and Workers 

Compensation Act requirements and regulations. 

[443] Bajwa testified that Babuji gave names in evidence who did not work in 2010, but 

rather, worked in 2008 and 2009. He testified that Babuji was confused because the 

questions put to him skipped around. 

[444] Bajwa testified that the argument between Sunny and Mr. Ngakira was about 

Sunny wanting the workers to stay in Sunny’s rental accommodation and that there was 

no mention of a payment issue in front of him. (I note that that is contrary to Sunny’s 

evidence.) 

[445] With respect to the altercation between Mr. Ngakira and Sunny in Surrey, it was 

put to Bajwa that Sunny said to Mr. Ngakira that he was going to quit. Bajwa said, “I 

think he told me he was going to quit”. Bajwa said, “Several times he told me he was 

going to quit. He never quit”. 

[446] Bajwa agreed that Sunny was the main financier in 2010. He said, “Somewhere he 

put money, somewhere I had money”. He said Sunny also worked in the bush, also 

provided groceries. Bajwa said, “I was mostly in charge of payment of wages”. 
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[447] Bajwa testified that Sunny paid for a lot of groceries in 2010; most were 

purchased in Surrey but, on a daily basis, in the field, Sunny paid on his credit card. 

[448] Bajwa testified that he knew they had quality problems in Kamloops but didn’t 

know that they had a problem with tree dumping. 

[449] Bajwa testified that the security deposit for the Kamloops contract totaled 

$70,000.00 and it was not repaid. He said Khaira learned that on December 8, 2010, 

when Forsite advised that it would not be repaid by letter. He said that there was a 

deduction for quality, that the waste-tree deduction was normal but the unaccounted-for 

trees was not normal. He said he was previously uncertain what portion of the security 

deposit would not be returned. He knew they were taking some money, he didn’t know 

how much would be deducted for the unaccounted-for trees. 

[450] Bajwa confirmed that Sunny was very upset when they became aware of the 

extent of the deductions in early July 2010. 

[451] He testified that the contract was to plant 500,000 trees in Kamloops and that 

roughly 100,000 unaccounted-for trees were recorded by Forsite. 

[452] Bajwa testified that the only person that he caught dumping trees was a worker by 

the name of Jeff. He told Jeff that he had to leave and the workers intervened and asked 

that Jeff be allowed to stay. Bajwa succumbed to that pressure. 

[453] Bajwa testified that Mark Jansen did not get a paid day off on Canada Day. 

[454] Bajwa testified that Ernest Nitunga worked from Texada through, until departing 

a day or two prior to the closure of the Blue Water recreation site camp due to physical 

threats he received. He was paid regularly during the season and the money he was owed 

was paid at the end of the contract. 

[455] Bajwa was asked whether the South Asian and white workers don’t ride in the 

back of the trucks. He responded, “Nobody rides in the same seats, they go where seats 

are available”. He testified “99% of the workers prefer the van, it has music and they can 

joke around in the van”. 

[456] Bajwa testified that the only motive for the Complainants’ human rights 

Complaint is to obtain money from the Respondents. Interestingly, he was then asked 
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whether Mr. Nsekerabanyanka was just there for the money as well. His response was, 

“Mr. Nsekerabanyanka was not like that before. I don’t know what is in his mind now, 

who’s guiding him. He’s not like that – he’s a good guy”. 

[457] Bajwa agreed that he told workers not to talk to Government personnel. He 

explained it by saying that he was best-equipped to explain about the block. He said he 

had never seen Sunny tell workers that. 

[458] In the same vein, Bajwa testified that Government workers are always looking for 

negatives so, for that reason, he told workers not to talk to Government workers. He 

denied that he ever told them to tell Government workers they don’t speak English. 

[459] It was put to Bajwa that he did not want African workers to know their rights 

under the Employment Standards Act because Khaira was not paying them according to 

those requirements. He said 50% of them have laptops. How can anybody stop them from 

finding out their rights? Or words to that effect. 

[460] Bajwa denied that he ever received a document date-stamped August 17, 2010 

which set out that an inspection on July 21, 2010 revealed contravention of the 

Silviculture Contract Camp Standards and requiring that they be corrected. He said that 

Tom Austen, the author of the letter never met with him or any Khaira representative on 

July 21, 2010 and that no inspection report was provided to them. He pointed out that 

they had met on July 23rd in BCTS’ Revelstoke office but no such letter was delivered to 

him there. He acknowledged that he received an eviction ticket from Alex McLean 

requiring Khaira to leave the Blue Water Campsite and testified that he would have been 

able to prove, if they had stayed at the Blue Water Campsite, that Khaira met camp 

standards. He says, however, that as a result of the eviction ticket, Khaira left the 

campsite on July 21st. 

[461] The letter in question sets out the following contraventions of the Silviculture 

Contract Camp Standards: 

a. the standards were not posted in camp; 

b. no records/testing was done indicating the Blue Water Creek is safe for 

human consumption; 
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c. gray water was drained in a ditch 30 centimetres wide by 3 metres long 

located in the centre of the camp 10 metres away from Blue Water Creek; 

d. the kitchen is an open air canvas tent with a dirt floor; 

e. utensils were not sanitized (it is suggested that a step requiring the use of 

chlorine was not followed); 

f. a dining room of sufficient size to effectively accommodate the serving and 

eating of meals was not provided; 

g. the camp cook could not produce a basic food handler’s course ticket when 

asked; 

h. there was no temperature readout on refrigeration equipment; 

i. utensils, dishes and kitchenware were stored in open containers rather than in 

a cupboard; 

j. shower facilities did not meet requirements; 

k. one recreational site toilet on site for approximately 30 people – waste 

material found around perimeter of camp; 

l. only one wash basin on site; 

m. garbage was burned on site rather than being stored pursuant to camp 

standards; and 

n. a heater dry room for the purpose of drying clothes was not provided. 

[462] Bajwa confirmed that BCTS banned Khaira from bidding for contracts ultimately 

on a Province-wide basis for two years. Despite that, he suggests that Khaira is still in 

discussions with BCTS and “they love me”. 

[463] Bajwa testified that Khaira is planning to return to the tree-planting business. 

[464] Bajwa denied that he tried to tell the authorities in Golden that they were not 

allowed to “remove his employees”. 

[465] He also testified that “the workers made up a story about Sunny starting the fire” 

at the Blue Water Campsite for burning garbage. He suggested that the pile of burned 
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garbage was “already there, nails and everything”. As previously stated, Sunny 

acknowledged that he started the fire. 

[466] In the same vein, he denied Mr. Nsekerabanyanka’s evidence that Khaira had tried 

to have the contractor for whom his workers performed work at Nimpo Lake between the 

Kamloops and the Revelstoke contracts (“Devan”) send Khaira’s workers’ payments to 

Khaira. 

[467] He testified that Devan sent their payroll to Bajwa simply to establish that their 

wages were paid. 

[468] He denied, as well, Mr. Nsekerabanyanka’s evidence that, in Surrey, between the 

Powell River and Kamloops projects, Khaira had to be persuaded to pay for the meals 

consumed by workers for the second day at the buffet at the restaurant. He said he had an 

account with the restaurant and he produced invoices for each of the meals consumed by 

the workers. They were not, however, dated. I accept his evidence on this issue. 

VIII EVIDENCE OF DR. WANDA THOMAS BERNARD  

[469] Dr. Bernard was accepted as an expert in anti-black racism based on her academic 

credentials and experience. 

[470] Dr. Bernard’s testimony included the observation that the ideology of white 

supremacy was rooted in capitalism. She pointed out that in the United States harvesting 

cotton, in the Caribbean harvesting sugar, elsewhere coffee, all required substantial 

human labour. Africans were used as free labour and, as a result, were transported to 

various countries bordering the Atlantic Ocean as slaves.  

[471] She testified that the facilities that they were transported in were barbaric. They 

were packed like sardines into small ships with no or inadequate toilet facilities and many 

did not survive the trip. 

[472] It is estimated that millions of African people were dispersed to various parts of 

the world. Those that were taken were the individuals who could work or procreate. As a 

result, the communities that were left behind were struggling. She points out that slaves 

were bought and sold in Canada as well but did not flourish due to the climate.  
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[473] Dr. Bernard testified that the legacy of slavery and colonization is one that people 

of African descent live with and internalize. Those feelings lead to helplessness and result 

in systemic disadvantage rooted in white supremacy. 

[474] Conversely, Dr. Bernard testified that whites internalize the belief that persons of 

African descent are less than human; therefore, it didn’t matter how they were treated. 

There were notions of blacks being inferior, stupid, lazy, and unable to do certain things, 

all factored back to history and the legacy of slavery and colonization. 

[475] Dr. Bernard testified that black men were perceived less well than black women 

because they are seen as a threat. 

[476] Dr. Bernard testified that African and Caribbean Canadians who have been in the 

country for generations are dehumanized constantly, constantly marginalized and 

stereotyped, minimized, passed over for better jobs, and seen as less than capable. 

[477] She also testified that such people are exoticized, stared at with people 

questioning their very existence. 

[478] As a result, they are alienated. They don’t feel like they belong in Canada, even 

those who have been in Canada for many generations.  

[479] Dr. Bernard testified that black men and women coming as refugees to Canada 

have expectations that it will be a safe haven and hopefully a better place to live and raise 

a family. In Africa, Canada is seen as the Promised Land. 

[480] The actual experience is not as nice. Their qualifications are not recognized in 

Canada. A racism violence health study carried out between 2002 and 2007 identified 

that highly educated blacks are the most under-employed. They were least likely to have 

employment in their field of expertise; many had to return to school to be retrained. Some 

could not afford that and, as a result, took jobs to support their family, hence the under-

employment.  

[481] Other research looked at the experience of witnessing racism. The conclusions 

were that witnessing racism was just as damaging as experiencing it. What was observed 

was the everydayness of racism. This all had an impact on the physical, mental, 

emotional and spiritual health and well-being of African Canadians. 
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[482] Dr. Bernard testified that African society is patriarchal. When men can’t live up to 

expectations, they receive pressure from their families back in Africa. They are in the 

Promised Land, why aren’t they doing better? They are perceived as failures and 

incompetent in their own community and in their own family. 

[483] According to Dr. Bernard, black African experience is the most devastating of all 

people who experience racism. Black men had fewer opportunities to break through than 

women had. The everydayness of this weighs heavily on people with an awareness of this 

occurring. 

[484] It is suggested that the everydayness of racism shows up in employment. Black 

Canadians may change their name to have a better opportunity to find employment. Their 

ideas are minimized in the workplace. They are given the worst jobs in the workplace. 

Typically, concerns they take to supervisors, in most cases, are not addressed which 

makes them feel undervalued, worthless, desperate and trapped. 

[485] The N word arises out of the history and legacy of slavery. It is used to further to 

dehumanize slaves and make them feel worthless and undervalued. Slave owners didn’t 

have to learn the slaves’ names, just use the N word so that they were not individualized. 

Today when that word is used, it conjures up a lot of painful memories, rage and anger. 

The word is associated with slavery. 

[486] Dr. Bernard testified as to the psychological effect of the use of the word by a 

non-black against a black person. She testified that an African American using the word 

takes the power out of the word but that it is not the same when a non-black uses it. When 

that happens, African Americans either internalize the pain or act out of that pain. 

[487] Dr. Bernard also commented on black men in a romantic or sexual relationship 

with a white woman are stereotyped as hypersexual. The relationship is viewed as rape or 

sexual assault because it couldn’t arise from mutual attraction. Inter-racial relationships 

are not seen as healthy. The white woman in the relationship with a black man is seen as 

negative. People use the N word to describe her – “N-lover” to stereotype her. 
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[488] The consequence is that those who are allies of black people are treated similarly 

to the treatment received by the black person themselves. They are undervalued, alienated 

and the N word is associated with them. 

[489] Dr. Bernard testified that South Asians also stereotype black people. She says that 

South Asian people were also used as part of that colonization process coming from 

South Africa, Uganda, Guyana and Trinidad. She testified that the colour continuum 

resulted when brown people were used by whites to keep Africans in their place. South 

Asians were discriminated against as well. By giving them a certain level of privilege that 

created a bit of a buffer so they colluded with whites to further discriminate against black 

people. 

[490] Dr. Bernard testified that, because of the history and legacy of slavery and 

colonization of African countries, everybody has been indoctrinated with the stereotypes. 

Unlearning is a lengthy process. She testified that fear has a role in fostering 

discrimination. One of the reasons why racism happens is because there is a fear, of black 

men in particular. They are perceived as a threat. Fear also works the other way; 

immigrants have fear and that keeps them trapped in unhealthy situations. 

IX EVIDENCE OF CHRIS LAW 

[491] Mr. Law is a forest technologist. He carries out planning, quality control and 

safety inspections as a principle of Sproat Forest Services Limited in the silviculture 

industry. 

[492] Mr. Law spent ten years planting trees on the Coast and Interior regions. He has 

contracts with the Ministry of Forests, BC Timber Sales (“BCTS”) and certain licensees.  

[493] Mr. Law gave evidence respecting the bidding process for silviculture contracts 

and his personal observations respecting conditions for Khaira workers at Texada Island 

and Powell River. 

[494] Mr. Law testified that government contracts are posted on the internet. Those 

postings include the standards and the criteria for the bids. On government contracts, 

according to Mr. Law, price is the dominant factor for selection. 
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[495] Khaira had the lowest bid for the Texada and Powell River contracts. The Texada 

blocks were generally good ground, whereas Tahumming (accessed out of Powell River) 

was different. Logs had been left in the block to rot, there was lots of brush and 

vegetation. Brittain River was also very remote and steep and therefore technically 

challenging. 

[496] According to Mr. Law, BCTS didn’t do a good job of informing bidders of the 

nature of the terrain on each of these contracts. 

[497] Mr. Law met Bajwa and Sunny at BCTS’ office in Powell River to discuss the 

contract. He says that, after the meeting, there was a discussion of transportation issues. 

Khaira thought that they could drive and were told that the only way to access the 

Tahumming and Brittain River sites was by boat and/or helicopter. The geographical 

locations weren’t understood by Khaira when they bid, according to Mr. Law. Further, he 

testified that the helicopter company didn’t understand the geographical issues either. 

[498] On Texada, according to Mr. Law, the camp of Khaira was on private land and 

BCTS has no jurisdiction to inspect camps on private land. 

[499] Mr. Law testified that the Industrial Silviculture Camp Standards Act sets out the 

standards for industrial camps in Schedule D. That includes the number of toilets, 

showers per worker, that kitchens require a washable floor, drinking water is to be 

provided to standard, a place to dry clothes is required, a warm area to gather in the 

evenings, and food storage standards are set out. 

[500] According to Mr. Law, there was an issue if the contract should be awarded. He 

felt it couldn’t be done safely at the bid price but the decision was to award the contract 

in any event. BCTS, as a result, requested increased monitoring of the contract. 

[501] Mr. Law testified that the crew were mainly African, did not work in normal tree-

planting attire and did not have proper foot wear, which he described as safety boots with 

spikes (“caulked boots”). 

[502] According to Mr. Law, the workers were mostly inexperienced. He and his 

associates had no free conversation with the crew. He described that Sunny or Bajwa 

always intervened.  
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[503] Mr. Law’s observation of the camp included that there were tents on concrete 

pads, Quonset huts to protect the recreational vehicles and a few tables. He testified that 

the cooking facility was substandard. He was mostly concerned respecting the cooking 

facility and the lack of a warm space to spend time after work. He simply noted these 

things. Mr. Law testified that Bajwa told him that he used to hire South Asian workers 

but found out that he could work the Africans harder and that they were more productive. 

[504] Mr. Law noted that Employment Standards and Camp Standards were not posted 

in the campsite.  

[505] Mr. Law noticed, on the blocks, that Sunny and Bajwa stood in place and yelled 

instructions at African workers. He said the tone was hostile but he didn’t know what was 

being said. He said he didn’t notice the same issue with South Asians because Sunny and 

Bajwa could speak with them. Mr. Law testified that Bajwa and Sunny told him and his 

cohorts that they would post the Employment Standards at the camp the following day. 

Thereafter, no improvement was noted and the situation was reported to BCTS.  

[506] He testified that Bajwa and Sunny were staying at the Texada Inn rather than the 

camp. I note that he is the only individual who suggested that. There were certainly 

elements of Mr. Law’s evidence that suggested hostility to Bajwa and Sunny. That needs 

to be considered in evaluating the impartiality of his evidence. 

[507] Mr. Law suggests that he attended on six days at the worksite blocks on Texada. 

The Respondents suggest he was only there on one occasion. When that was put to him, 

he said he was there more than that but no longer, insisted on six days. 

[508] The Brittain River contract was cancelled because there was snow on the blocks. 

Mr. Law ventured that BCTS used the snow as an excuse for Bajwa and Sunny not to 

carry out the Brittain River contract but that has not been confirmed by any BCTS 

witnesses. 

[509] By way of hearsay, Mr. Law testified that Khaira rented one room in the motel 

and that their workers were “thrown out” because Khaira was just using the room to put 

everybody through to shower. There is no evidence from anybody else to that effect. 

(Another impartiality issue). 
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[510] In cross-examination, Mr. Law testified that the yelling that he heard on the block 

from Sunny and Bajwa was in a language he didn’t understand. If that’s the case, on the 

evidence the only individuals that would be communicated with in a language he didn’t 

understand were the South Asians. This raises the question of whether the yelling 

therefore had to be at the South Asians. 

[511] My overall impression of Mr. Law’s evidence is that he took a dim view of Sunny 

and Bajwa but had no direct basis for that with the exception of camp conditions. 

X  EVIDENCE OF ALEX McLEAN 

[512] Mr. McLean is a Natural Resource Officer. His function was to enforce 

compliance with environmental law. As such, he doesn’t normally investigate 

silvicultural activities. 

[513] The Golden camp at Blue Water was the first silviculture camp he had had any 

dealings with.  

[514] He received a complaint that there was a large pile of garbage at the Blue Water 

camp and that the river was affected by it. He drove out on July 21st to investigate the 

Blue Water site some 35 kilometres north of Golden. 

[515] When he arrived at the site, there were 24 Africans, two Caucasians and one 

South Asian cook. The Africans could not speak very good English. They told him they 

were on strike because they had not been paid. They were to have been paid the day 

before. They told him that they would not be fed if they didn’t work. 

[516] He observed a large pile of garbage, overflowing garbage bins and multiple 

potential health concerns including the fact that the generator was not running to keep 

food cool on a hot day. 

[517] Mr. McLean said the workers told them they didn’t have the means to leave (this 

seems to contrast with the evidence of the workers themselves, several of whom said that 

they wouldn’t leave without being paid). He testified that all of the workers wanted to 

leave. 
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[518] As a result of communications from Mr. McLean, Social Services intervened and 

the workers were taxied into Golden and provided motel rooms. They were brought to the 

local church and provided with a meal. 

[519] Sunny was subsequently ticketed for the garbage fire. Khaira was ordered to 

vacate the campsite and was ticketed for using the recreational site for commercial 

purposes without a permit. 

[520] Mr. McLean testified that the BCTS was concerned about contractual violations 

including the dish basin was filled with dirty water and they were told that no rinsing 

took place. The water supply, they were told, was the river and that the water was 

untreated and not boiled. He said the concern there was that it was not unusual for surface 

water to be contaminated by coliform bacteria and that, therefore, there was a potential 

health threat. 

[521] Mr. McLean testified that it appeared that gray water (meaning any water that had 

been used other than for toilet use) was disposed of straight into the ground. 

[522] Mr. McLean testified that there was an outhouse on site. There was no toilet paper 

and that he understood that the workers were instructed to use the bush to defecate.  

[523] Mr. McLean testified that, at the church, Bajwa and Sunny showed up and that 

Bajwa stated that they couldn’t take his workers without his permission or words to that 

effect. An RCMP officer who was present allegedly responded that the workers elected to 

leave and that it would be best if Bajwa left the premises. Bajwa apparently complied. 

[524] The workers were bused out of Golden to return to their homes on July 22nd. 

[525] In cross-examination, it was established that there was a residential area two to 

three kilometres from the Blue River campsite which had phone service. This undermines 

somewhat the efforts of the Complainants to establish that workers remained with Khaira 

because they were unable to afford to leave and had no way to communicate with home 

because of the remoteness of the Blue River location. 

[526] Cross-examination further established that Mr. McLean did not inspect the food or 

an unburned garbage pile, that it was possible that the food on site was non-perishable 
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and not as described, that it was possible that the “garbage pile” was comprised of useful 

objects. 

[527] Mr. McLean testified that the cook seemed to understand his questions and that 

the cook told him that dishes were washed in the water which was reflected in a 

photograph from Exhibit 7, Tab 19. Mr. McLean testified that the photograph looked like 

dishwater to him.  

[528] Mr. McLean acknowledged that Bajwa told him that Khaira had camped there the 

previous year. He did not confirm that BCTS told him that. 

XI EVIDENCE OF JOHN BETTS 

[529] Mr. Betts is the Executive Director of the Western Silviculture Association. The 

Association is a non-profit society operating since 1979. It represents tree-

planting/brushing firms, spacing contractors and wildfire suppression firms. It negotiates 

contracts with the IWA, the contracting community, the seedling community and the 

nursery group. 

[530] It comments on, and is involved in, the development of forest policy, the 

development of regulations including Employment Standards Branch camp standards and 

safety regulations. It helps determine best practices and training standards for the industry 

and serves as the voice of the industry. 

[531] There are 147 registered silviculture firms in British Columbia of which 30 are 

members of the Western Silviculture Association but those 30 members do 70 per cent of 

the silviculture contracts performed in the Province. The Western Silviculture 

Association represents its members’ issues to the public. 

[532] Mr. Betts began planting trees in 1966. In the 1980s, he ran his own planting crew 

performing spacing work and brushing work. He defined spacing work as thinning the 

tree stands in young plantations. 

[533] Mr. Betts testified that silviculture camp regulations were brought into force 

because of concerns over hygiene and facilities. 
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[534] He testified that silviculture workers work in extremes both cold and wet and 

extremely hot and dry. The camp standards provide for recovery, eating proper food, 

obtaining proper rest and providing relief from the stress and demands of the work. 

[535] He pointed out that, generally, the silviculture workforce is a captive workforce. 

[536] Mr. Betts further pointed out that it is imperative that operators dispose of gray 

water appropriately and that it not be polluted with brown water/raw sewage. All of this 

is designed to prevent problems with giardia. As a result, the camp standards provide that 

adequate potable water is required. 

[537] Mr. Betts testified that the Workers Compensation Board requires that a notice of 

commencement of project be provided to them. He testified that contractors have 

consistently failed in that obligation and that there is a pattern of neglecting to report 

which has persisted for at least ten years. 

[538] Mr. Betts testified that the better contractors provide good camps, they provide 

warm dry accommodation and good food. He testified that the contractors need to run a 

good camp in order to retain a crew and that it is a sore point with them that they have to 

compete with others not providing the same facilities. 

[539] He testified that, of 147 contractors registered in British Columbia, only 70 are 

safe certified. Safe certification, according to Mr. Betts, is a consideration in terms of 

awarding contracts for private licensees and BCTS, but not for Ministry contracts. 

[540] Mr. Betts testified that the Employment Standards Regulations were amended in 

2001 to encourage a maximum of 11 hour days for piece work, inclusive of travel time. 

They require that the piece rates result in exceeding or meeting minimum wage, explicit 

rest time, mandatory days off, a requirement to pay bi-weekly and a requirement that 

employers cannot borrow workers’ wages to fund their operations. 

[541] Mr. Betts testified that there is a general universality of contracts issued by BCTS, 

the Ministry and the private licensees which require compliance with employment and 

safety legislation and regulations. 

[542] Mr. Betts testified that, in 2009, his association got involved in tree-planting 

contracts on the Coast for 2010. They felt the low bid for Texada/Powell River was too 
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low and were concerned that the contractor had misunderstood or was reckless in 

presenting his bid. He testified that the bid was lower than the job could be safely done 

for.  

[543] In cross-examination by Bajwa, Mr. Betts acknowledged that Ministry contracts 

generally go to the lowest qualified bidder. He testified that the Ministry requires a 

general set of references which they check. He testified that Ministry requirements are 

less stringent than the licensees’ requirements. 

[544] Mr. Betts also testified that there would be a reasonable expectation that the 

licensee or Ministry would provide the notice of project to WorkSafe BC as opposed to 

the contractor. He said, however, that it is an “area of persistent ambiguity and lack of 

clarity”.  

[545] He was then asked about dumping and he testified that, unless it is possible to 

actually catch a worker dumping trees, opportunities to do anything about it are limited. 

[546] In cross-examination by Mr. Sidhu, Mr. Betts testified that if 10 to 15% of the 

trees are dumped on a $1,000,000.00 tree contract, the penalty would be substantial and 

there would be damage to the contractor’s reputation and goodwill. 

[547] Further, Mr. Betts testified that it would not be normal to have almost 15,000 trees 

unaccounted for. He testified that if a contractor was compensated on a tree-planting or 

brushing contract at 83% “you have problems with the quality”. He further testified that it 

was relatively rare to have unaccounted-for trees.  

[548] Mr. Betts was asked to look at BCTS documents relating to compensation for the 

Kamloops project. He testified that they were highly unusual. Fifteen percent of the trees 

were unaccounted for and that “you’ve got a problem on the crew by the looks of it”. 

[549] He testified the result is that Khaira is going to start losing money and will have a 

real problem. He testified that Khaira would be required to take drastic action to isolate 

who is responsible and remove them from the crew. 

[550] He also noted that the documents were not prepared until June 23, 2010 in respect 

of work done in May. He testified that that was a clear deficiency and that Khaira should 

have been apprised of these problems much sooner. He also pointed out however that, 
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arguably, Khaira should have noticed the problems themselves. He said, “You are 

required to provide adequate supervision”. 

XII ANALYSIS AND DECISION 

Relevant Provisions of the Human Rights Code 

[551] The complaint which is the subject matter of this decision was made pursuant to s. 

13 of the Code. It reads: 

(1) A person must not 

… 

(b) discriminate against a person regarding employment or any term 
or condition of employment... because of race, colour, …, place 
of origin,… of that person.… 

[552] Also relevant are s. 2 of the Code which reads: 

(2) Discrimination and contravention of this Code does not require an intention to 
contravene this Code.  

[553] And s. 3 which reads: 

(3) The purposes of this Code are as follows: 

(a) to foster a society in British Columbia in which there are no 
impediments to full and free participation in the economic, social, 
political and cultural life of British Columbia; 

(b) to promote a climate of understanding and mutual respect where 
all are equal in dignity and rights; 

(c) to prevent discrimination prohibited by this Code;  

(d) to identify and eliminate persistent patterns of inequality 
associated with discrimination prohibited by this Code; 

(e) to provide a means of redress for those persons who are 
discriminated against contrary to this Code; 

[554] As stated above, this matter is proceeding as a representative Complaint filed by 

Mr. Balikama on behalf of the individuals named in paragraph 6 of this decision. The 

Code allows such a complaint to be filed (s. 21(4) of the Code). 
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[555] Human rights legislation occupies a unique privileged status relative to other 

legislation. It does not have the constitutional status of the Canadian Charter of Rights 

and Freedoms but prevails above all other legislation. A broad liberal and purposive 

approach must therefore be taken to interpretation of the Code, University of British 

Columbia v. Berg, [1993] 2 S.C.R. 353, p. 370. 

[556] The allegations in the Balikama Complaint relate to systemic discrimination. Such 

discrimination may occur where a standard, practice or attitude affects certain groups in a 

disproportionately negative way, Canadian National Railway Co. v. Canada (Canadian 

Human Rights Commission) (1987) 40 D.L.R. (4th) 1931 109 (S.C.C.), p. 210. 

Law 

[557] A complainant is required to prove a prima facie case of discrimination on a 

balance of probabilities in order to establish discrimination under the Code. If the 

complainant is successful in establishing a prima facie case of discrimination, the burden 

shifts to the respondent to justify its conduct. If the complainant fails to prove a prima 

facie case of discrimination then there is no breach of the Code: Rai and others v. Shark 

Club of Langley (No. 2), 2013 BCHRT 204, at para. 361. 

[558] It is expected that the determination of whether a prima facie case has been 

established will involve analysis in a contextual and purposive manner. Hutchinson v. 

British Columbia (Ministry of Health), 2004 BCHRT 58, upheld on Judicial Review in 

HMTQ v. Hutchinson et al, 2005 B.C.S.C. 1421. 

[559] In order to establish a prima facie case, the Complainants must prove that they 

share the prohibited grounds of race, colour and place of origin, that the Complainants 

experienced an adverse impact with respect to their employment and that it is reasonable 

to infer from the evidence that the prohibited grounds of discrimination were a factor in 

that adverse impact:  Moore v. British Columbia (Education), 2012 S.C.C. 61, para. 33. 

[560] In Radek v. Henderson Development (Canada), 2005 BCHRT 302, the applicable 

principles for racial discrimination and analysis were set out as: 

a. The prohibited ground or grounds of discrimination need not be the 
sole or the major factor leading to the discriminatory conduct; it is 
sufficient if they are a factor;  
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b. There is no need to establish an intention or motivation to 
discriminate; the focus of the enquiry is on the effect of the 
respondent’s actions on the complainant;  

c. The prohibited ground or grounds need not be the cause of the 
respondent’s discriminatory conduct; it is sufficient if they are a factor 
or operative element;  

d. There need be no direct evidence of discrimination; discrimination 
will more often be proven by circumstantial evidence and inference; 
and  

e. Racial stereotyping will usually be the result of subtle unconscious 
beliefs, biases and prejudices. (para. 482)  

[561] The Ontario Court of Appeal has stated that anti-black racism is manifested in 

three ways: 

There are those who expressly espouse racial views as part of a personal 
credo. There are others who subconsciously hold negative attitudes 
towards black persons based on stereotypical assumptions concerning 
persons of colour. Finally, and perhaps most pervasively, racism exists 
within the interstices of our institutions. This systemic racism is a product 
of individual attitudes and beliefs concerning blacks and it fosters and 
legitimizes those assumptions and stereotypes: R. v. Parks [1993] O.J. No. 
2157. 

[562] The Tribunal has stated respecting racial harassment: 

Discrimination on the basis of race, ancestry, place of origin or religion 
(“racial/religious harassment”) may take various forms including offensive 
comments, slurs, jokes, insults or graffiti. The conduct must include a 
racial, religious or other dimension related to place of origin or ancestry 
and must have a negative impact on the work environment or result in 
adverse job-related consequences in order to constitute a contravention of 
s. 13 of the Code: Hadzic v. Pizza Hut Canada (cob Pizza Hut), 1999 
BCHRT 44.  

[563] In Adorgloh v. Seasons Foodmart and Feng Lin, 2013 HRTO 1201, the Ontario 

Human Rights Tribunal commented on the use of animal names to describe black people: 

By describing the applicant as an animal, the individual respondent 
perpetrated the stereotype that black people are subhuman and not equal to 
others. Para. 31.  
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[564] It has been held that there is a duty upon an employer to take “prompt and 

effectual action when it knows or should know of conduct in the workplace amounting to 

racial harassment”. Heinz v. Canada Employment and Immigration Commission (1988), 

10 C.H.R.R. D/5683 para. 41611. In that context, the employer is “obliged to take 

reasonable steps to alleviate, as best it can, the distress arising within the work 

environment and to reassure those concerned that it is committed to the maintenance of a 

workplace free of racial harassment”, Heinz, para. 41611. 

[565] It is submitted by the Complainants that a person (i.e. Ms. Barker) can be a victim 

of racial prejudice resulting in a poison work environment even if she is not a member of 

the racialized group that is the target. The case relied upon is Lee v. T.J. Applebee’s Food 

Conglomeration (1987) 9 C.H.R.R. D/4781 (Ont. BD. Inq.). 

Do the Participants in the Representative Complaint Share Race, Colour and Place 
of Origin? 

[566] With the exception of Christine Barker, all of the participants in the representative 

Complaint are Central African, dark-skinned black men. They all speak Swahili as their 

primary language and immigrated to Canada from Central African countries such as the 

Congo, Burundi, Rwanda and Guinea. 

[567] Place of origin encompasses the fact of being birthed in a particular part of the 

world. The Tribunal said in C.S.W.U. Local 1611 v. SELI Canada and others (No. 8), 

2008 BCHRT 436, paras. 237 and 238: 

The grounds of race, colour, ancestry and place of origin may be combined 
to define, in a comprehensive way, ethnic identity as a basis of 
discrimination. As stated by the Board in Espinoza, these four grounds 
“are often combined as a kind of wide net to get at certain complex 
discriminatory conduct”. A similar point is made by Tarnopolsky and 
Pentney, when they state that attempts to define “race” or “colour” are 
somewhat irrelevant in human rights law, “as the real concern is not with 
the ‘race’ or ‘colour’ or other hereditary origin of the individual who has 
been discriminated against, but rather with what the respondent perceives 
the complainant to be”: p. 5-19, and later, that while concepts such as 
“ancestry” and “place of origin” may be illusive of definition, “the drafters 
of Canadian human rights legislation have attempted to ‘get at’ many, if 
not all, of these types of pejorative reference by prohibiting discrimination 
based on them”: p. 5-25.  
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In other words, these grounds intersect in a complex way to describe a set 
of characteristics which may result in discrimination. The concept of 
“intersectionality” has been discussed in a number of human rights 
decisions, including Radek v. Henderson Development (Canada) and 
Securiguard Services (No. 3), 2005 BCHRT 302. The concept recognizes 
the reality that a person may be subject to compound discrimination, as a 
result of the combined disadvantaging effect of a number of prohibited 
grounds: paras. 463-465.  

[568] In Bitonti v. British Columbia (Ministry of Health) (No. 3) (1999), 36 C.H.R.R. 

D/263, the British Columbia Council of Human Rights stated that “place of origin” 

incorporates the fact of being born in a particular part of the world: para. 148. In the same 

case, it was stated that a protected group does not need to be homogeneous but must 

exhibit a shared characteristic identified as a ground of discrimination: para. 152. 

[569] It is clear that the Complainants share certain characteristics. They are dark-

skinned, they speak Swahili and in many cases French, they originate in a group of 

countries in Central Africa and are most all reasonably recent immigrants to Canada. 

Their defined geographic area brings them within the ground of place of origin as set out 

in Bitonti. Considering these commonalities as well as food preferences such as fufu, 

about which several of them testified, makes it possible to identify them as members of a 

distinct group of Central African “workers” exhibiting shared characteristics related to 

the grounds of race, colour and place of origin. 

[570] It is clear that members of the representative Complaint group share a 

constellation of characteristics related to the grounds of race, colour and place of origin. 

As stated in SELI “all [three] grounds intersect and are engaged by the complaint”. 

[571] Ms. Barker is, however, not identified with the rest of the group by virtue of race, 

colour or place of origin. She is Caucasian, blonde and, on the evidence, a lifetime 

resident of this Province or at least of Canada. 

[572] How then can she be part of the group represented by Mr. Balikama? 

[573] Ms. Barker was engaged in a sexual and romantic relationship with Mr. Bahati at 

all material times. She experienced, on the evidence, treatment which was attributable to 

that relationship. 
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[574] There is evidence of remarks made to Mr. Bahati respecting Ms. Barker 

possessing red lips from sucking on Mr. Bahati, applying Colgate to Mr. Bahati’s penis 

and “f…ing her” which appear, while sexually oriented, to also engage racism in the 

context of anti-miscegenation. The intersectionality of grounds referred to in SELI and 

Radek, recognize that a person’s experience may not be captured by a single ground. Ms. 

Barker may succeed with a complaint based on race, colour and place of origin if she can 

establish adverse treatment arising from those grounds. Her sexual relationship with Mr. 

Bahati, combined with her treatment on the job can be sufficient to establish such 

discrimination. 

[575] I note, as well, that Ms. Barker is the subject of the allegation of discrimination on 

the basis of sexual harassment. Both allegations will be dealt with in due course. 

Adverse Treatment Based on the Prohibited Grounds 

[576] There is little doubt that every worker who worked for Khaira in 2010 

experienced some form of adverse treatment. All of them were victims of Khaira’s 

blatant disregard for the Employment Standards Act and its requirement respecting time 

of payment, overtime, vacation pay, hours of work, working camp conditions and so forth 

regardless of whether they were black African workers or not. 

[577] The Complainants experienced adverse treatment in a variety of ways while 

employed by Khaira. The main issue before me is whether the prohibited grounds were 

factors in that adverse treatment. 

[578] A comparative group analysis can be useful in assessing whether a prohibited 

ground of discrimination is a factor in adverse treatment. It has its detractors however. In 

Canada (Attorney General) v. Canadian Human Rights Commission, 2013 FCA 75 

(“First Nations Child and Family”), the Federal Court of Appeal, sitting on appeal of a 

Judicial Review decision of the Federal Court which concluded that the Canadian Human 

Rights Commission was unreasonable in interpreting a specific provision of the Canadian 

Human Rights Act to require the Complainants in that case to point to a similarly-situated 

comparative group in order to succeed in establishing a discriminatory practice in the 

provisions of goods, services, facilities or accommodation customarily available to the 

general public, denied the appeal.  
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[579] In doing so, it pointed to the diminution of the role of comparative groups in 

equality analysis. In particular, it pointed out that in Moore, the Supreme Court of Canada 

reiterated that the existence of a comparative group does not determine or define the 

presence of discrimination but rather constitutes useful evidence, while further adding 

that insistence on a comparator group is formalistic, stating that the focus of the inquiry is 

not on comparative groups but “whether there is discrimination”, para. 60. 

[580] The Federal Court of Appeal noted that the Supreme Court of Canada took issue 

with the rote application of a comparator group analysis in Québec (Attorney General) v. 

A., 2013 S.C.C. 5, para. 346, as well. 

[581] In First Nations Child and Family, the Court adopted findings from Withler v. 

Canada (Attorney General), 2011 S.C.R. 396, stating 

In this regard, it bears recalling that discrimination is a broad, fact-based 
inquiry. Among other things, it requires “going behind the facade of 
similarities and differences”, and taking “full account of social, political, 
economic and historical factors concerning the group”: Withler, supra at 
paragraph 39. Consequently, the relevance and significance of particular 
facts, such as the existence or non-existence of a comparator, will vary in 
the circumstances. As the Supreme Court wrote in Withler, “the probative 
value of comparative evidence…will depend on the circumstances.” Para. 
22. 

[582] In the circumstances of this case, where the vast majority of the employees of 

Khaira at any given time were black African workers, it seems that the more appropriate 

analysis will be one of whether, in all of the circumstances, discrimination on the basis of 

race, colour and place of origin can be gleaned from the facts. 

[583] Whether a comparator group analysis is employed or not, it is the point of view of 

“the reasonable person, dispassionate and fully apprised of the circumstances, possessed 

of similar attributes to, and under similar circumstances as, the claimant” which has been 

employed in the discrimination analysis, Law v. Canada (Minister of Employment and 

Immigration), [1999] 1 S.C.R. 497, para. 60; SELI, para. 256. 

[584] In light of the evidence of Dr. Bernard, the wisdom of such an approach appears 

manifest. As previously stated, Dr. Bernard was accepted as an expert in anti-black 

racism based on her academic credentials and experience. Her evidence emphasized the 
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historical legacy of slavery on black African people. She testified that the facilities in 

which slaves were transported to various corners of the Atlantic Ocean were barbaric, 

including being packed like sardines into small ships which no or inadequate toilet 

facilities, with many not surviving the trip. No cross-examination took place respecting 

the adequacy or otherwise of toilet facilities for those who were transporting these slaves 

but it is reasonable to believe that the circumstances for slaves were considerably worse 

than even the circumstances for standard seamen who may have been compelled to 

relieve themselves over the side of the ship, etc. 

[585] It is clear from the evidence of Dr. Bernard that the lot of many black people in 

Canada is exceedingly difficult with significant difficulty encountered being accepted as 

equals in Canadian society. In particular, she pointed to discriminatory beliefs that whites 

hold with respect to persons of African descent, including stereotypes of blacks being 

inferior, stupid, lazy, incompetent, and over-sexed.  

[586] Dr. Bernard pointed to the under-employment of blacks, even highly educated 

blacks, in Canada due to lack of recognition of qualifications. She pointed out that, for 

blacks, constantly witnessing others experiencing racism was just as damaging to them as 

if they had experienced it themselves. She referred to this as the “everydayness of 

racism”. She pointed to the fact that the everydayness of racism shows up in employment 

in that blacks lack credibility in the workplace, are given the worst jobs and that their 

concerns are often not addressed. 

[587] The Supreme Court of Canada in Law and this Tribunal in SELI have essentially 

indicated that it is through the lens of a black African that the facts need to be considered 

and the analysis of whether or not adverse treatment amounts to discrimination must be 

considered. It is axiomatic that a person who has never been subjected to the kind of 

treatment and “everydayness” testified to by Dr. Bernard may have quite a different slant 

on whether any particular activity amounts to discrimination than a person who has been 

subjected to such treatment as an everyday occurrence or even an occasional occurrence. 

[588] It is with that in mind that the analysis of whether the Complainant group 

experienced adverse treatment and, more particularly, whether that adverse treatment was 

grounded in race, colour or place of origin shall be undertaken. 
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[589] I have made findings that, in general terms, the accommodation, food quality (as 

opposed to diversity), and working conditions on the block were similar as between black 

African workers, South Asian workers, Caucasian workers and the owners of Khaira 

themselves. While it is clear that they all experienced adverse circumstances relative to a 

tree-planting operation that was run according to the Silviculture Contract Camp 

Standards and the requirements of the Employment Standards Act, I cannot find that such 

adverse circumstances amounted to discrimination on the basis of race, colour or place of 

origin. 

[590] General working conditions and camp conditions, in my view, while wholly 

departing from the legislated and industry requirements imposed, did not do so to such an 

extent that the end result, even taking into account the historical persecution of black 

African workers could be reasonably seen as connected in any way to their race, colour or 

place of origin. I say this for a variety of reasons. For the most part, the circumstances 

experienced by the Complainants reflected similar circumstances experienced by 

Caucasian and South Asian workers. Further, as described by witnesses whose evidence I 

have chosen to accept, the conditions were simply not extreme as counsel for the 

Complainants would have me accept. The workers had a roof over their head and a bed to 

sleep on, (though they were compelled to sleep two to a mattress, and possibly as many 

as three to a mattress). The food was monotonous but the basics were there, the workers 

were provided with bathing water which was heated upon their return from the working 

blocks. The later that they attended to bathe, the cooler that water would become and the 

more of the day’s dirt would be present, but these conditions were applied to all, 

including Bajwa and Sunny. Further, the evidence, which was undisputed, was that 

generally Sunny and Bajwa would be amongst the last to use the bathing facilities. 

[591] In every case except Golden, workers who experienced difficulty with the bathing 

systems erected by Khaira had the option of showers. Sometimes they would have to pay 

to use those showers. 

[592] The containers the African and Caucasian workers slept in had heaters available. I 

am not satisfied on the evidence that they represented a fire hazard as had been argued by 

the Complainants. 
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[593] In general terms, therefore, my finding is that the living accommodations and 

facilities and the working conditions were difficult, unattractive and at times, referring to 

odors etc., unpleasant. They were not, however, generally unhealthy or, as the 

Complainants argued, disgusting, according to the evidence in this proceeding.  

[594] Where certain of the Complainants, such as Mr. Kahamba, have suggested that the 

conditions were worse than the refugee camps that they came out of, I have to consider 

that such evidence constitutes exaggeration or that, indeed, the conditions in the refugee 

camps were not that bad. 

[595] That is not the end of the story, however, because there are aspects of the 

relationship between Khaira and the African workers about which the aforesaid 

generalizations cannot be said to apply. 

Water 

[596] Having rejecting the evidence of those witnesses for the Respondents who 

testified that bottled water was available in Golden, I am left with evidence that the 

workers had the ability to, with the exception of Golden, transport water from the RV 

camps they stayed in, or the motels they stayed in, to the blocks they worked on and to 

consume the water that way. Given that potable drinking water was available to them in 

that fashion, I do not understand, nor was it explained to me, why they would consume 

water which was neither boiled nor treated from nearby creeks or rivers. Nevertheless, I 

have before me evidence that they not only did that but were at times encouraged to do 

that by Bajwa. Clearly, it is unsanitary and potentially unhealthy (although there was very 

little evidence of stomach disorder) to consume water that way. 

[597] The question becomes one of whether not providing bottled water and/or actively 

encouraging workers to drink potentially unsanitary water amounts to discrimination in 

the circumstances of this case. I find that it does not. This is particularly the case, given 

the evidence that water was available, with the exception of Golden, from facilities in the 

camps which could be transported to the work blocks for consumption on the block. 

Again, the situation was the same for all of the workers and I cannot conclude that the 

facts in relation to the availability of potable water give rise to a reasonable inference of 

discrimination based on race, colour, and place of origin. 
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Kitchen 

[598] The complaints with respect to the kitchen were, essentially, that they did not 

comply with the requirements of Silviculture Contract Camp Standards. Once again, for 

the same reasons I find that this does not amount to discrimination. 

Facilities 

[599] I have found that the facilities in Texada, Powell River, Kamloops, Salmon Arm 

and Revelstoke could not support a complaint that Khaira discriminated against black 

African workers. 

[600] The toilet situation in Golden, however, I have found was completely 

unsatisfactory. It created a significantly unhealthy situation with circumstances which 

easily could contribute to disease. It could have been corrected easily by Khaira 

expending enough money to provide some porta potties for use by its workers; in this 

regard, I accept the Complainants’ argument that the situation was disgusting. It is 

suggested, and I accept, that Khaira did not even provide toilet paper for its workers. That 

situation is comparable to the evidence of Dr. Bernard respecting conditions on the slave 

ships transporting slaves throughout ports on the Atlantic Ocean. In my view, viewed 

from the perspective of a dispassionate reasonable black worker encountering similar 

circumstances, the circumstances were discriminatory. In Golden, there were only two 

Caucasians, Ms. Barker and her brother Austin. There were only a few South Asians and 

the overwhelming majority of workers were black. I am cognizant of the evidence of Mr. 

Munga that conditions in Golden were worse than in the refugee camp. I find it more 

probable than not that, while all had to deal with the deplorable situation, there was 

discriminatory impact on the African workers on the basis of their race, colour and place 

of origin. 

[601] I am reinforced in my views of the differences between the circumstances in 

Golden and those previously, by the evidence of Ms. Barker who testified that things 

were not so bad in Revelstoke but got considerably worse in Golden. I also note that, 

when workers were asked in Golden whether they wished to leave the campsite, they 

were unanimous in saying that they would. Prior to that, workers, on the evidence, were 

remaining with Khaira and continuing to work in circumstances that were not ideal 
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largely because they wanted to stay until they got paid. Clearly, something had changed 

between Revelstoke, where the workers, if they wanted to leave could easily have done 

so from a recreational vehicle camp close to all the amenities, including a bus station and 

Golden, where the workers were unanimous in the desire to leave. 

Racial Harassment 

[602] I have already made findings that both Bajwa and Sunny did engage in racial 

taunting using the words “nigger”, “lazy dog”, “lazy dogs”, the burnt cookie story and a 

myriad of other behaviours which emphasized their contempt for black Africans. 

[603] On the basis of the evidence before me from Sunny and Bajwa, I doubt that, in 

Bajwa’s case in any event, there was any deliberate attempt to affront the African 

workers. Bajwa made references in his evidence to the fact that the African workers 

called each other “nigger”. Given his view of the world, it is completely probable that he 

uttered these kinds of words such as “lazy dog” without believing that it was harmful. In 

this day and age however, nobody, particularly an employer of a workforce of 80 to 90 

employees at its peak, should have any such misconceptions. 

[604] Even if these words were uttered without intent to harm, it is clear that they would 

and did cause harm and that intent is not necessary in order to find that discrimination has 

occurred. 

[605] Similarly, I suspect that much of Sunny’s harassment constituted venting for 

circumstances which created much stress for him, including sustaining heavy financial 

losses and resultant adverse effects on his marriage. Again, the reasons for discriminatory 

conduct are not material.  

[606] I find that both Bajwa and Sunny engaged in conduct which constituted racial 

discrimination and did so on a regular basis. 

Sexual Harassment 

[607] Sexual harassment amounts to discrimination on the basis of sex, Janzen v. Platy 

Enterprises, [1989] 1 SCR 1252. 

[608] A non-exhaustive definition of sexual harassment has been provided by the 

Supreme Court of Canada: 
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…sexual harassment in the workplace may be broadly defined as 
unwelcome conduct of a sexual nature that detrimentally affects the work 
environment or leads to adverse job-related consequences for the victims 
of harassment. It is…an abuse of power. When sexual harassment occurs 
in the workplace, it is an abuse of both economic and sexual power. Sexual 
harassment is a demeaning practice, one that constitutes a profound affront 
to the dignity of the employees forced to endure it. By requiring 
employees to contend with unwelcome sexual actions or explicit sexual 
demands, sexual harassment in the workplace attacks the dignity and self-
respect of the victim both as an employee and as a human being. Janzen, 
para. 56. 

[609] The burden rests with the Complainant to establish that sexually-harassing 

conduct was unsolicited and unwanted. The test is an objective one; taking into account 

all of the circumstances, would a reasonable person know that the conduct in question 

was not welcomed by the Complainant? Mahmoodi v. University of British Columbia, 

1999 BCHRT 52, para. 140. 

[610] The Tribunal has stated: 

…Behaviour may be tolerated and yet unwelcome at the same time. The 
reasons for submitting to conduct may be closely related to the power 
differential between the parties and the implied understanding that lack of 
co-operation could result in some form of disadvantage. Mahmoodi, para. 
141.  

[611] I have found that Sunny engaged in comments and actions which were sexual in 

nature and unwelcome (purple underwear, gazing on Ms. Barker’s buttocks from behind). 

I have further found that Bajwa engaged in remarks that were clearly inappropriate (red 

lips, Colgate). While no objection was voiced by Ms. Barker, Mr. Bahati voiced his 

concern to Bajwa. In any event, these activities were such that, in today’s environment, it 

should not be necessary to articulate that such activity is unwelcome. I find that both 

Bajwa and Sunny engaged in sexually-harassing behaviour towards Ms. Barker. 

[612] Further, I find that the ire expressed towards Mr. Bahati by Sunny was rooted in 

displeasure that Mr. Bahati and Ms. Barker were in a romantic/sexual relationship and 

that Sunny’s treatment of Ms. Barker generally flowed from that displeasure, including 

chastising her for behaviour on the block that others were not chastised for (talking to co-

workers and sexual harassment). I find that Sunny treated Ms. Barker as he did because 
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she had a sexual relationship with a black man. This is tied to the stereotypes of black 

men described by Dr. Bernard and the related stereotypes of appropriate romantic or 

sexual partners for a white woman. The grounds of race, colour, place of origin and sex 

intersect and I find that the comments respecting intersectionality of grounds of 

discrimination in the case law are applicable to Sunny’s actions. 

Refugee Status 

[613] It has been suggested by counsel for the Complainants that Khaira took advantage 

of the innocence and vulnerability of their workers to effectively hold them hostage for 

wages that they had not received. It is clear on the evidence that Bajwa did not engage in 

a campaign to recruit new Canadians on an overt basis. I do not find that he set out to do 

that on a clandestine basis either. Bajwa is a straight forward individual and I did not find 

him, with the exception of a proclivity to give the evidence that he thought the Tribunal 

wanted to hear, to deliberately engage in harmful practices. I would imagine, based upon 

my observations of Bajwa, and on his evidence, that he believed he was treating these 

workers no differently than the vast majority of workers in the tree-planting industry. The 

evidence is simply not sufficient in this proceeding, in my view, to establish whether he is 

correct in respect of that. There was clear evidence from Mr. Betts as to how a properly-

run camp should operate and that the significant members of the Western Silviculture 

Association did operate their camps that way. What was equally clear, however, from 

him was that there are others who do not operate that way and there is no measuring stick 

respecting whether Khaira’s operation was distinctly worse than those others. I find that 

there was no intentional reliance on the status of many of the African workers as new 

Canadians or refugees to treat them adversely. 

[614] I find, however, that the aforesaid status and the overwhelming evidence of the 

vulnerability of the African workers to not receiving their pay points clearly to a 

significantly different impact for those workers to not receiving regular pay, to the impact 

on South Asian and Caucasian workers. 
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Payment of Wages 

[615] The Director of Employment Standards has made determinations that those 

workers, all black African with the exception of Christine Barker, were owed substantial 

amounts of wages when they were removed from the Blue Water camp in Golden. Those 

shortfalls in wages were due to miscalculations of travel time, days worked and hours 

worked, improper charges for food and accommodation which were not authorized, and 

failure to pay vacation pay. 

[616] In contrast, Mr. Jansen, Babuji and Jackson Minani have all testified that they 

were paid in full. Further, Sunny has testified that the Caucasian contractor who provided 

services in Kamloops and Salmon Arm was paid in full within a few weeks of the 

conclusion of contract. 

[617] I find that Khaira was discriminatory with respect to its decisions about which 

workers would be paid and when. I recognize that the need for such decisions arose out of 

production quality issues on the Kamloops contract (and perhaps also the Texada/Powell 

River contract) and issues arising on the Kamloops contract of workers deliberately 

dumping trees. In that regard, the Complainants have submitted that there is a difference 

between “unaccounted-for trees” referred to in the Forsite documents and dumped trees. 

Sunny testified that he considered the reality to be that the unaccounted-for trees were 

dumped trees. On the basis of the evidence, and in the absence of any other explanation 

for the large quantity of unaccounted for trees, and given Mr. Betts’ evidence that it is 

uncommon for there to be 10% unaccounted-for trees and that the documents 

demonstrated a problem with the crew, I find that the majority of those trees were 

dumped by members of Khaira’s crew, or the contract crews that were working at 

Kamloops. 

[618] However, the fact that there was a legitimate financial concern does not justify 

Khaira’s discriminatory decisions with respect to how workers would be paid and which 

workers would be paid.  

[619] On the evidence, Khaira paid the South Asian and Caucasian workers (except Ms. 

Barker) in full. Khaira did not pay the African workers in full and they suffered 

substantial financial shortfalls. The question is whether there is a nexus between that 
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adverse treatment and the race, colour and place of origin of the Complainants. I find that 

Khaira’s conduct in paying the Caucasian and South Asian workers on a different basis 

than the African workers was discriminatory on the basis of race, colour and place of 

origin. I find that it is more probable than not that Khaira chose to pay its South Asian 

and Caucasian workers out in full rather than to equally distribute available funds 

amongst all of the workers in order to preserve its relationship with South Asian and 

Caucasian workers because it valued those relationships more than its relationships with 

the African workers. 

[620] I find that the actions of Khaira and its principals in favouring the South Asian 

and Caucasian workers over the African workers was discriminatory on the basis of race, 

colour and place of origin. 

XIII CONCLUSIONS 

[621] In setting out the adverse treatment of the African workers and Ms. Barker under 

each of the headings above and finding discrimination, I recognize that in order to 

establish a prima facie case of discrimination, the Complainants must prove a nexus 

between race, colour, place of origin, and sex and the adverse treatment complained of. 

Unlike many cases alleging racism, the nexus is quite straightforward in the 

circumstances of this case. There are open racial taunts and clear distinctions in the areas 

of payment of wages drawn along racial lines which equally clearly establish the nexus 

for more subtle issues such as toilet arrangements in Golden. 

[622] Similarly, the evidence revealed a clear nexus between Ms. Barker’s treatment 

and her sex or her relationship to Mr. Bahati, sufficient to establish the necessary nexus in 

her case. 

[623] Khaira had a duty to prevent discriminatory practices on behalf of the company 

and its employees, including Bajwa and Sunny. The evidence is clear that Sunny’s 

behaviour was conveyed to Bajwa both respecting his offensive racially harassing 

behaviour and in terms of his sexual harassment of Ms. Barker. The evidence reveals that 

Bajwa took no steps to investigate either allegation but rather shrugged it off, in the case 

of racial harassment, as being just how Sunny is, and in the case of sexual harassment by 
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denial that such discrimination could have occurred because Sunny was married. I make 

no comment with respect to Bajwa’s actions except to note that they clearly do not meet 

the requirement of Khaira to ensure a respectful workplace and erase any poisonous 

workplace environment. Bajwa didn’t do that. I find, therefore, that Khaira failed in its 

obligations to normalize the working environment for its workers and is responsible for 

the discrimination of Bajwa and Sunny against its black African workers and Ms. Barker 

on a race, colour and place of origin basis as well as against Ms. Barker on a sexual basis. 

[624] Both Sunny and Bajwa have been found, in this decision, to have engaged in 

conduct which is discriminatory on a basis of race, colour and place of origin and, on the 

basis of sex. I find therefore that the Complaint is fully justified against Khaira, Bajwa 

and Sunny.  

[625] No attempt was made by the Respondents to establish a bona fide occupational 

requirement for their behaviour (indeed it is difficult to imagine what that might have 

been). Once a prima facie case has been established, the burden shifts to the Respondents 

to justify their conduct “within the framework of the exemptions available under Human 

Rights statutes. If they cannot be justified, discrimination will be found to have 

occurred”. Moore v. British Columbia (Education), 2012 S.C.C. 61, para. 33.  

[626] Throughout this hearing, the Respondents have defended the allegations of 

discrimination on the basis that the facts, contended by the Complainants to constitute 

discrimination, did not occur. No attempt has been made to justify any of the facts which 

I have found to have occurred and which I have found to constitute discrimination. The 

respondents fail to establish a bona fide occupational requirement for their conduct. In the 

result, I find that the Complaint is justified.  

XIV REMEDY 

[627] Section 37 of the Code sets out what remedies are available where the Tribunal 

member finds that a complaint is justified.  

[628] Remedies under the Code are intended to be remedial as opposed to punitive, 

Bitonti and others v. The College of Physicians and Surgeons of British Columbia, 2002 

BCHRT 29, para. 147. 
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Cease to Contravene 

[629] I order, pursuant to s. 37(2)(a), that the Respondents jointly and individually cease 

to contravene the Code and refrain from committing the same or similar contraventions in 

the future. 

Wage Loss 

[630] Given the determinations of the Director of Employment Standards, confirmed by 

the Employment Standards Tribunal respecting wage loss owing to all of those 

Complainants whose names were provided by Khaira to the Employment Standards 

Branch, and given the Tribunal’s stated intention to the parties relatively early in the 

proceeding that it will accept the determinations aforesaid, the Complainants have made 

limited requests of the Tribunal in terms of remedy under this category. They seek an 

order that the Respondents pay to each of those individuals whose names were not 

disclosed to the Employment Standards Branch by the Respondents to the Employment 

Standards claim (the “Undisclosed Claimants”) an order that, should the Employment 

Standards Branch choose not to exercise its discretion to make determinations about 

wages or salary loss and expenses for the Undisclosed Claimants, the Tribunal shall make 

orders regarding those Complainants’ entitlement to salary or wages lost.  

[631] The individuals that the Complainants say should be incorporated into such order 

are Kasibe Jean Chuma, Jose Edward Niyungeko, Tomfaya Madjoulita, Rajab Juma, 

Mundele Lukoki, Ernest Sabiyuma, Muhammed Gaberay and Didier Iyandja (collectively 

“the Undisclosed Claimants”). 

[632] It is clear that the Undisclosed Claimants should have been the beneficiaries of the 

determinations of the Director of Employment Standards but for the failure of Khaira to 

provide their names to the Director during the course of the Employment Standards 

proceedings. I am of the view that, having done the work to establish the basis of a 

determination of wage or salary loss, it would be appropriate for the Director of 

Employment Standards to make a further determination in respect of the Undisclosed 

Claimants. However, in the event that the Director declines to do so, I order that the 

Tribunal shall retain jurisdiction to make orders respecting the Undisclosed Claimants’ 

lost wages or salary. 
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[633] I decline to make the order requested respecting expenses for any Complainant. 

No arrangement was made during the course of the hearing to postpone consideration of 

expenses. If expenses were to be claimed, evidence should have been led with respect to 

those expenses. 

Injury to Dignity and Self-Respect 

[634] Evidence was led during the course of the hearing which established the 

Complainants’ loss of dignity and self-worth as a result of being subjected to racial and, 

in the case of Ms. Barker, racial and sexual, harassment, substandard living conditions 

and not receiving their wages regularly, or at all. Mr. Balikama gave evidence of 

suffering a nervous breakdown, Mr. Bahati stated that he never expected to see people 

treated that way in Canada and that he compared the treatment to slavery. Mr. 

Wamwanga testified that he was demoralized and was afraid to apply for jobs that were 

not government jobs because private industry could treat people in the manner that he 

was treated by Khaira. Mr. Munga too compared the treatment to slavery. Mr. Kahamba 

also testified that how he was treated was not how he expected to be treated in Canada 

and that it affected him a lot. He said sometimes he cried. 

[635] Ms. Barker testified that her memories of her time at Khaira made her feel “really 

sad”. She has been left with being uncomfortable living in a camp setting because of fear 

that it would go the way that Khaira went. 

[636] Dr. Bernard testified that black African society is a patriarchal society and that 

men are the breadwinners. She testified that where men are unable to live up to the 

expectations to provide for their families, they are perceived as failures and incompetent 

in their own community and within their own family. That evidence was reflected in Mr. 

Balikama’s evidence about his inability to pay for his dying father’s medical care, and 

Mr. Camara’s evidence that his wife was unhappy with him because he was unable to 

send money home. He also gave evidence that he was unable to pay for his dying sister’s 

medical expenses. Mr. Munga’s wife apparently almost left him because of his inability 

to send money, resulting in his wife having to move back in with her parents. As a result, 

he felt like he was “nothing”. 
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[637] The Complainants testified, in some cases, that they were in fear of the 

Respondents. Mr. Bahati testified to being told that one worker had died and that he 

would be next. They also expressed fear arising from Sunny throwing a brushing blade 

towards Mr. Bahati and Mr. Nsekerabanyanka testified about fear he had felt from Sunny 

putting a brushing blade into his back. I take that evidence much less seriously than those 

witnesses who testified to it. The evidence certainly demonstrates inappropriate 

behaviour by Sunny but it is a long bow to suggest that it was to be taken seriously in 

terms of a risk of harm. Further, it is probable that, if the individuals in question had truly 

felt threatened, they would not have stayed working for Khaira regardless of the financial 

implications of leaving. 

[638] There was lots of evidence of the inability of the Complainants to pay rent 

because of not being adequately paid. Mr. Balikama, Mr. Nsekerabanyanka and Mr. 

Munga all gave evidence to that effect. Ms. Barker had to borrow money from her parents 

to pay expenses, Mr. Bahati had intended to use the money for school fees which he was 

unable to do and Mr. Camara significantly increased an already significant debt load 

because of not receiving his wages. 

[639] Many of the Complainant witnesses testified that their Records of Employment 

provided by Khaira were inaccurate and failed to reflect sufficient hours to qualify them 

for Employment Insurance which caused them significant financial distress. These 

included Mr. Balikama, Mr. Nsekerabanyanka, Mr. Kahamba and Ms. Barker. 

[640] All of these circumstances and, particularly, the lack of payment and the 

consistent racial harassment satisfy me that the discriminatory actions of the Respondents 

impacted the Complainants significantly, causing them embarrassment, a degree of 

depression, frustration and loss of self-esteem. 

[641] Complainants’ counsel submit that the appropriate award for injury to dignity in a 

case where each of the Complainants suffered from these indignities for a period of 

anywhere from one to four months would be $10,000.00 as a basic award plus 

$10,000.00 per each week or part thereof of employment with Khaira. I note that such 

claim was based on a position that the Complainants were at all times working in 

“deplorable” conditions, which I have rejected. 
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[642] Nevertheless, I agree with the Complainants’ counsel that the circumstances in 

this case are more egregious than the circumstances in Rai and others v. Shark Club of 

Langley (No. 2), 2013 BCHRT 204 in which the Complainants each received an award of 

$10,000.00 despite the fact that none of the Complainants in this case received the 

physical assault which one of the Complainants in Rai had to deal with. Nevertheless, the 

Rai incident was an occurrence over several hours while, in this case, the discrimination 

occurred over a period of up to four months. Further, while the embarrassment in Rai was 

considerable, it is reasonable to assume that the “everydayness” of the discrimination in 

the matter before me resulted in an equal or greater measure of negative emotion. 

[643] I am in agreement with the proposal of the Complainants’ counsel that each of the 

Complainants should receive a basic award for injury to dignity of $10,000.00. However, 

I depart from the Complainants’ position that each additional week of exposure to the 

antics of the Respondents should result in an additional $10,000.00 award. I do agree that 

the award should be greater for individuals who have worked with Khaira for longer 

periods of time; however, even the Complainants who worked for the least period of time 

were exposed to such behaviour for at least one month. I am satisfied that the negativity 

of that exposure beyond one month must be regarded as declining rapidly on the evidence 

in this case. Individuals such as Ms. Barker and Mr. Bahati who worked only in 

Revelstoke and Golden for a period of one month were clearly almost as affected as 

individuals such as Mr. Kahamba who worked the entire season with Khaira. In the 

circumstances, it is my view that each individual Complainant who worked prior to 

Revelstoke should receive an additional $1,000.00 award for every 30 days or part 

thereof of the period they worked from March 17, 2010 to June 17, 2010. I leave it to 

counsel for the Complainants and Bajwa and Sunny to reach agreement with respect to 

how much additional money over and above $10,000.00 is payable to each of the 

Complainants based upon the determination of the Director of Employment Standards as 

to how long each of those individuals worked. In the event that agreement cannot be 

reached or that cooperation is not obtained from Bajwa and Sunny with respect to 

reaching such agreement, I retain jurisdiction to set the amount under this head of 

damages. 
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[644] I order that the Respondents pay jointly and severally to each of the Undisclosed 

Claimants the sum of $10,000.00 as an injury to dignity damage award. I provide each of 

the Undisclosed Claimants 30 days from the publication of this decision to provide, 

through counsel for the Complainants, information about their specific dates of 

employment. Any of the individuals who make up the Undisclosed Claimants who 

worked prior to June 17, 2010 shall be compensated by way of injury to dignity 

$1,000.00 for each 30 days or portion thereof which they worked in excess of one 

calendar month. 

Restrictive Orders 

[645] The Complainants seek orders which prohibit the Respondents from various 

activities including: 

a. Bidding or participating in bidding on any silviculture work or otherwise 

seeking work in the silviculture industry without first informing certain 

organizations of their intention to do so and providing details regarding the 

prospective work; 

b. An order that, prior to commencing work on any silviculture contract or any 

work in the silviculture industry, the Respondents must provide each 

employee who may be working for or with them with a “rights document” in 

the employee’s mother tongue explaining their rights and how to enforce 

them and summarizing the Tribunal’s decision and obtain the signature of 

each employee on a copy of each page of the document confirming that the 

employee has read and understood the document prior to commencing work 

with the Respondents; and  

c. An order that, if any of the Respondents perform any work in the silviculture 

industry in the future, they are required to notify certain named organizations 

two months in advance of the whereabouts of their base camps at all times as 

well as driving directions to those base camps. 

[646] The rationale for such orders in the submissions of the Complainants is that the 

materials and evidence suggest that BCTS did not enforce camp standards, that BCTS did 
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not notify WorkSafe BC as required by the Workers Compensation Act of the Notice of 

Project and, as a result, WorkSafe BC had no opportunity to inspect the Khaira worksite. 

[647] I am not prepared to make such orders. I do not read s. 37(2)(c) as necessarily 

providing me with the jurisdiction to make such an order but ,even if I had it, I am of the 

view that the order that I have made here under paragraph 732 is sufficient to deal with 

the concerns in question as they apply to the Respondents. I do not see an advantage in 

attempting to set out, in some detail, precisely what the Respondents are to do if they re-

enter the tree-planting industry as they have testified that they desire to do. Compliance 

with this order will ensure that the problems of the past are corrected. Other agencies 

have responsibility for minimum camp standards. 

Expenses 

[648] Counsel for the Complainants has requested an order that, upon providing proof, 

each Complainant shall receive compensation for any expenses incurred as a result of the 

contravention. I decline to make such order. No arrangement was made during the course 

of the hearing that expenses could be submitted subsequent to the hearing. Any expenses 

that members of the Complainant group wished to have compensated should have been 

introduced in evidence. 

Interest 

[649] I award post-judgment interest at the rate set out in the Court Order Interest Act, 

R.S.B.C. 1996, c. 79 as amended, on the amount award for injury to dignity and self-

respect to each Complainant. 

XV CONCLUSION SUMMARY 

[650] I find that the Respondents have violated the provisions of s. 13 of the Code and 

order that they jointly and severally: 

1. Cease to contravene the Code and refrain from committing the same or 

similar contravention; and 

2. Pay to each Complainant: 
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a. $10,000.00 for injury to dignity and self-respect plus $1,000.00 per 30-

day period worked or portion thereof between March 17, 2010 and June 

17, 2010; and 

b. post-judgment interest. 

 

 

________________________________ 

Norman Trerise, Tribunal Member 


