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)
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)
) 

 
 
 
 
 
Civil Action No. 1:14-cv-00048 (JEB) 

 
DEFENDANT’S REPLY IN FURTHER SUPPORT OF 

MOTION TO AMEND JOINT PROPOSED BRIEFING SCHEDULE 
 

The CIA is not unduly delaying processing of plaintiff’s FOIA request.  To the contrary, 

as set forth in Defendant’s Motion to Amend Joint Proposed Briefing Schedule (“Def.’s Mot.”) 

(Docket # 14), the CIA is working to complete its declassification review of the SSCI Report’s 

executive summary, findings, and conclusions, as expeditiously as possible.  Because processing 

of the so-called internal study requested by plaintiff depends in part on completion of that 

declassification review, however, the CIA should not be required to complete the processing of 

the responsive records at issue in this case until the declassification review process for the SSCI 

Report’s executive summary, findings, and conclusions is complete.  Nor is the CIA seeking an 

open-ended extension.  Rather, the CIA is seeking an extension only until June 20, 2014, by 

which time it expects to have a more definitive idea of how long the declassification review of 

the SSCI Report’s executive summary, findings, and conclusions, and subsequent security 

measures will take.  By June 20, the Agency expects that it will be able to provide for the Court a 

new processing deadline for the so-called internal study, and that proposed deadline will likely 
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be this summer, requiring only a modest extension.  Accordingly, defendant’s motion to amend 

the joint proposed briefing schedule should be granted.  

ARGUMENT 

Plaintiff’s first argument appears to be that the CIA has failed to make a timely 

determination as to whether responsive records can be released under 5 U.S.C. § 552(a)(6)(C).  

See Plaintiff’s Memorandum in Opposition to Defendant’s Motion to Amend Joint Proposed 

Briefing Schedule (“Pl.’s Opp.”) at 2-3 (Docket # 17).  Plaintiff is operating under the 

misimpression that the CIA is required to invoke exceptional circumstances in order to request 

additional time to complete the processing of responsive records.  However, this provision does 

not require the CIA to seek, and, in fact, the CIA is not seeking, what is commonly referred to as 

an Open America stay in this case.  Nor is there any suggestion that this provision provides the 

sole mechanism by which an agency may request additional time.  Here, the Agency is 

requesting that the Court grant additional time to accommodate the unique circumstances that 

require in depth review and substantial interagency coordination.   

Further, the extension that defendant has requested is not “open-ended” and equivalent to 

a “stay of proceedings” as plaintiff contends.  Pl.’s Mot. at 2.  Rather, as made clear in 

defendant’s motion, the CIA expects that this will be only a modest extension, and that the 

declassification process for the SSCI Report’s executive summary, findings, and conclusions – as 

well as the accompanying processing of the responsive records in this case – will likely be 

completed this summer.  Def.’s Mot. at 2.  As such, and because the CIA is not seeking a lengthy 

delay of these proceedings, the cases that plaintiff cites supporting the “timely” disclosure of 

information are inapplicable.  See, e.g., Nat’l Sec. Counselors v. CIA, 898 F. Supp. 2d 233, 259 

(D.D.C. 2012) (over four and one-half years had passed since filing of FOIA request); ACLU v. 
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DOD, 339 F. Supp. 2d 501, 505 (S.D.N.Y. 2004) (“nearly a year” had passed since initial FOIA 

request).1   

Second, contrary to plaintiff’s contention, the CIA has shown both that it has been acting 

diligently to process the requested records, and that, despite its diligence, will be unable to meet 

the May 22, 2014, deadline.  As the CIA explained in its motion, the declassification process for 

the SSCI Report’s executive summary, findings, and conclusions, is complex, requiring high-

level coordination among agencies, as well as a number of security measures that will be 

necessary prior to release of any of the previously classified information related to the CIA’s 

former rendition, detention, and interrogation program.  Plaintiff cites to former CIA Director 

Leon Panetta’s chief of staff to contend that the so-called internal study contains “short 

summaries of the documents that were being provided to the committee.”  Pl.’s Opp. at 6.  

Certainly, such summaries would contain information similar to information subject to 

declassification review in the SSCI Report’s executive summary, findings, and conclusions.  

And, because the records at issue in this case contain classified information that pertains to the 

same historical events that are addressed in the SSCI Report, final review will depend in part on 

the declassification of information within the SSCI Report’s executive summary, findings, and 

conclusions.  Thus, the CIA has in no way been unduly delaying processing of the responsive 

1 In this case, while plaintiff’s initial FOIA request was received by the CIA on January 6, 2014, 
that request was initially rejected by the CIA because it did not “reasonably describe” the 
information sought.  It was not until February 25, 2014 that the parties agreed to the terms of a 
revised request.  Accordingly, plaintiff’s FOIA request has been pending with the Agency for 
only three months; an extension that allows the processing to be completed this summer would 
not render “untimely” any response by the CIA.  For the same reasons, moving for a stay under 
Open America v. Watergate Special Prosecution Force, 547 F.2d 605 (D.C. Cir. 1976), is 
unnecessary; certainly, by the time briefing is complete on such a motion and the Court has an 
opportunity to decide it, the June 20, 2014 date will likely have passed, and the CIA will be able 
provide a new processing deadline for the so-called internal study.   
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records in this case; indeed, as set forth in defendant’s motion, the declassification review and 

accompanying processing of the so-called internal study are both expected to be completed this 

summer.2  Indeed, if the CIA were required to process the so-called internal study by May 22, it 

would have to base its review on the current classification standards – standards that may be 

rendered moot once the declassification process is completed shortly thereafter.  The CIA would 

then be required to reprocess the so-called internal study under the new standards and refile any 

pending motions and accompanying declarations addressing the bases for the Agency’s 

withholdings.  It would be a tremendous waste of the government’s and court’s resources to 

process and litigate these records twice over such a short period of time.   

Plaintiff also expresses skepticism as to why there should be a need to take security steps 

to protect the safety of U.S. personnel and facilities abroad once the declassification review is 

complete.  Pl.’s Opp. at 7 (contending that “[o]fficially declassified information, by definition, 

would not reasonably be expected to cause harm to the safety of U.S. personnel and facilities 

abroad).  Plaintiff is not in a position to second-guess the Executive’s policy judgments in this 

regard.  In addition, plaintiff overlooks the fact that the declassification review process that is 

underway involves a delicate balancing of “whether the public interest in disclosure [of this 

otherwise classified information] outweighs the damage to the national security that might 

reasonably be expected from disclosure.”  E.O. 13,526, § 3.1(d); Def.’s Mot. at 5-6.  Thus, there 

are still national security interests that must be considered, and the security measures that will 

2 Because the declassification review of the SSCI Report’s executive summary, findings, and 
conclusions must be completed before completion of processing of the internal study, and both 
will likely be finished this summer, whether the CIA was “almost finished processing” plaintiff’s 
FOIA request before April 7, 2014 (the date when the CIA received the SSCI Report’s executive 
summary, findings, and conclusions) is irrelevant. See Pl.’s Mot. at 4-5.   
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need to be undertaken are necessary to minimize the impact that the discretionary release of this 

previously classified information may have on the safety of U.S. personnel or facilities overseas.     

Finally, plaintiff has not identified any prejudice to his position should the CIA’s 

extension be granted.  While plaintiff contends that the strong public interest in the records at 

issue in this case warrants a denial of the CIA’s requested extension, he has not identified any 

actual prejudice should the completion of processing be subject to a modest extension.  In 

contrast, the government interest in properly declassifying the information, as well as in 

safeguarding the security of overseas personnel and facilities once the declassification process is 

complete, far outweighs the public interest in obtaining any non-exempt records on May 22 as 

opposed to later this summer.3 

CONCLUSION 

 For the foregoing reasons, and those set forth in defendant’s opening brief, this Court 

should grant defendant’s motion to amend the joint proposed briefing schedule.   

Dated:  May 22, 2014 

Respectfully submitted,  

STUART F. DELERY 
Assistant Attorney General 
 
RONALD C. MACHEN, Jr. 
United States Attorney 
 
ELIZABETH J. SHAPIRO 

 Deputy Branch Director 
 Civil Division 
 
 

3 Plaintiff’s final contention is that the Court should grant plaintiff’s motion for summary 
judgment.  Defendant opposes plaintiff’s motion for summary judgment, and will respond within 
the time permitted by the relevant rules.  A grant of summary judgment by the Court prior to 
completion of the briefing would be premature.   
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   /s/ Vesper Mei                                                      
VESPER MEI (D.C. Bar 455778) 
Senior Counsel 

 United States Department of Justice 
 Civil Division, Federal Programs Branch 

20 Massachusetts Ave, NW 
Washington, D.C.  20530 
Telephone:  (202) 514-4686 
Fax:  (202) 616-8470 
E-mail: vesper.mei@usdoj.gov 

 
Counsel for the Defendant 
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