
IN THE UNITED STATES SUPREME COURT 
 

RUSSELL BUCKLEW,   ) 
       ) 
    Petitioner,  ) 
       ) 
 v.      ) No. 13- 
       )  13A-  
GEORGE A. LOMBARDI, et al.,  ) 
       ) 
    Respondents. ) 
 
SUGGESTIONS IN OPPOSITION TO MOTION FOR STAY OF 

EXECUTION AND BRIEF IN OPPOSITION TO PETITION FOR 
CERTIORARI 

Case Summary 

Russell Bucklew alleges he has serious medical issues and these 

issues place him at a higher risk of pain from an execution than an 

ordinary healthy person. But, Bucklew is not entitled to a stay because 

1) he has no significant possibility of success on the claims in his 

underlying suit, and 2) he has delayed bringing his suit until less than 

two weeks before his scheduled execution even though he has known 

about his medical condition and his pending execution for years. 

Therefore, the district court did not abuse its discretion in denying the 

motion for temporary restraining order, preliminary injunction, and 

stay of execution. 
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A jury found Russell Bucklew guilty of the first-degree murder of 

Michael Sanders and recommended a sentence of death. The trial court 

sentenced Bucklew to death.  

 The facts of the underlying case are as follows: Stephanie Ray 

broke up with Russell , and he moved 

out of her home. State v. Bucklew, 973 S.W.2d 83, 86 (Mo. 1998). 

Bucklew returned to on March 6, found Michael Sanders 

there, put a knife to Sanders  throat, and threatened to kill Sanders if 

Sanders came back. Id. Later that evening, Bucklew returned, 

threatened Ray with a knife, cut her jaw, and punched her in the face. 

Id. The next day Bucklew called Ray at work and promised to kill her 

and her children if he saw her with Sanders again. Id. Ray feared 

returning to her own home and moved in with Sanders. Id. 

On the night of March 20-21, Bucklew stole a car, two pistols, two 

sets of handcuffs, and a roll of duct tape. Id. On March 21, he followed 

Ray from work as she ran errands, and discovered where she lived by 

following her to Sanders Id. Bucklew later came to Sanders  

home and shot Sanders twice, killing him. Id. Bucklew also shot at 

Sanders  six-year-old son, but missed. Id. 
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Bucklew pistol-whipped Ray, handcuffed her hands behind her 

back, dragged her to the stolen car, and drove off. Id. Bucklew raped 

Ray in the back seat of the car then resumed his journey. Id. Police 

captured Bucklew after a gunfight in which Bucklew and a police officer 

were both wounded. Id. at 87. Bucklew escaped from jail before trial 

 fiancé with a hammer. 

Bucklew v. Luebbers, 436 F.3d 1010, 1014 (8th Cir. 1996). 

Bucklew now alleges this Court should stay his execution because 

he suffers from a medical condition, cavernous hemangiomas, which 

creates a greater risk of pain during his execution than an ordinary 

healthy person would suffer.  

Bucklew criticizes the Department of Corrections for not running 

various tests to determine the extent of the risk, and he suggests 

changes he would like the Department to make in the execution 

protocol in his case. 

On May 19, 2014, the district court denied the motion for stay of 

execution and motion for temporary restraining order and preliminary 

injunction. The district court also dismissed the lawsuit. The district 

court denied as moot other pending motions (Document 17).  The Court 
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of Appeals granted a stay of execution.  The panel concluded that 

Bucklew was only contending that, as-applied to him, the execution 

might be painful;; thus, he should get a stay.  Judge Loken dissented 

because: 

1) Bucklew only speculated about pain (Panel Op. at 16-17), 

2) Bucklew did not propose a feasible, readily-implemented 

alternative procedure, and 

3) Bucklew did not timely begin the litigation (Panel Op. at 17). 

The en banc court lifted the stay of execution.   

Bucklew has known about his medical condition for decades. The 

Missouri Supreme Court sustained a motion to set his execution date 

approximately six years ago, and indicated it would set a date in due 

course

testing that cannot be completed before his scheduled execution is 

untimely. Further, Bucklew has not alleged a feasible more humane 

alternative method of execution, so his Eighth Amendment claim fails 

as a matter of law. The district c s 

remaining claims in the Zink case, in which Bucklew was also a 

plaintiff. 
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Argument 

I.  This Court should analyze the stay application under the 
Hill v. McDonough standard. 
 

In Hill v. McDonough, 547 U.S. 573 (2006), the United States 

Supreme Court held that a pending lawsuit does not entitle a 

condemned inmate to a stay of execution as a matter of course, and that 

the State and crime victims have an important interest in the timely 

execution of a death sentence. Id. at 583-4. This Court held applicants 

seeking a stay based on a suit challenging the manner in which the 

State plans to execute them must meet all the elements of a stay, 

including, showing a significant possibility of success on the merits. Id. 

at 584. This Court cited Mazvrek v. Armstrong, 520 U.S. 968, 972 (1997) 

(per curiam), ary injunction [is] not 

granted unless the movant, by a clear showing, carries the burden of 

Hill, 547 U.S. at 584.  

e 

presumption against the grant of a stay where the claim could have 

been brought at such a time as to allow consideration of the merits 

Id. (internal quotation marks 
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omitted). The last minute nature of litigation may itself be a sufficient 

reason to deny a stay. Id. 

The district court correctly identified the legal standard for 

whether to issue a stay of execution (Document 17 at 6-7) and for 

determining whether a complaint states a claim for which relief can be 

granted (Document 17 at 7).  The en banc court of Appeals order 

properly denied stay of execution. 

II.  Eighth Amendment claim does not entitle him to 
a stay. 

A three judge plurality in Baze held that for a risk of harm from 

execution to violate the Eighth Amendment 

the risk must be sure or very likely to cause serious illness or needless 

suffering, and give rise to sufficiently imminent Baze v. Rees, 

535 U.S. 35, 50 (2008) (internal quotations omitted, emphasis in the 

Baze decision). A majority of this sure or 

very likely 

rejecting an application to vacate a stay of execution. Brewer v. 

Landrigan, 131 S. Ct. 445 (2010). Therefore, in order to even survive a 

motion to dismiss, a lower standard than Bucklew must meet for a stay 

of execution, he must, at least, present a plausible claim that Missouri 
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execution procedures are sure or very likely to cause serious illness and 

needless suffering, and give rise to sufficiently imminent dangers.  

The test, set out by the three-judge plurality in Baze, not only 

requires the alleged suffering be sure or very likely  to occur, but also 

no matter 

how humane if only from the prospect of error in following the 

procedure. It is clear then the Constitution does not demand the 

Baze, 553 U.S. 

at 44. In addressing the requirement that the sure or very likely 

suffering also be needless, the plurality indicated such suffering was 

needless if the State, without a legitimate penological justification, 

refused to adopt a feasible, readily implemented alternative, which 

substantially reduces a risk of severe pain. Baze, 553 U.S. at 52. 

The district court correctly determined that Bucklew fails both 

prongs of the Baze test (Document 17 at 8-13). Bucklew does not dispute 

that Missouri has carried out six executions using pentobarbital in six 

months, and that no witness has seen anything inconsistent with those 

executions all being rapid and painless. It would be implausible to 
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allege Missou , in general, sure 

or very likely to cause serious illness and needless suffering  when 

time-after-time, it has not happened. And Bucklew does not do so 

because he cannot. Similarly, this ithout 

plausible allegations of a feasible and more humane alternative method 

of execution, or purposeful design by the State to inflict unnecessary 

. In 

re Lombardi, 741 F.3d 888, 896 (8th Cir. 2014) (en banc), cert. denied 

sub nom. Zink v. Lombardi, 134 S. Ct. 1790 (2014). Bucklew does not 

 

generally. 

Instead, Bucklew argues he has a medical condition, cavernous 

hemangiomas, which now allegedly cause severe pain that might be 

increased by his execution. The district court found the allegations were 

insufficient to state a claim that Bucklew was sure or very likely to 

suffer unconstitutional pain (Document 17 at 8). The allegations were 

vague and general. For example, the complaint did not allege why there 

was a possible adverse drug interaction (Document 17 at 8). Bucklew 

did not allege that there was a probability of interaction certainly not 
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to the sure or very likely level necessary to state an Eighth Amendment 

claim (Document 17 at 8).  The allegations also gave no basis for the 

eventual legal conclusion either in terms of probability or level of pain 

(Document 17 at 8-9).  The allegations also gave no information about 

the length of time that there may be suffering (Document 17 at 9).  The 

district court accurately viewed the complaint (Document 1) as failing to 

state a claim for relief and as an insubstantial basis for a stay of 

execution (Document 17 at 9).  It contained only speculation (Document 

17 at 9 citing Brewer v. Landrigan, 131 S. Ct. 445 (2010);; Whitaker v. 

Livingston, 732 F.3d 465, 468-69 (5th Cir. 2013);; Fierro v. Gomez, 77 

F.3d 301, 306-09 (9th Cir. 1996), cert. granted, judgment vacated on 

other grounds, 519 U.S. 918 (1996)). 

Although Bucklew suggests changes, he did not present a specific, 

feasible, more humane method of execution as required by Baze, 553 

U.S. at 52 (Document 17 at 9). The district court properly held that 

 complaint did not allege or even acknowledge a feasible and 

more humane alternative method of execution;; thus, the complaint 

failed to allege sufficiently an Eighth Amendment claim under Baze 

(Document 17 at 10). 
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The panel did not disagree that Bucklew did not present a 

sufficient alternative;; instead, the panel said that Baze did not require 

the condemned complained about the protocol as applied (Panel Op. at 

14).  But the only citation given by the panel was Baze itself where the 

court was discussing feasible readily-implemented alternatives to an 

unlawful execution with torture as being a lawful execution without 

torture (Panel Op. at 14).  Otherwise the panel gave no authority for its 

 

decision.  The panel made a distinction between as applied and facial 

the district court stay. 

 In the Motion for Temporary Restraining Order and Preliminary 

Injunction, Bucklew suggested four specific changes to the Missouri 

execution procedure for his execution, and one general suggestion about 

unspecified changes for his execution. These are the following: 

a) Missouri should not use methylene blue to flush lines for 

execution (The Department of Corrections will not use 

a dye which also may raise blood pressure, or any other dye);; 
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b) Missouri should assign a doctor who is not a member of the 

execution team to revive Bucklew, and have him present in the 

execution chamber;; 

some unspecified way to minimize the risk of choking;; 

d) Missouri should provide the doctor assigned to revive Bucklew 

with necessary equipment to revive him;; 

e) Missouri should make whatever unspecified changes may be 

indicated by future testing of Bucklew (Document 2 at 2-3). 

proposed changes in the Motion for Temporary 

Restraining Order and Preliminary Injunction (Document 2), with the 

exception of his complaint about methylene blue, which Missouri will 

 are not really changes in the method of 

execution (Document 17 at 11 citing Document 8 at 7). Bucklew asks 

that Missouri make plans to revive him during the execution. That is 

not a change in the method of execution, and it is not required by law 

(Document 17 at 11). Further, Bucklew does not explain how one would 

find a non-execution-team-member physician, whose identity is not 

protected, to perform such a role, or how the identities of execution 
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team members would be protected from that person, or how the 

presence of that person would decrease the risk of pain during the 

execution. See Taylor v. Crawford, 487 F.3d 1072, 1084 (8th Cir. 2007) 

(Constitution does not a physician to participate in execution). Finally, 

the anesthesiologist who is a member of the execution team can make 

sure Bucklew is placed on the gurney in a proper position (Document 17 

at 11 citing Document 8 at 8). 

Bucklew does not make any specific recommendations based on 

the possible results of future tests. Bucklew did not request the tests as 

a means of determining an alternative method of execution (Document 

17 at 11). But, as discussed below, Bucklew has known about his 

medical condition for decades, and has known for six years that a 

motion to set his execution date had been sustained. He cannot now ask 

for a stay because testing might generate some proposal for changes in 

the way he is to be executed. 

successfully undergone surgery and general anesthesia while in the 

Department of Corrections (Document 3-1 at 3, 7). But he concludes 
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was involved in the surgery, a larger amount of pentobarbital will be 

used in the execution than in a surgery, and the hemangiomas may 

pose a greater risk due to the passage of time (Document 3-1 at 7). A 

board-certified anesthesiologist and an I.V.-certified nurse are members 

of the execution team, and they are familiar with using large doses of 

pentobarbital in a half dozen executions in the last six months. Bucklew 

presents no reason to believe they cannot manage the execution just as 

sthesia. 

III. The current litigation is untimely insofar as it relies on a 
request for 
scheduled execution. 
 

 complaint indicates he has had his medical condition 

for more than two decades, including the entire time he has been in 

prison under a sentence of death (Document 1 at 4). The Missouri 

Bucklew on May 30, 2008, approximately six years ago, and indicated 

the date would be set in due course (Document 8-1, Docket Sheet State 

v. Bucklew, SC80052). 

 The statem

recently begun to prepare for litigation of the possible effect of his 
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condition on his execution. The report of Dr. Jamroz is dated April 5, 

2014, and the report of Dr. Zivot is dated May 8, 2014 (Document 3-1 

and 3-2). Dr. Zivot indicates he began consulting on the case in mid-

April 2014. The report of Dr. Sasich is dated is dated May 8, 2014 

(Document 1-3). There is no reason to believe these experts, or similar 

experts, would not have provided similar free services months ago, or 

that if Bucklew had filed suit in a timely manner the district court 

would not have provided reasonable funds if Bucklew presented a viable 

claim.  Bucklew did not file his current litigation until May 9, 2014, 

twelve days before his scheduled execution and he did not seek a stay of 

execution until May 14, 2014, even though his execution date had been 

set on April 9, 2014 (Document 17 at 13 n.6). He has not been diligent 

in pursuing his current claim. 

After Bucklew finally presented the Department of Corrections 

with his reports, which he alleges the experts prepared without pay, the 

Department, as a courtesy, explored with Bucklew the option of paying 

for tests the parties could agree upon before the scheduled execution 

date. The Department did that in order to make the extremely high 

probability of a rapid and painless execution even higher than it 
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already is, not as Bucklew indicates, because the Department is less 

ssouri executions, will 

be rapid and painless. Bucklew now asserts tests cannot occur before 

the scheduled execution. Bucklew waited until shortly before his 

scheduled execution to pursue his current course and created an alleged 

shortness of time that need not have occurred. 

Bucklew could have brought his current suit six months ago, or six 

years ago. The district court conclud

April 9 order setting an execution date was unjustified (Document 17 at 

13 n.4). Bucklew cannot argue that this Court should delay his 

execution in order to conduct tests that he alleges might produce a 

guide to improvements in the procedure for his execution when he could 

have made that claim months or years ago. 

 Baze, are independent 

 

IV. The district court properly due process 
claim in the Zink litigation. 
 

In his petition for writ of certiorari, Bucklew contends his due 

process rights are violated because he does not have information about 
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the execution chemical (Petition, p. 31).  The district court rejected the 

claim because Bucklew had sufficient information to bring claims to the 

courts (Doc. 17 at 15-16, quoting Williams v. Hobbs 658 F. 3d 842, 851-

52 (8th Cir. 2011)).  The district court also resolved the claim in the Zink 

litigation.  Zink v. Lombardi, No. 12-4209-BP (Doc. 437 at 16-18). 

Bucklew acknowledges that it would be easier to challenge the 

protocol if he had more information (Petition, p. 32).  This statement 

to get access to the courts.  Once in court, then whether a person 

litigates effectively does not implicate due process.  Bucklew does not 

show a significant question or conflicting decision warranting certiorari 

review, Supreme Court Rule 10. 

Respectfully submitted, 

CHRIS KOSTER 
Attorney General 

/s/Michael J. Spillane 

MICHAEL J. SPILLANE 
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Assistant Attorney General 
Counsel of Record 
Missouri Bar No. 40704 
P.O. Box 899 
Jefferson City MO 65102 
Phone: 573.751.0967 
Fax: 573.751.3825 
mike.spillane@ago.mo.gov 
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