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To the Honorable Justice Samuel Alito, as Circuit Justice for the United States Court of 

Appeals for the Eighth Circuit: 

 Petitioner Russell Bucklew (“petitioner”) respectfully requests a stay of his 

execution, presently scheduled for May 21, 2014, pending this Court’s disposition of his 

petition for a writ of certiorari, filed on May 21, 2014.     

 
INTRODUCTION 

 
 Petitioner Russell Bucklew is the sole plaintiff in Bucklew v. Lombardi, Case No. 14-

8000-CV-W-BP (W.D. Mo.), a lawsuit under 42 U.S.C. § 1983 and the Eighth and 

Fourteenth Amendments that challenges Missouri’s lethal injection protocol as applied to 

Mr. Bucklew. 

 Mr. Bucklew’s lawsuit is based on the unique risks to him arising from the unstable, 

untreatable vascular tumors – cavernous hemangioma – that fill his head, neck and throat.  

These tumors, with which Mr. Bucklew has been afflicted since birth, continue to expand, 

causing multiple complications.  Significantly, the unique risks posed by the hemangioma 

create a substantial likelihood during lethal injection – with any drug – of hemorrhaging, 

choking, airway obstruction and suffocation, and thus lethal injection of any sort will likely 

violate Mr. Bucklew’s rights under the Eighth Amendment.   

 Mr. Bucklew’s condition has been deemed inoperable, and it has not responded to 

standard medical therapies such as sclerotherapy;; his condition is only expected to grow 

worse over time.  Given the nature of Mr. Bucklew’s affliction and its untreatable nature, 

Mr. Bucklew cannot propose an alternative, constitutional method of execution, particularly 

within the limits of Mo. Rev. Stat. 546.720, which provides only for the administration of 

lethal injection or lethal gas.  Lethal injection, as recent executions have demonstrated, is 
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not a one-size-fits all procedure.  What may be deemed constitutional for one prisoner may 

be gravely risky and in fact torturous for another.   

 Moreover, to allege  such alternative means of execution, a prisoner requires the 

ability to obtain facts from the State of Missouri regarding the drugs to be used, their 

origin, and the ingredients used in compounding them, among other things – facts that the 

State actively continues to conceal under the guise that they are “state secrets.”  Further, 

the requirement of offering an alternative, constitutional means of executing one’s own 

client violates any lawyer’s ethical obligations to his client and thrusts any lawyer in an 

incurable conflict of interest.   

 Several obstacles have placed Mr. Bucklew at an extreme and unfair disadvantage – 

perhaps foremost among them is the denial over the course of years of litigation of funding 

to retain physicians and experts to examine Mr. Bucklew, who is indigent, to render an 

opinion as to whether being executed by lethal injection posed an unconstitutional, 

intolerable risk of suffering given his physical condition.  The State repeatedly opposed 

counsel’s efforts to obtain expert funding, but now asserts that counsel should have been 

able to find experts months or even years ago willing to render opinions without 

compensation, a position the district court apparently embraced.  Despite these obstacles, 

Mr. Bucklew was finally able to locate experts who were willing – likely only because of the 

imminence of Mr. Bucklew’s scheduled execution date – to review medical records and 

render an opinion in the mere hope of possibly being paid at a later date.  

 Having surmounted these and other procedural and practical hurdles, Mr. Bucklew 

filed his lawsuit on May 9, 2014, raising claims under the Eighth Amendment based on the 

method of execution and Defendants’ failure to provide adequate medical care, as well as 

under the First and Fourteenth Amendments for violating his right to petition the 

government for redress of grievances and for meaningful access to the courts.  In addition to 
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his complaint, Mr. Bucklew also filed a Motion for a Temporary Restraining Order and 

Preliminary Injunction, and a Memorandum in support of the motion.  The district court 

never held a hearing on Mr. Bucklew’s request for a TRO and preliminary injunction, but 

stated it would assume as true all information contained in the affidavits from experts Mr. 

Bucklew supplied.   

 Mr. Bucklew also filed a Motion for Stay of Execution, seeking a stay under the 

familiar standard stated in Hill v. McDonough, 547 U.S. 573, 584 (2006). The district court 

denied Mr. Bucklew’s Motion for Stay of Execution, as well as his Motion for Temporary 

Restraining Order and Preliminary Injunction.  The district court also dismissed the case in 

its entirety, stating Mr. Bucklew had failed to show a likelihood of success on the merits, 

and that he had failed to plead an alternative execution procedure that was feasible and 

readily implemented.  

 Mr. Bucklew’s ability to develop facts in support of his claims has been hindered by 

Defendants making a proverbial moving target out of their execution procedure, changing it 

twice since May 13, 2014, with the most recent change occurring on May 16, 2014, just five 

days before Mr. Bucklew’s scheduled execution.  Implicitly validating the truth of Mr. 

Bucklew’s expert’s opinion that using methylene blue in a saline solution to flush the IV 

lines would likely cause a dangerous blood pressure spike, the Department of Corrections 

notified counsel they would replace methylene blue with indigo carmine.  Counsel contacted 

a pharmacological expert who warned that indigo carmine was not a safe substitute for 

methylene blue:  not only does it cause blood pressure spikes, it also has the added risk of 

causing IV line blockage. Counsel immediately notified the DOC of the problems with their 

hastily chosen substitute.  Defendants hastily changed their protocol again, indicating that 

they would not use methylene blue, indigo carmine, or any other dye.  It remains unclear 

what if anything Defendants will use to flush the IV line.   
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 The change in protocol was not noticed, Mr. Bucklew has no knowledge whatsoever 

about the substance the DOC intends to inject into his veins, and as a result he has no 

opportunity to investigate whether the alternative substance – not to mention any other on-

the-fly protocol modifications the DOC may be contemplating implementing – poses even 

greater risks to him.  The very fact that the DOC is making eleventh-hour reactionary 

changes is evidence that Defendants realize their protocol presents substantial risks of 

causing a prolonged, torturous, unconstitutional death in violation of the Eighth 

Amendment.  Mr. Bucklew been deprived of any meaningful opportunity to conduct 

sufficient investigation or discovery regarding the means by which he will be executed.    

 The petition for a writ of certiorari herein presents the questions:  

 I. Whether the Eighth Amendment is violated by executing a prisoner with a  
  severe and untreatable medical condition that is substantially likely to  
  interfere with vital bodily functions during an execution, thereby causing  
  extreme or protracted pain. 
 
 II. Whether a prisoner may properly allege a claim under the Cruel and Unusual 
  Punishment Clause of the Eighth Amendment without alleging a known,  
  available alternative method of execution when it is impossible to identify  
  such readily available alternatives as the prisoner suffers from a grave and  
  untreatable medical condition. 
 
 III. Whether and to what extent the Due Process Clause of the Fourteenth  
  Amendment entitles a condemned inmate to the timely notice of material  
  information about the drug that will be used to execute him.   
  

REASONS WHY MR. BUCKLEW IS ENTITLED TO A STAY 

 The standard for granting a stay of execution is well-established.  Relevant 

considerations for granting a stay include the prisoner’s likelihood of success on the merits, 

the relative harm to the parties, and the extent to which the prisoner has unnecessarily 

delayed his or her claims.  See Hill v. McDonough, 547 U.S. 573, 584 (2006);; Nelson v. 

Campbell, 541 U.S. 637, 649-50;; and Nooner v. Norris, 491 F.3d 804, 808 (8th Cir. 2007). 

These factors are established by contents of the pending petition for a writ of certiorari 
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itself, which are incorporated here.  Irreparable harm will occur if the execution is not 

stayed until the petition is considered.  Wainwright v. Booker, 473 U.S. 935 (1985)(Powell, 

J., concurring)(recognizing that there is little doubt that a prisoner facing execution will 

suffer irreparable injury if the stay is not granted.) 

 Mr. Bucklew must also show that he did not unduly delay in bringing this claim.  

See, e.g., Nelson v. Campbell, 541 U.S. 637 (2004).  Indeed, counsel repeatedly requested 

funding in both state and federal court for medical experts who could evaluate Mr. Bucklew 

and render opinions on the risks to him of lethal injection given his chronic, unstable and 

untreatable vascular tumors.  Counsel has done so no fewer than eight times between 2008 

and 2014, the most recent attempt one week ago, and faced repeated denial, often with no 

explanation.  Moreover, Defendants have known about Mr. Bucklew’s serious medical 

condition, his propensity to hemorrhage, and his “severely compromised airway” for years.  

The primary reason Mr. Bucklew is in this position, seeking additional testing shortly 

before his scheduled execution, is that the DOC has not obtained the medical care and 

diagnostic testing that they are constitutionally obligated to provide – and have been for 

the 18 years Mr. Bucklew has been in its custody.  The DOC has the resources to order the 

necessary evaluations, and only the DOC has the authority to order those tests.  The DOC 

bears the burden of ensuring that their lethal injection protocol comports with the Eighth 

Amendment.   

 There is a significant possibility that the Court will grant certiorari review and 

reverse the decision below.  Mr. Bucklew has offered far more than mere speculation and 

hypotheticals:  rather, he has presented concrete, uncontroverted medical evidence and 

expert affidavits that Missouri’s lethal injection protocol, as applied to him, creates a 

substantial risk of severe, needless pain or a lingering, torturous death.  Based on the 

history of the case, there has been no undue delay on Mr. Bucklew’s part in bringing this 
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current action.  The stay would serve the public interest, since this Court’s rulings support 

the notion that Mr. Bucklew is entitled to a day in court on his unique constitutional 

claims, and the citizenry has a cognizable interest in ensuring the State does not impose its 

most severe criminal punishment in violation of the Eighth Amendment.  

CONCLUSION 

 For the reasons set forth in this application, the Court should grant Mr. Bucklew a 

stay of execution.   

     Respectfully submitted, 

 

     /s/ Cheryl A. Pilate 

     Cheryl A. Pilate, Mo. Bar No. 42266 
     Morgan Pilate LLC 
     926 Cherry Street 
     Kansas City, MO 64106 
     Phone:  816.471.6694 
     Fax:  816.472.3516 
     Email:  cpilate@morganpilate.com 
     Attorney for Russell Bucklew          
 


