
cilyof

CINCINNATI
Interdepartmental Correspondence Sheet

Date: May 14, 2014

FOR YOUR INFORMATION

To: Mayor and Members of City Council

From: Scott Stiles, Interim City Manager

Subject: Residency Requirements for Department Directors

This memo was written in consultation with the Solicitor’s Office to clarify the residency
requirements imposed on senior officers of the City of Cincinnati pursuant to Ohio Revised Code
(“ORC”) Section 733.68 and the Cincinnati Municipal Code.

Summary:
In 2006, the Ohio General Assembly passed ORC 9.481. ORC 9.481 prohibits local residency
requirements. As such, the City can no longer impose a residency requirement different from that
imposed by state law.

ORC 733.68 requires officers of municipalities to be electors of the municipality. The City’s
Administrative Code defines the City’s officers to be the city manager, the assistant city managers,
and the directors of departments established in the City’s Administrative Code. The City may
enforce the elector residency requirement of state law on department heads of the City
departments in its Administrative Code. Those departments are Law, Police, Transportation &
Engineering, Public Services, Finance, Sewers, Trade & Development, and Planning & Buildings.
See, Cincinnati Administrative Code at:
https ://library.municode.com/HTML/iggg6/leveli/THADCO.html

Background:
The City’s residency requirement for its employees and “senior executive officers” has been
modified over the years, based on changes in state law and residency provisions in the City’s
collective bargaining agreements. Prior to the 1990s, all City employees were required to live
within the City. Subsequently, changes in union contracts and City policies permitted most
employees to reside within Hamilton County, with senior executive officers (or City “directors”)
still being required to reside within Cincinnati. Currently, most City employees are permitted to
live “any place they desire” pursuant to ORC 9.481. Enacted in 2006, ORC 9.481 eliminated the
home rule power of Ohio municipalities to impose residency restrictions on most of their
employees. Several home rule cities, including Cincinnati, challenged the validity of the state law.
Litigation concluded in 2012 with a decision by the Ohio Supreme Court which upheld ORC
9.481. CMC Section 308-83 was modified in 2013 to bring the City’s residency requirements into
compliance with ORC 9.481.

Analysis:
Based upon the Ohio Supreme Court’s upholding of ORC 9.481 in 2012, Ohio municipalities are
prohibited from imposing any residency requirement on most of their employees. However, state



law imposes its own residency restriction on certain high-level municipal officials. Exempting
only “city fire chiefs,” ORC 733.68 requires that “each officer of a municipal corporation, or of any
department or board of a municipal corporation ... shall be an elector of the municipal
corporation...” An “elector” of a political subdivision is an individual who may register to vote
within the jurisdiction. In accordance with state law, CMC Sec. 308-83, “Residency
Requirements,” was amended in 2013 to provide that while most City employees could live “any
place they desire,” City residence is still required for “senior executive officers.”

The City’s Administrative Code designates the City’s officer level departments. The
Administrative Code currently includes the following departments: Law, Police, Transportation &
Engineering, Public Services, Finance, Sewers, Trade & Development, and Planning & Buildings.
As a matter of state law, only the heads of City agencies currently designated as “departments” in
the Administrative Code are subject to ORC 733.68. In order to avoid further residency litigation,
the City may only enforce the state law provision on senior officers identified as department heads
in the City’s Administrative Code.

Recommendation:
The choice to impose a residency requirement on senior executive employees historically was a
matter of home rule. The Ohio General Assembly has now limited home rule authority to make
such policy determinations. Council can only require residency consistent with state law.

City Council could modify the Administrative Code to either increase or decrease the number of
officers of the City subject to ORC 733.68. A vote to amend the Administrative Code requires 7
members of Council.

If Council wishes to increase or decrease the number of directors required to live within the City,
it is recommended that Council request an ordinance modifying the Administrative Code to
designate specified agencies as City Administrative Code departments.

Conclusion:
Under Ohio law, the residency requirement only applies to those City employees who head a City
department listed within the Administrative Code. Any such “senior executive officer” of the City
who does not currently reside within the City of Cincinnati may be required to live in the City, per
state law.

The City Manager’s Office is currently reviewing the accuracy of job-related documentation
provided to the City by some members of the City Administration, and will determine the
appropriate course of action, including discipline as warranted.

A revised Administrative Regulation 44 (Residency of City Employees) is attached. My approval
of the attached regulation would make Administrative Regulation 44 consistent with state law and
the City’s Administrative Code. Questions related to this memo or the residency requirements
imposed pursuant to state law or AR 44 may be forwarded to Interim Solicitor Terry Nestor or
Interim Deputy Solicitor Roshani Hardin. This report is for informational purposes only; no
action by City Council is required.

cc: Terry Nestor, Interim City Solicit

Attachment — Revised Administrative Regulation 44, Residency of City Employees



Administrative Regulation No. 44

City of Cincinnati Date: January 15, 2000

Revised: May ____, 2014

Office of the City Manager
Approved:__________________

RESIDENCY OF CITY EMPLOYEES

Except as otherwise provided below, all persons appointed to positions in City service have the right to
reside any place they desire. In accordance with Ohio Revised Code Section 733.68, the City Manager,
Assistant City Managers, and Department Heads of City departments designated as such in the
Cincinnati Administrative Code shall reside in the City of Cincinnati. The directors of City departments
designated in the Administrative Code and thereby required to reside in the City of Cincinnati are as
follows: Law, Police, Transportation & Engineering, Public Services, Finance, Sewers, Trade &
Development, and Planning & Buildings. Any employee promoted to these positions must become a
City resident at the time of such appointment. The City Manager may grant a transitional period of not
more than 180 days following appointment or promotion within which an employee must establish City
of Cincinnati residency as required by this Administrative Regulation.

In accordance with Cincinnati Municipal Code Section 308-83 and in order to ensure adequate response
times to emergencies or disasters, all sworn members of the Police and Fire Departments are designated
as emergency responders and shall be required to live within either Hamilton, Butler, Warren, or
Clermont counties, within the State of Ohio. The City Manager may grant a transitional period of not
more than 180 days following appointment within which an employee must establish residency as
required by this Administrative Regulation.

EXEMPTIONS

No exemptions shall be granted for those classifications for which City of Cincinnati residency
is required.

No exemptions shall be granted for those classifications designated as emergency responders
requiring residency within Hamilton, Butler, Warren, or Clermont counties, within the State of
Ohio.

In the application of city, county, or state residency requirements that are or may be contained in
applicable collective bargaining agreements, Sections 124.27 and 733.68 of the Ohio Revised
Code, and Section 308-83 of Cincinnati Municipal Code, the City Manager will consider the
following factors, unless clearly inapplicable, as guidelines in the investigation and evaluation of
employee compliance. The investigation and evaluation of employee compliance with such
residency requirements may include required documentation to be supplied by the employee
where a reasonable basis exists to conclude the requirements may have been violated.

Subject:



COMPLIANCE

A. When an employee and the employee’s immediate family (spouse and family) maintain a full
time residence together within the applicable jurisdiction (city, county, or state), residency
requirements are satisfied. Registration to vote in a precinct within the applicable state,
county or city jurisdiction shall be a primary consideration for determination of residency.
Evidence concerning the residence or dwelling location of an employee’s spouse or children,
the location of the schools which the employee’s children attend, or the amount of a rental or
mortgage payments for locations outside of the applicable jurisdiction may be used to
evaluate compliance with city, county, or state residency requirements. Such factors alone
shall not be considered conclusive, and compliance shall be evaluated upon review of such of
the following additional factors as may be available and applicable.

B. In the event an employee does not satisfy the residency requirements in accord with (A)
above, including those circumstances where the employee’s immediate family resides in a
location outside of the applicable jurisdiction for the employee, compliance with the
appropriate residency requirement will be investigated and determined based upon the
following additional factors:

1. Legal separation of the employee and spouse.

2. The amount of off-work time spent at the listed employee residence address, the
maintenance of the premises in suitable condition as a primary dwelling; and a pattern of
household activity such as cleaning, meals, laundry, personal grooming, and sleeping. A
pattern of such activities and time spent during the workdays for those on a standard five-
day work week or the equivalent for non-standard work schedules such as some uniform
service employees.

3. The frequency and pattern of times the employee stays overnight at the location.

4. The presence of items needed for routine living such as work and casual clothing,
personal effects, and routine maintenance supplies.

5. The payment of rent and/or a mortgage payment (or full purchase price) at fair market
value pursuant to an arms-length lease, mortgage, or purchase agreement.

6. The listing of accounts for services in the employee’s name and the payment of charges
for such utility services as gas, electricity, telephone, water, sewage, and cable TV.

7. The receipt of U.S. mail at the employee listed address.

8. The use of the employee listed address as the residence address for voter registration; as
the residence address of federal, state, and city income tax returns; and as the residence
address for the registration and license plates for any motor vehicles owned or leased by
the employee.

C. Upon notice from the appointing authority that a reasonable suspicion exists that the
employee may be in violation of applicable residency requirements, the employee may be
required to provide documentation or other evidence of any of the above factors.
Documented violation of any residency requirement established in accordance with state law
and described in this Administrative Regulation may be cause for removal from the position
covered by such requirement.

Administrative Regulation No. 44


