
IN THE CIRCUIT COURT OF COLE COUNTY, MISSOURI  
CIVIL DIVISION 

GUARDIAN NEWS & MEDIA LLC; 
THE ASSOCIATED PRESS; CYPRESS 
MEDIA, LLC, d/b/a THE KANSAS CITY 
STAR; GANNETT MISSOURI 
PUBLISHING, INC., d/b/a 
THE SPRINGFIELD NEWS-LEADER; 
and THE ST. LOUIS POST-DISPATCH 
LLC,  

 
Plaintiffs, 

 
vs. 

 
MISSOURI DEPARTMENT OF 
CORRECTIONS, 
 
serve:  George Lombardi 

Director 
2729 Plaza Drive 
Jefferson City, Missouri 65102 

 
Defendant. 
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     Case No._______  
 
     Division No._______ 

PETITION 

“That all political power is vested in and derived from the people . . . .” 

Article I, Section I, Missouri Constitution 

“[T]he purpose of journalism is to provide the people with the information they 
need to be free and self-governing.” 

Kovach & Rosenthal, THE ELEMENTS OF JOURNALISM 

Plaintiffs Guardian News & Media LLC (“Guardian US”); The Associated Press (“AP”); 

Cypress Media, LLC (“The Star”); Gannett Missouri Publishing, Inc. (“The News-Leader”); and 

The St. Louis Post-Dispatch LLC (“The Post-Dispatch”), for their Petition against Defendant 

Missouri Department of Corrections (“DOC”), state as follows: 
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INTRODUCTION 

1. Historically, information about the drugs used by DOC in lethal injection 

executions was routinely made available to the public.  In October 2013, DOC unilaterally 

changed course and began to deny all public access to this information.  Without this 

information, the public cannot provide meaningful oversight of the executions that the State of 

Missouri conducts in its name. 

2. Since implementing its new non-disclosure policy last October, DOC has 

executed six inmates without revealing the source or quality of the drugs used to inflict death.   

3. An additional forty inmates remain on death row in Missouri, facing execution by 

lethal injection.  On information and belief, DOC intends to execute these inmates without 

disclosing anything to the public about the nature and source of the drugs used.   

4. Plaintiffs each have made formal requests of DOC to inspect and copy records 

disclosing the composition, concentration, source, and quality of drugs used to execute inmates 

in Missouri. 

5. DOC has denied these requests, refusing to allow Plaintiffs to inspect or copy 

requested records and claiming, among other things, that the source of the lethal injection drugs 

is a member of the State’s “execution team” and that his, her, or its identity is confidential 

pursuant to the State’s so-called “Black Hood Law,” a position contrary to prior disclosures. 

6. Plaintiffs now bring this action to challenge DOC’s reinterpretation of the State’s 

“execution team” as including its drug supplier, and to compel DOC to disclose this information 

to the press and public.  DOC’s refusal to disclose critical information as to the nature and source 

of the drugs used violates both Chapter 610 of the Missouri Revised Statutes (the “Sunshine 

Law”) and the qualified right of access to government proceedings and records guaranteed to the 

public by the First and Fourteenth Amendments to the United States Constitution. 
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THIS COURT IS THE PROPER FORUM FOR THIS LAWSUIT 

7. Plaintiff Guardian US is a digital news service organized in New York, where it is 

based, as Guardian News and Media LLC.  It was established in 2011 to cover US and 

international news for an American audience as the US online presence of the London-based 

newspaper The Guardian, one of England’s oldest and most respected news outlets.  Guardian 

US produces news articles, opinion, live-blogs, and interactive and multimedia content that 

currently reaches over 20 million online US readers each month.  Guardian US has reported 

extensively on the death penalty. One of its reporters was a witness at the recent execution of 

Oklahoma inmate Clayton Lockett, who died of an apparent heart attack 43 minutes after he was 

administered a secret lethal injection drug—and after his execution was reportedly stopped. 

8. Plaintiff The Associated Press is a nonprofit news cooperative incorporated and 

based in New York.  AP is this nation’s oldest and largest news organization, serving as a source 

of news, photos, graphics, audio, and video for more than one billion people per day.  AP 

operates bureaus in St. Louis, Kansas City, Columbia, and Jefferson City and provides news and 

content to approximately 72 radio stations, 12 TV stations, and 50 newspapers located 

throughout Missouri.  AP has reported extensively on the U.S. death penalty, and its reporters 

regularly witness executions as surrogates for the public.  For example, a St. Louis correspondent 

for AP was a witness to Missouri’s execution of Joseph Franklin in 2013.  An AP reporter was 

also a witness at the recent execution of Oklahoma inmate Clayton Lockett.    

9. Plaintiff The Kansas City Star is a daily newspaper based in Kansas City, 

Missouri, and is owned by Cypress Media, L.L.C., a Delaware limited liability company.  The 

Star has reported extensively on the death penalty in Missouri. One of its reporters was a witness 

to Missouri’s execution of Michael Taylor earlier this year. 
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10. Plaintiff The Springfield News-Leader is a daily newspaper based in Springfield, 

Missouri, and is owned by Gannett Missouri Publishing, Inc., a Missouri corporation.  The 

News-Leader has reported extensively on the death penalty in Missouri. 

11. Plaintiff The St. Louis Post-Dispatch is a daily newspaper based in St. Louis, 

Missouri, and is owned by The St. Louis Post-Dispatch LLC, a Delaware limited liability 

company.  The Post-Dispatch has reported extensively on the death penalty in Missouri. One of 

its columnist was a witness to Missouri’s execution of Jeffrey Ferguson earlier this year. 

12. Plaintiffs The Star, The News-Leader, and The Post-Dispatch are the three largest 

circulation newspapers in the State of Missouri. 

13. Defendant DOC is a governmental entity created by the statutes of the State of 

Missouri.  See Chapter 217 of the Missouri Revised Statutes. 

14. DOC can be served through its director at 2729 Plaza Drive, Jefferson City, 

Missouri 65102. 

15. Jurisdiction and venue are proper in this Court because DOC has its principal 

place of business in Jefferson City, Cole County, Missouri.  See Mo. Rev. Stat. § 610.027.1 

PLAINTIFFS’ SUNSHINE LAW REQUESTS 

16. On April 15, 2014, Guardian US submitted a written request by e-mail to the 

DOC’s custodian of records seeking access to certain public records relating to the State of 

Missouri’s use of lethal injection drugs to execute Missouri inmates.  In particular, it sought 

“records sufficient to disclose”: 

A. The name, chemical composition, concentration, and source of the drugs 
approved for use in lethal injection executions pursuant to the DOC’s 
October 22, 2013 execution protocol (the “Execution Drugs”). 
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B. The name, chemical composition, concentration, quantity, expiration date, 
and source of all Execution Drugs, including Execution Drugs currently in 
the possession of, or on order by, DOC. 

C. The results of all quality tests performed by or for DOC on any Execution 
Drugs, including Execution Drugs currently in the possession of, or on 
order by, DOC.  

D. The qualifications of DOC contractors and/or employees involved in the 
procurement, testing, or administration of any Execution Drugs. 

E. Policy statements, regulations, or memoranda reflecting the assessment or 
approval of drugs for use in lethal injection executions.” 

The request is attached as Exhibit A.  

17. On April 17, 2014, DOC confirmed receipt of the Sunshine Law request.  DOC 

provided no substantive response, stating that counsel for DOC had previously been unavailable 

and that a response would be forthcoming.  The DOC’s response is attached as Exhibit B. 

18. On April 25, 2014, DOC, through its deputy general counsel Matthew Briesacher, 

responded to the Sunshine Law request submitted by Guardian US.  DOC refused to release the 

requested documents, writing:  

Please be advised that some of the information you have requested is a 
closed record pursuant to sections 217.075, 546.720 and 610.021(1) and 
(14), RSMo.  Additionally, some of the records are also closed pursuant 
to the state secret doctrine.  Attached please find a copy of the 
Department's execution protocol. 

DOC’s response is attached as Exhibit C, and the execution protocol DOC produced with the 

response is attached as Exhibit D. 

19. DOC’s execution protocol is insufficient to disclose the information requested by 

Guardian US.  DOC produced no other documents besides the two-page execution protocol.  See 

Exhibit D. 

20. An identical Sunshine Law request was submitted by the AP on May 2, 2014. 
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21. On May 2, 2014, DOC, through its deputy general counsel Matthew Briesacher, 

confirmed receipt of the AP’s Sunshine Law request.  DOC provided no substantive response, 

stating that “[i]t will take approximately three weeks to respond to your request.”  The response 

disclosed no documents.  DOC’s response is attached as Exhibit E. 

22. Identical Sunshine Law requests were submitted by The Star, The Post-Dispatch, 

and The News-Leader on May 9, 2014. 

23. On May 12, 2014, DOC replied to the requests submitted by the AP, The Star, 

The Post-Dispatch, and The News-Leader with a response that was identical in all relevant 

respects to that received by The Guardian on April 25, 2014.  DOC cited the same statutory 

provisions in its denial of Plaintiffs’ Requests (see Exhibit C), attached the same execution 

protocol (see Exhibit D), and otherwise refused to release the requested documents. 

24. The identical Sunshine Law request submitted by each of the Plaintiffs 

(collectively, the “Requests”) asked DOC specifically to provide Plaintiffs with a written 

statement of the grounds for refusing to disclose the requested information, in the event the 

requests were denied in whole or in part.  See, e.g., Exhibit A. 

COUNT I 

VIOLATION OF THE MISSOURI SUNSHINE LAW – WAIVER 
(GUARDIAN US AND AP) 

25. Plaintiffs incorporate by reference the allegations of paragraph 1 through 24 as 

though more fully set forth herein. 

26. The Sunshine Law provides that “[i]t is the public policy of this state that . . . 

records . . . be open to the public unless otherwise provided by law” and that “[e]xcept as 

otherwise provided by law, . . . all public records of public governmental bodies shall be open to 

the public for inspection and copying.”  See Mo. Rev. Stat. § 610.011.1-.2. 
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27. DOC is a “public governmental body” as defined by the Missouri Sunshine Law 

because it is a “department or division of the state.”  See Mo. Rev. Stat. § 610.010(4)(c). 

28. The documents requested by Plaintiffs are “public records” as defined by the 

Missouri Sunshine Law because they are “record[s] . . . retained by or of any public 

governmental body.”  See Mo. Rev. Stat. § 610.010(6). 

29. The Missouri Sunshine Law requires that a “request for access to a public record 

shall be acted upon as soon as possible, but in no event later than the end of the third business 

day following the date the request is received by the custodian of records.”  See Mo. Rev. Stat. 

§ 610.023.3. 

30. The Sunshine Law further requires that “[i]f a request for access is denied, the 

custodian shall provide, upon request, a written statement of the grounds for such denial.”  

Additionally, the Law requires that “[s]uch statement shall cite the specific provision of law 

under which access is denied and shall be furnished to the requester no later than the end of 

the third business day following the date that the request for the statement is received.”  

See Mo. Rev. Stat. § 610.023.4 (emphasis added). 

31. Plaintiffs’ Requests specifically provided as follows: “If any part of this request is 

denied—including the redaction of responsive documents—please provide a written statement of 

the grounds for such denial and cite the specific provision of law under which access is denied.  

See Mo. Rev. Stat. § 610.023.4.”  See, e.g., Exhibit A. 

32. Accordingly, Plaintiffs’ Requests triggered DOC’s obligation to provide a 

statement citing the specific provision of the law under which access was denied. 
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33. Pursuant to Mo. Rev. Stat. § 610.023.4, such statement was due three business 

days after DOC’s receipt of each of the Requests—i.e., to Guardian US on or before Friday, 

April 18, 2014, and to AP on or before Wednesday, May 7, 2014. 

34. DOC failed to provide Guardian US and AP with a timely statement citing the 

specific provisions of the law under which access was denied.  Accordingly, DOC waived its 

right to withhold any documents. 

35. DOC has insisted on strict, technical compliance with applicable deadlines 

concerning its executions.  For example, DOC has repeatedly executed inmates—sometimes 

within minutes of a stay being lifted—notwithstanding the fact the inmate had other applications 

for a stay pending. 

36. DOC has defended its practice of strict, technical compliance with deadlines, 

notwithstanding repeated judicial criticism.  See Amended Order, Zink v. Lombardi, Case No. 

13-3664, p. 2 (8th Cir., Dec. 23, 2013) (Bye, J., dissenting) (“At approximately 10:52 p.m. on 

December 11, 2013, Missouri executed Allan Nicklasson before this court had complete its 

review of Nicklasson’s request for a stay of his execution, a request he brought in a pending 

action challenging the constitutionality of Missouri’s execution protocol.”). 

37. Accordingly, it is appropriate to require DOC to comply strictly with the statutory 

deadline set forth in Mo. Rev. Stat. § 610.023.4.  Moreover, loss of public confidence in the 

administration of justice is fostered when one party plays by a different set of rules than the 

opposing party. 

WHEREFORE, Plaintiffs Guardian US and AP respectfully request that the Court enter 

judgment in their favor, finding that DOC waived any right to withhold documents by failing to 

comply with Mo. Rev. Stat. § 610.023.4, and ordering DOC to allow Plaintiffs Guardian US and 
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AP to inspect and copy the requested documents, together with such other and further relief as 

the Court deems just and necessary. 

COUNT II 

VIOLATION OF THE MISSOURI SUNSHINE LAW – 
INVALID CLAIM OF EXEMPTION 

38. Plaintiffs incorporate by reference the allegations of paragraph 1 through 37 as 

though more fully set forth herein. 

39. DOC referenced three statutory provisions in denying Plaintiffs’ Sunshine Law 

requests: sections 217.075, 546.720, or 610.021 of the Missouri Revised Statutes.  None of these 

statutes authorize DOC to deny Plaintiffs’ requests. 

DOC’s Asserted ‘Execution Team’ Exemption 

40. DOC asserts that Missouri’s “Black Hood Law,” Mo. Rev. Stat. § 546.720, 

provides sufficient basis to withhold the documents sought by Plaintiffs.  Section 546.720 

provides only that: 

[t]he director of the department of corrections shall select an execution 
team which shall consist of those persons who administer lethal gas or 
lethal chemicals and those persons, such as medical personnel, who 
provide direct support for the administration of lethal gas or lethal 
chemicals.  The identities of members of the execution team, as defined 
in the execution protocol of the department of corrections, shall be kept 
confidential.  

(Emphasis added). 

41. Until last year, DOC never construed this exemption as permitting it to withhold 

information about the drugs used in a lethal injection execution.  For example, on or about 

October 8, 2013, in response to a Sunshine Law action brought by the ACLU of Missouri, DOC 

made available documents identifying the source and supply of drugs it intended to use in lethal 

injection execution, as it had routinely done in the past.   
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42. On or about October 18, 2013, DOC implemented a new lethal injection protocol 

that revised and dramatically expanded the definition of the “execution team,” asserting for the 

first time that it includes “individuals who prescribe, compound, prepare, or otherwise supply the 

chemicals for use in the lethal injection procedure.”  See Exhibit D. 

43. DOC’s revised and novel reading of this exemption has no support in the 

language of the Black Hood Law and exceeds its statutory authority.  Individuals who “prescribe, 

compound, prepare, or otherwise supply chemicals” do not “provide direct support for the 

administration of the lethal gas or lethal chemicals” as required to fall within the narrow 

exemption of section 546.720.  See Middleton v. Dept. of Corrections, 278 S.W.3d 193, 196 

(Mo. banc 2009) (“When ascertaining the legislature’s intent in statutory language, it commonly 

is understood that each word, clause, sentence, and section of a statute should be given 

meaning.”). 

44. Section 546.720 cabins the definition of “execution team” to those individuals 

immediately associated with the lethal injection process.  Specifically, the statute protects the 

identity of those who “administer . . . lethal chemicals” or “provide direct support.”  The statute 

gives meaning to the phrase “direct support” by way of example: “those persons, such as medical 

personnel, who provide direct support for the administration of lethal gas or lethal chemicals.”  

Drug manufacturers and compounding pharmacies are not medical personnel.  Drug 

manufacturers and compounding pharmacies do not provide direct support for the administration 

of lethal injection drugs. 

45. When reading a statute, “a court should not interpret a statute so as to render some 

phrases mere surplusage.”  Middleton v. Dept. of Corrections, 278 S.W.3d 193, 196 (Mo. banc 
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2009); see also Neske v. City of St. Louis, 218 S.W.3d 417, 424 (Mo. banc 2007)  (“Each word, 

clause, sentence, and section of a statute is given meaning.”). 

46. DOC’s revised statutory reading renders the word “direct” a nullity.  According to 

the Merriam-Webster Dictionary, direct support ordinarily means support “marked by absence of 

an intervening agency, instrumentality, or influence.”  On DOC’s reading of the statute, the 

identity of anyone who provides equipment or supplies used during the lethal injection execution 

would be confidential under the statute.  

47. DOC’s revised reading does not comport with the structure of the statute.  Section 

546.720(1) authorizes the director to provide a “suitable and efficient room or place” within the 

correctional facility to carry out the execution, as well as the “necessary appliances.”  This clause 

of the statute provides no secrecy requirement.  In contrast, section 546.720(2) defines the 

execution team as “those persons who administer lethal gas or lethal chemicals and those 

persons, such as medical personnel, who provide direct support for the administration of lethal 

gas or lethal chemicals” and provides that the identities of the members of this team shall be kept 

confidential.  As such, while the Director of the DOC is authorized to provide the equipment and 

other materials logistically necessary for carrying out executions—execution drugs, for 

example—he is not authorized to keep this part of the protocol secret.  

DOC’s Asserted ‘Offender Records’ Exemption 

48. DOC also asserts that Mo. Rev. Stat. § 217.075 provides sufficient basis to 

withhold the documents sought by Plaintiffs.  Section 217.075 provides that: 

All offender records complied, obtained, prepared or maintained by 
the department or its divisions shall be designated public records 
within the meaning of chapter 610, except: 

(1) Any information, report, record or other document 
pertaining to an offender’s personal medical history; 



 
 

 12 

(2) Any information, report, record or other document in the 
control of the department or its divisions authorized by federal or 
state law to be a closed record; 

(3) Any internal administrative report or document relating to 
institutional security. 

49. Plaintiffs did not request any documents pertaining to any offender’s personal 

medical history. 

50. Plaintiffs did not request any documents otherwise closed by federal or state law. 

51. Plaintiffs did not request any documents related to DOC’s institutional security. 

DOC’s Asserted ‘Privileged Communications’ Exemption 

52. DOC also asserts that Mo. Rev. Stat. § 610.021.1 provides sufficient basis to 

withhold the documents sought by Plaintiffs.  Section 610.021.1 provides that: “Legal actions, 

causes of actions or litigation involving a public governmental body and any confidential or 

privileged communications between a public governmental body or its representatives and its 

attorneys” and “[l]egal work product” shall be closed. 

53. Plaintiffs have not requested documents that constitute privileged 

communications between DOC and its counsel or any legal work product. 

54. If any of the information sought by Plaintiffs is contained within any such 

documents, DOC has a duty to redact the privileged information and provide the responsive 

information.  See Mo. Rev. Stat. 610.024.1. 

DOC’s Asserted ‘State Secrets Doctrine’ 

55. In addition, DOC asserts that the requested documents are “closed pursuant to the 

state secret doctrine.” 
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56. The Missouri Supreme Court has rejected a “state secrets” privilege.  See In Re 

Welborn, 141 S.W. 31, 33, 34 (Mo. 1911) (“Our Legislature has proceeded upon the theory that 

truth has nothing to fear from light.”). 

57. Even if Missouri recognized a “state secrets” privilege, Plaintiffs’ Requests do not 

seek any “state secrets.” 

Conclusion  

58. Plaintiffs’ requests for documents relating to the lethal injection drugs used in the 

execution of prisoners do not fall under any of the specifically enumerated exemptions to 

Missouri’s Sunshine Law, and must therefore be made available by DOC for inspection and 

copying. 

59. DOC has failed to explain why it cannot comply with the Sunshine Act by 

disclosing public records sufficient to provide the information requested by Plaintiffs.  

60. Accordingly, Plaintiffs are entitled under the Sunshine Act to inspect and copy the 

requested documents. 

WHEREFORE, Plaintiffs respectfully request that the Court enter judgment in their 

favor, finding that DOC’s claimed exemptions are inapplicable, and ordering DOC to allow 

Plaintiffs to inspect and copy the requested documents, together with such other and further 

relief as the Court deems just and necessary. 

COUNT III 

VIOLATION OF THE MISSOURI SUNSHINE LAW –  
PENALTY AND ATTORNEY FEES 

61. Plaintiffs incorporate by reference the allegations of paragraph 1 through 60 as 

though more fully set forth herein. 
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62. The Missouri Sunshine Law provides that a Court may impose civil penalties 

upon a public governmental body for a knowing violation of its obligations to provide access to 

public records.  See Mo. Rev. Stat. § 610.027.3. 

63. The Missouri Sunshine Law also permits a Court to order a public governmental 

body to pay all costs and reasonable attorney fees to any party successfully establishing a 

knowing violation.  See Mo. Rev. Stat. § 610.027.3. 

64. DOC knowingly exceeded its statutory authority to withhold documents when it 

unilaterally expanded the scope of the “execution team” exception beyond the plain language of 

the Black Hood Law. 

65. DOC knowingly violated the Sunshine Law when it made an untimely and 

frivolous claim that the Requests sought documents that fell within Mo. Rev. Stat. § 217.075. 

66. DOC knowingly violated the Sunshine Law when it made an untimely and 

frivolous claim that the Requests sought documents that fell within Mo. Rev. Stat. § 610.021(1) 

& (14). 

67. DOC knowingly violated the Sunshine Law when it made an untimely and 

frivolous claim that the Requests sought records that are “closed pursuant to the state secret 

doctrine.” 

68. Thus, the Court should order DOC to pay a civil penalty and Plaintiffs’ costs and 

attorneys’ fees. 

WHEREFORE, Plaintiffs respectfully request that the Court enter judgment in their 

favor, finding that DOC committed a knowing violation of the Sunshine Law, and ordering DOC 

to pay a civil penalty to each Plaintiff of one thousand dollars, as well as pay Plaintiffs’ costs and 

attorney fees, and for such other and further relief as the Court deems just and necessary. 
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COUNT IV 

VIOLATION OF THE FIRST AND FOURTEENTH 
AMENDMENTS TO THE UNITED STATES CONSTITUTION 

69. Plaintiffs incorporate by reference the allegations of paragraph 1 through 68 as 

though more fully set forth herein. 

Plaintiffs’ Right Under the Constitution 

70. The public has an affirmative, enforceable right of access to certain government 

proceedings and records that is secured by the First and Fourteenth Amendments to the United 

States Constitution. 

71. This constitutional right of public access attaches specifically where (a) specific 

government proceedings or records historically have been open to the public, and (b) public 

access to the specific proceedings or records plays a significant positive role in the functioning of 

government.  Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980); see also Press-

Enterprise Co. v. Superior Court, 478 U.S. 1 (1986); Press-Enterprise Co. v. Superior Court, 

464 U.S. 501 (1984); Globe Newspaper Co. v. Superior Court for Norfolk County, 457 U.S. 596 

(1982).  This constitutional access right attaches to information about the type, quality, and 

source of drugs used by a State to execute an individual in the name of the People.   

72. Historically, executions—and information concerning how executions are 

conducted—have been open to the public.  Executions in the United States were themselves 

routinely conducted in public until the 1930s.   

73. In Missouri, the continued right of the public to witness executions is codified in 

Mo. Rev. Stat. § 546.740, which provides that “at least eight reputable citizens” must be invited 

“to witness the execution.”  Journalists from Guardian US, AP, The Star, and The Post-Dispatch 

have served as witnesses at executions as proxies for the general public. 
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74. The manner of execution likewise has historically been fully disclosed to the 

public.  Missouri did not pass a law changing the mode of execution from hanging to the use of a 

gas chamber until 1937.  See Mo. Laws 1937, p. 221-23. 

75. Until recently, information about the drugs used by DOC in lethal injection 

executions was routinely made available to the public.  For example, on or about October 8, 

2013, in response to a Sunshine Law action brought by the ACLU of Missouri, DOC made 

available as a matter of course documents identifying the source and supply of drugs it intended 

to use in lethal injection executions.   

76. Public access to such information about the manner by which convicted criminals 

are put to death enhances the proper functioning of the execution process and promotes public 

confidence in the integrity of the criminal justice system.  See, e.g., California First Amendment 

Coalition v. Woodford, 299 F.3d 868 (9th Cir. 2002) (holding that a prison regulation barring 

public viewing of the lethal execution procedures that preceded the actual administration of 

lethal injection impermissibly restricted the public’s First Amendment right to view executions).   

77. More specifically, public disclosure of the historically available information about 

the composition, concentration, quality, and source of drugs used in lethal injection executions 

reduces the risk that improper, ineffective, or defectively prepared drugs are used; it allows 

public oversight of the types of drugs selected to cause death and the qualifications of those 

manufacturing the chosen drugs; and it promotes the proper functioning of everyone involved in 

the execution process.   

78. The constitution thus compels access to historically available information about 

the type and source of drugs used in lethal injection executions because disclosure promotes the 

functioning of the process itself and is essential for democracy to function.  The public cannot 
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meaningfully debate the propriety of lethal injection executions if it is denied access to this 

essential information about how individuals are being put to death by the State.   

79. This was true before the recent execution of Oklahoma inmate Clayton Lockett 

using a secret drug formulation obtained from secret sources.  That experience confirms the 

value to the execution process itself of public access to accurate information about the source 

and quality of drugs used.  It also confirms the importance of disclosure of this information to 

public confidence in a State’s imposition of the ultimate punishment. 

80. The constitutional right of public access thus encompasses a qualified right to 

know the composition, concentration, quality, and source of drugs used in lethal injection 

executions.  No proper basis exists for Defendants to abridge the public’s constitutional right to 

this information. 

Intentional Violation of Plaintiffs’ Constitutional Rights 

81. Upon information and belief, in a purposeful effort to avoid disclosure of 

information otherwise required to be public under the Sunshine Law, DOC now acquires the 

drugs used in lethal injection execution by use of “drug mules,” individuals who are given large 

sums of cash and who travel, either in-state or out-of-state, to purchase lethal injection drugs 

without leaving a paper trail. 

82. By protecting the identity of its commercial drug suppliers, DOC is intentionally 

thwarting the right of interested parties to engage in constitutionally protected activity, as well as 

the First Amendment right of Plaintiffs to report on the identity and qualifications of drug 

supplies, or to report on the quality and efficacy of the drugs used. 

83. DOC’s refusal to disclose the information sought in Plaintiffs’ Requests violated, 

and continues to violate, Plaintiffs’ right of public access guaranteed by the First and Fourteenth 

Amendments to the United States Constitution. 
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WHEREFORE, Plaintiffs respectfully request that the Court enter judgment in their 

favor, ordering DOC to pay a civil penalty to each Plaintiff of one thousand dollars, as well as 

Plaintiffs’ costs and attorney fees, and for such other and further relief as the Court deems just 

and necessary. 

Dated: May 15, 2014 Respectfully submitted, 
 

 Lathrop & Gage LLP 

 

 By:   /s/ Bernard J. Rhodes   

 
 
 
 
 
 
 
 
 

Of Counsel: 
David A. Schulz 
Benjamin W. Graham (law student intern) 
Emily J. Barnet (law student intern) 
Media Freedom and Information Access Clinic 
Yale Law School 
P.O. Box 208215 
New Haven, CT 06520 
Tel (203) 432-9387 
Fax: (203 432-3034 
Email:  dschulz@lskslaw.com 

Bernard J. Rhodes         MO #29844 
2345 Grand Boulevard, Ste. 2400 
Kansas City, Missouri 64108-2684 
Telephone:  (816) 292-2000 
Fax:  (816) 292-2001 
Email:  brhodes@lathropgage.com 

 
Attorneys for Plaintiffs 
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April 15, 2014 

Via E-Mail (doc.media@doc.mo.gov), Facsimile (873-751-2389) and U.S. Mail 

Custodian of Records 
Missouri Department of Corrections 
2729 Plaza Drive 
P.O. Box 236 
Jefferson City, MO 65102 

Re: Sunshine Law 

Dear Custodian: 

I am a reporter for the Guardian and this is  a request for copies of certain public records 
maintained by the Department of Correction (“DOC”) relating to the DOC’s use of lethal 
injection drugs to execute Missouri inmates. Specifically, I seek copies of records sufficient to 
disclose:  

 
1. The name, chemical composition, concentration, and source of 

the drugs approved for use in lethal injection executions 
pursuant to the DOC’s October 22, 2013 execution protocol 
(the “Execution Drugs”). 

2. The name, chemical composition, concentration, quantity, 
expiration date, and source of all Execution Drugs, including 
Execution Drugs currently in the possession of, or on order by, 
DOC. 

3. The results of all quality tests performed by or for DOC on any 
Execution Drugs, including Execution Drugs currently in the 
possession of, or on order by, DOC.  

4. The qualifications of DOC contractors and/or employees 
involved in the procurement, testing, or administration of any 
Execution Drugs. 

5. Policy statements, regulations, or memoranda reflecting the 
assessment or approval of drugs for use in lethal injection 
executions. 

These records are requested pursuant to Chapter 610 of the Missouri Revised Statutes and 
pursuant to the public’s constitutional right of access to certain government proceedings and 
records guaranteed by the First and Fourteenth Amendments to the United States Constitution.   
 

Pursuant to statute, this request must “be acted upon as soon as possible, but in no event 
later than the end of the third business day following the date the request is received.” Mo. Rev. 
Stat. 610.023.3. If any part of this request is denied—including the redaction of responsive 
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documents—please provide a written statement of the grounds for such denial and cite the 
specific provision of law under which access is denied.  See Mo. Rev. Stat. 610.023.4. 

 
Because this records request is being submitted in the public interest and “is likely to 

contribute significantly to public understanding of the operation or activities” of the DOC, we 
respectfully ask that you furnish responsive documents without charge. See Mo. Rev. Stat. 
610.026.1. Should you decline to waive fees, please proceed with any production that costs less 
than $250.00. If the cost is expected to exceed this amount, please provide an estimate of the 
expenses. 
 

In order to avoid delay, if you have any questions about this request, please contact me by 
email, telephone or fax, rather than relying upon regular mail. You may reach me by email at 
ed.pilkington@theguardian.com, by telephone at 212 614 8180, or by cell at 646 532 8469. 

Thank you for your prompt attention to this request.  

 

Ed Pilkington 

Chief Reporter 

Guardian US 

www.theguardian.com 

 

 

 

 



From: Owen, David David.Owen@doc.mo.gov
Subject: RE: FREEDOM OF INFORMATION REQUEST

Date: April 17, 2014 at 1:59 PM
To: Ed Pilkington ed.pilkington@theguardian.com

Ed,
$
We$have$received$your$request$and$are$currently$reviewing$it.$Our$counsel$was$out$of$the$office$for$the$last$two$days$and$should$return$today.$He$will$reach
out$to$you$soon$and$provide$you$with$an$es=mated$=me$frame$for$fulfilling$the$request.
$
David$Owen
Communica=ons$Director
Missouri$Department$of$Correc=ons
573F522F1118
david.owen@doc.mo.gov
$
$
From: Ed Pilkington [mailto:ed.pilkington@theguardian.com] 
Sent: Tuesday, April 15, 2014 11:03 AM
To: DOC.Media
Subject: FREEDOM OF INFORMATION REQUEST
 
Dear Custodian of Records,

I'm a reporter for the Guardian. I'm attaching to this email a Foia request for documents relating to Missouri's death penalty protocol.

I would be most grateful for your prompt attention.

Please see the attached letter.

Thank you so much, and all best,

--
Ed Pilkington
Chief reporter
Guardian US

Work tel: (+1) 212 614 8180
Cell: (+1) 646 532 8469

Twitter: @Edpilkington
Please consider the environment before printing this email.
------------------------------------------------------------------
Visit theguardian.com   
 
On your mobile, download the Guardian iPhone app theguardian.com/iphone and our iPad edition theguardian.com/iPad   
Save up to 57% by subscribing to the Guardian and Observer - choose the papers you want and get full digital access.
Visit subscribe.theguardian.com
 
This e-mail and all attachments are confidential and may also
be privileged. If you are not the named recipient, please notify
the sender and delete the e-mail and all attachments immediately.
Do not disclose the contents to another person. You may not use
the information for any purpose, or store, or copy, it in any way.
 
Guardian News & Media Limited is not liable for any computer
viruses or other material transmitted with or as part of this
e-mail. You should employ virus checking software.
 
Guardian News & Media Limited
 
A member of Guardian Media Group plc
Registered Office
PO Box 68164
Kings Place
90 York Way
London
N1P 2AP
 
Registered in England Number 908396
 
--------------------------------------------------------------------------

mailto:DavidDavid.Owen@doc.mo.gov
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From: Briesacher, Matt Matt.Briesacher@doc.mo.gov
Subject: FW: April 15, 2014 Request for Records

Date: April 25, 2014 at 10:14 PM
To: ed.pilkington@theguardian.com

!
!
Matthew'Briesacher
Deputy'General'Counsel
'
Missouri'Department'of'Corrections
Of9ice'of'the'General'Counsel
2729'Plaza'Drive
PO'Box'236
Jefferson'City,'MO'65102
(573)'522J1634'phone
(573)'522J1635'fax
'
CONFIDENTIALITY'STATEMENT
This'message'from'Matthew'Briesacher'contains'information'that'is'privileged'and
con9idential'and'is'solely'for'the'use'of'the'intended'recipient.'If'you'are'not'the'intended
recipient,'be'aware'that'any'review,'disclosure,'copying,'distribution,'or'use'of'the'contents
of'this'message'is'strictly'prohibited.'If'you'have'received'it'in'error,'please'delete'it
immediately'and'please'notify'us'at'(573)'522J1634.'Thank'you.
!

From: Briesacher, Matt 
Sent: Friday, April 25, 2014 4:13 PM
To: 'ed.pilkington@theguardian.com'
Cc: Owen, David; Briesacher, Matt
Subject: April 15, 2014 Request for Records
!
Dear!Mr.!Pilkington:
!
I!am!wri4ng!in!regards!to!your!April!15,!2014,!request!for!records!regarding!the!Department's!execu4on
protocol.!!Please!be!advised!that!some!of!the!informa4on!you!have!requested!is!a!closed!record
pursuant!to!sec4ons!217.075,!546.720!and!610.021(1)!and!(14),!RSMo.!!Addi4onally,!some!of!the
records!are!also!closed!pursuant!to!the!state!secret!doctrine.!!!AOached!please!find!a!copy!of!the
Department's!execu4on!protocol.
!
Thank!you!for!your!pa4ence!while!the!Department!reviewed!your!request.!!If!I!can!be!of!any!further
assistance,!please!feel!free!to!contact!my!office.
!
Sincerely,
!
!
Matthew'Briesacher
Deputy'General'Counsel
'

mailto:MattMatt.Briesacher@doc.mo.gov
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'
Missouri'Department'of'Corrections
Of9ice'of'the'General'Counsel
2729'Plaza'Drive
PO'Box'236
Jefferson'City,'MO'65102
(573)'522J1634'phone
(573)'522J1635'fax
'
CONFIDENTIALITY'STATEMENT
This'message'from'Matthew'Briesacher'contains'information'that'is'privileged'and
con9idential'and'is'solely'for'the'use'of'the'intended'recipient.'If'you'are'not'the'intended
recipient,'be'aware'that'any'review,'disclosure,'copying,'distribution,'or'use'of'the'contents
of'this'message'is'strictly'prohibited.'If'you'have'received'it'in'error,'please'delete'it
immediately'and'please'notify'us'at'(573)'522J1634.'Thank'you.
!



MISSOURI DEPARTMENT OF CORRECTIONS 
PREPARATION AND ADMINISTRATION OF CHEMICALS 

FOR LETHAL INJECTION 
 
 
A.  Execution Team Members 

 
The execution team consists of department employees and contracted medical personnel 
including a physician, nurse, and pharmacist.  The execution team also consists of anyone 
selected by the department director who provides direct support for the administration of lethal 
chemicals, including individuals who prescribe, compound, prepare, or otherwise supply the 
chemicals for use in the lethal injection procedure. 
�

B. Preparation of Chemicals 
 
Medical personnel shall prepare the lethal chemicals.  The quantities of these chemicals may not 
be changed without prior approval of the department director.  The chemicals shall be prepared 
and labeled as follows: 

 
1. Syringes 1 and 2:  Five (5) grams of pentobarbital (under whatever name it may be available 

from a manufacturer, distributor or compounding pharmacy), 100 ml of a 50 mg/mL solution, 
shall be withdrawn and divided into syringes labeled “1” and “2.” 
 

2. Syringe 3: 30 cc of saline solution.  
 

3. Syringes 4 and 5:  Five (5) additional grams of pentobarbital (under whatever name it may be 
available from a manufacturer, distributor or compounding pharmacy), 100 ml of a 50 
mg/mL solution, shall be withdrawn into syringes labeled “4” and “5.”    

 
4. Syringe 6:  30 cc of saline solution.  This syringe is prepared in the event that additional flush 

is required.  
 

 
C. Intravenous lines 
 

1. Medical personnel shall determine the most appropriate locations for intravenous (IV) lines.  
Both a primary IV line and a secondary IV line shall be inserted unless the prisoner’s physical 
condition makes it unduly difficult to insert more than one IV. Medical personnel may insert the 
primary IV line as a peripheral line or as a central venous line (e.g., femoral, jugular, or 
subclavian) provided they have appropriate training, education, and experience for that 
procedure.  The secondary IV line is a peripheral line. 

 
2. A sufficient quantity of saline solution shall be injected to confirm that the IV lines have been 

properly inserted and that the lines are not obstructed. 
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D. Monitoring of Prisoner 
 
1. The gurney shall be positioned so that medical personnel can observe the prisoner’s face directly 

or with the aid of a mirror.   
 
2. Medical personnel shall monitor the prisoner during the execution. 

 
E. Administration of Chemicals 

 
1. Upon order of the department director, the chemicals shall be injected into the prisoner by the 

execution team members under the observation of medical personnel. The lights in the execution 
support room shall be maintained at a sufficient level to permit proper administration of the 
chemicals. 

 
2. The pentobarbital from syringes 1 and 2 shall be injected. 
 
3.   The saline solution from syringe 3 shall be injected.  
 
4. Following a sufficient amount of time for death to occur after the injection of syringe 3, medical 

personnel shall examine the prisoner to determine if death has occurred.  If the prisoner is still 
breathing, the additional five grams of pentobarbital will injected from syringes 4 and 5 followed 
by the saline from syringe 6.   

 
5. At the completion of the process and after a sufficient time for death to have occurred, medical 

personnel shall evaluate the prisoner to confirm death.  In the event that the appropriate medical 
personnel cannot confirm that death has occurred, the curtain shall be reopened until an 
appropriate amount of time has passed to reevaluate the prisoner.   

 
F. Documentation of Chemicals 

 
1. Medical personnel shall properly dispose of unused chemicals. 
 
2. Before leaving ERDCC, all members of the execution team present at the execution shall 

complete and sign the “Sequence of Chemicals” form thereby verifying that the chemicals were 
given in the order specified in this protocol.  

 
3. Before leaving ERDCC, one of the medical personnel present at the execution shall complete 

and sign the “Chemical Log” indicating the quantities of the chemicals used and the quantities of 
the chemicals discarded during the execution. 

 
4. Within three days of the execution, the ERDCC warden shall submit the Sequence of Chemicals 

and the Chemical Log to the director of the Division of Adult Institutions (DAI). The DAI 
division director and the department director shall review the records.  If they do not detect any 
irregularities, they shall approve the two documents.  If any irregularities are noted, the DAI 
division director shall promptly determine whether there were any deviations from this protocol 
and shall report his findings to the department director.   

 
Missouri Department of Corrections 
Revised October 18, 2013 
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