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{Supplled by Cletk)

{Full Name of each Plaintiif)

F’Iaintiff(s), Case No.
V. . ' |
LIEUTEMANT |, SCHNELDER (Sorunoe)

Fbeer, Mudeqio Mounizy (Sorusdot)
{Full Nams of each Defendant)

Defendant(s).

COMPLAINT UNDER THE CIVIL RIGHTS ACT,. 42 U.8.C. § 1983

L PLACE OF PRESENT CONFINEMENT (Provide full address}
opupusr CoREBCTIOMAL TEMSTITUTIONE, P. 0, BoX F5T,

Wepurs, Wiscowsiy 83763

A Is there a grievance procedure ift your prison/jail? YES ﬁ NO O
B. Have you filed a grievance concerning the facts relatiﬁg'to this complaint?
YES . NOD
. PARTIES
A Yourname (Plaintif) _[NARVIA KG(TH SmiTef

Prisoner 1.D. Number 1078

B ‘
C.  Social Security Number (Last Four Digits Only) %507
D

Your Address (City & State) __..[Aupurt, (WS conisind
(For additional piaintiffs provide the same information in the same format on a separate
page.) ,
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E.  DEFENDANT (name) L/o’uf'fﬂfﬁﬂf . SCHUEIDER "6&%5@5

is employed as __(OR RS CiIoms ofiesr
at _AWugunt _CoRES L [onIAL ’//Ucff/ 17700

F. Additionai DEFENDANTS {name, posmon and place of employment):

AubEeu Moupstey (:.Sowmz) (3 EmPLoyED A @@ggigﬁ (7S

m’ﬁccﬁ AT pAup st [(OREECTIONAL Tarsiy Ui (o

lll. PREVIOUS LAWSUITS

A Have you begun other lawsuits in state or federal court refating to the same facts invoived
- in this action? O YES K NO

B. Have you begun other lawsuits in state or federal court relating to your imprisonment?3
YES )q NO

C. If your answer is YES to either of the above questions, prowde the following requested
information.

1. Parties to the previous lawsuit

Plaintiff(s):

Deféndant(s):

2. Date filed

3. Court where case filed (if federal court, name district: if state court, name the .
county)

4, Case number and citation

5. Nature of claim
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6.  Current status (for example: Was the case dismissed? Wasit appeaied? Isit sh!l

pend mg'?)
7.,  If resolved, date of disposition
8. If resolved, state whether for
{plaintiff or defendant)

(For additional cases, provide the above mformatron in the same format on a separaie
page.)

IV. STATEMENT OF CLAIM

A State as briefly as possible the facts of your case. Describe how each named defendant
is involved. Include the name of other persons involved, dates, and places. Describe
specifically the injuries incurred. Do not give legal arguments or cite cases or statutes.
You may do that in ltem "B" below. If you allege related claims, number and set forth each
claim in a separate paragraph. Use as much space as you need to state the facts. Attach
extra pages, if necessary. Unrelated separate claims should be raised in a separate civil

action.
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oF DA, sufPeRiMG , Ao [MSURES . WC!D&‘MT‘ﬂHo;’o’s UITRE ALOT TAKEIL OF_ ALl S5

JURES BEChusr (TBUNGIDTR_ REFRED To AFICR & vihs PLACED (OMTRIL STATUS, 5
e ADMRISTEATIVE ECMaD|ES ILABLE AT LOCY Wi e
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State briefly your legal theory or cite appropriate authority.

A of TS (ompL et
P WHE CLtTED Betiar,

SURE oF (STLESS . PN BIITH WAS Ab DI AN, ADEDUATE A8 COMPLETE

EME To LEDRESS THE 'S DESCRIBED. HMEREIN, PLAIMT L tas BEEM AMD WL
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RELIEF YOU REQUEST

State briefly and exactly what you want the court to do for you. Make no legal arguments. Donot
use this space to state the facts of your claim. Use it only to request remedies for the injuries you
complain about. .

2 PERMAENT IMTUICTION TENEINL: DELENDANT DIpUntGEY And Scil Ml SR _76 Lopsd THE"
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35(:0!"967\1674’50&2\/ DAMAGES 1 THE pmounT OF T 500, 000 , Ad
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I declare under penalty of perjury that the foregoing is true and correct.

Complaint signed thisel']_day of &um L 90i3 .

A

Signature of Plaintiff(s)

(1f there are muitiple plaintiffs, each must sign the
© complaint)

Prisoner 1.D. Number(s) __ 7220 7&
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DEPARTMENT OF CORRECTIONS
Division of Aduit Institutions
BOC-3035 (Fev. 142009}

WISCONSIN
Adm. Code
Ch.-DOC 316
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« The Deparment of Cofrections shalt charge a copayment of $7.50 for a visit fface io face contact) infiiatad by & pat:em wher; a copayment is reglired.
., | wilt not be denled care if1 am unable 1 pay the copayment,

“e E?.y signing below, | am'initiating a requsst for dishursement of imy funds fot the copayment at the lime of the visit when &, copayment is reuired.
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- ceall 4 pages of the completed form in the sick oall box.. The HSU will send a copy back to vou indicating that your request has been reaived. £ |
‘QEALTH SERVICES "] HEALTH CARE RECORD REVIEW (1 COPIES FROM HEALTH CARE RECORD (List records belaw;
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(] Refer fo MPAA for record neview appointmént ar for copies only. (Must be within 30 days of request )
{] Non-Medical Problem [} Other:
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

MARVIN KEITH SMITH,
Plaintiff,
V. . Case No. 13-CV-191-JPS
1.T. SCHNEIDER and
ANDREW MOUNGEY, ‘
_ SCREENING ORDER
Defendants. . .

The plaintiff, a Wisconsin state prisoner, filed this civil rights action
under 42 U.S.C. § 1983, Thts case isbefore the court on the plaintiff's petition
for leave to proceed ir forma pauperis and to screen the plaintiff's amended
coinplaint, which he filed on June 26, 2012. The plaintiff has been assessed
and paid an initial partial filing fee of $2.92. - |

The court is required to screen complaints brought by prisoners
seeking relief against a governmental entity or officer or employee of a
governmental entity. 28 US.C. § 1915A(a). The court must dismiss a
cdmplaix}t or portion thereof if the prisoner has raised claims that are legally
“frivolous or malicious,” that fail to state a claim upon which relief may be
granted, or that seek monetary relief from a defendant who is immune from
such relief. 28 US.C. § 1915A(b). |

A claim is legally frivolous when it lacks an arguable basis either in
law orin fact. Denton v. Hernandez, 504 U.S. 25, 31 (1992); Neitzke v. Williams,
4900.5.319, 325 (1989); Hutchinson ex rel. Baker v. Spink, 126 F.3d 895, 900 (7th
Czr 1997). The court may, therefore, dismiss a claim as frivolous where it is
based on an indisputably meritless légal theory or where the factual
contentions are clearly baseless. Neifzke, 490 U.S. at 327. “Malicious,”

Case 2:13-cv-00191-IPS  Filed 07/08/13 Page 1 of 5 Document 13



LI

although sometimes treated asa synonynﬁ for "frivolous,” “is more usefully
construed asintended toharass.” Lindell v. McCallum, 352 F.3d 1107, 1109-10
(7th Cir. 2003) (citations omitted). | '

Tostatea cogrﬁzable claim under the federal notice pleading system,
the plaintiff is required to provide a “short and plain statement of thé claim
showing that [he] is entitled to relief[.]” Fed. R. Civ. P. 8(a}(2). It is not
necessary for the plaintiff to plead specific facts and his staternent need only
“give the defendant fair notice of what the...claim is and the grounds upon
which it rests.” BeZi Atlantic Corp. v. Twombly, 550 U.S. 5&4, 555 (2007)
(quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)). However, a complaint that
offers “labels and conclusions” or “formulaic recitation of the elements ofa
cause of acﬁén willnot do.” Ashcroftv. Igbal, 556 U.S. 662, 678 (2009) (quoting
Twombly, 550 U.S. at 555). To state a claim, a complaint must contain
sufficient factual matter, accepted as true, “that is plausible on its face.” Id.
(quoting Twomnbly, 556 U.S. at 57{5). “ A claim has facial plausibﬂity when the
plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for ﬁxe misconduct alleged.” Id. (citing
Twombly, 550 U.S. at 556). The complaint allegations “must be enough to .
raise a right to relief above the speculative level.” Twombly, 550 U.S. at 555
(citation omitted). |

In considering whether a complaint states a claim, courts should
follow the principles set forth in Twombly by first, “identifying pleadings that,
because they are no more than conclusions, arenot entitled to the assumption
of truth.” Igbal, 556 U.S. at 679. Legal conclusions must be supported by
factual allegations. Id. If there are well-pleaded factual allegations; thecourt
must, second, “assume their veracity and theﬁ determine whether they
plausibly give rise to an entitlement to retief.” Id.

‘ Page2of 5
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To state a claim for relief under 42 US.C. § 1983, a plaintiff must
allege that: 1) he was deprived of a right secured by the Constitution or laws
‘of the United States; and 2) the deprivation was visited upon him by a person
or persons acting under color of state law. Buchanan-Moore v. County of

Milwaukee, 570 F.3d 824, 827 (7th Cir. 2009) (citing Kramer v. Village of Novth
| Fond du Lac, 384 F.3d 856, 861 (7th Cir. 2004)); see also Gomez v. Toledo, 4461 .5.
635, 640 (1980). The court is obliged to give the plaintiff's pro se allegations,
“however inartfully pleaded,” a liberal construction. See Erickson v. Pardus, ‘
- 551 U.S. 89, 94 (2007) (quoting Estelle v. Gamble, 429 U S. 97, 106 (1976)).

The plaintiff was incarcerated at Waupun Correctional Institution at
all times relevant. The defendants are Lieutenant Jessie J. Schneider and
Correctional Officer Andrew Moungey.

Accor&ing to the complaint, on January 3, 2013, the defendants used
excessive force against the plaintiff causing physical injury. The plaintiff
alleges that he was not resisting and that the force used was not applied in
a good faith effort to maintain or restore discipline. Instead, he asserts that
the defendants used force against him maliciously and sadistically to cause
harm. The plaintiff seeks monetary damages, as well as injunctive and
declaratory relief.

The court finds tha;t the plaintiff may proceed on an Eighth
Amendment excessive force claim. See Gomez v. Randle, 680 F.3d 859, 864-65
(7th Cir. 2012). Therefore, | .

IT IS ORDERED that the plaintiff’s motion for leave to proceed in
forma pauperis (Docket #2) be and the samé is hereby GRANTED.

IT IS FURTHER ORDERED that pursuant to an informal service
agreement between the Wisconsin Department of }'ustice and this court,

copies of plaintiff's amended complaint (Docket #12) and this order are being
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electronically sent today to the Wisconsin Department of Justice for service
‘on the state defendants. _ '

IT IS FURTHER ORDERED that, pursuant to the informal service
agreemént between the Wisconsin Department of Justice and this court, the
defendants shall file a responsive pleading to the amended complaint within
sixty (60) days of receivmg‘ electronic notice of this order.

IT IS FURTHER ORDERED that the Secretary of the Wisconsin

: Departmeﬁt o‘f Corrections or his designee shall collect from the plaintiff's

prison trust account the $347.08 balance of the filing fee by collecting
monthly payments from the plaintiff's prison trust account in an amount
equal to 20% of the preceding month’s income credited to the prisoner’s trust
account and forwarding payments to the clerk of the court each time the
amount in the account exceeds $10 in accordance with 28 11.5.C. § 1915(b)(2).
The payments shall be clearly identified by the. case name and number
assigned to this action. '

IT IS FURTHER ORDERED that a copy of this order be sent to the
warden of the institution where the inmate is confined.

IT IS FURTHER ORDERED that the plaintiff shall submit all
correspondence and legal material to: '

Honorable J.P. Stadtmueller
% Office of the Clerk

United States District Court
Fastern District of Wisconsin
362 United States Courthouse
517 E. Wisconsin Avenue
Milwaukee, Wisconsin 53202

PLEASE DO NOT MAIL ANYTHING DIRECTLY TO THE COURT'S
CHAMBERS. It will only delay the processing of the matter.
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The plaintiff isnotified that from now on, he isrequired under Federal
Rule of Civil Procedure 5(a) to send a copy of every paper or document filed
~ with the court to the opposing party or, if the opposing party is represented
by counsel, to counsel for that party. Fed. R. Civ. P. 5(b). The plaintiff
- should also retain a personal copy of each documnent. If the plaintiff does not
have access to a photocopy machine, he may send out identical handwritten
or typed copies of any documents. The court may disregard any papers or
documents which do not indicate that a copy has been sent to the opposing
party or that party” s attorney, if the party is representéd by an attorney.

The plaintiff is further advised that failure to make a timely
submission may result in the dismissal of this action for failure to prosecute.

In addition, the parﬁes must ndﬁfy the Clerk of Court of any change
of address. Failure to do so could result in orders or other information not
being timely delivei"ed, thus affecting the Iégal rights of the parties.

Dated at Milwaukee, Wisconsin, this 8th day of }uiy, 2013.

ueller\
b S istrict Judg :
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