
  

UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

ROBERT ZIMMERMAN and 
GLADYS ZIMMERMAN, 
 
 Plaintiffs, 
 
v. 
 
ROSEANNE BARR, 
 
 Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
CASE NO.: 6:14-cv-589-Orl-36DAB 
 
DISPOSITIVE MOTION 

 
DEFENDANT ROSEANNE BARR’S MOTION TO DISMISS  

PLAINTIFFS’ COMPLAINT WITH PREJUDICE 
AND INCORPORATED MEMORANDUM OF LAW 

 Defendant Roseanne Barr (“Ms. Barr”), by and through her counsel of record, Kelley 

Drye & Warren LLP and Baker, Donelson, Bearman, Caldwell & Berkowitz, PC, hereby 

moves this Court under Federal Rule of Civil Procedure 12(b)(6) for an order dismissing with 

prejudice the Complaint of Plaintiffs Robert Zimmerman and Gladys Zimmerman 

(collectively, “Plaintiffs”), in its entirety, for failure to state any claim upon which relief may 

be granted.  Ms. Barr’s Motion is based upon the Request for Judicial Notice and Declaration 

of David E. Fink filed concurrently herewith.   

I.  PRELIMINARY STATEMENT 

 Plaintiffs’ Complaint should be dismissed in its entirety, with prejudice, because  Ms. 

Barr can never be liable to Plaintiffs for republishing publicly available facts.   

This case arises from the national media coverage and intense public debate following 

the fatal shooting of 17-year old Trayvon Martin on February 26, 2012, by Plaintiffs’ son, 
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George Zimmerman.  As Plaintiffs allege in their Complaint, this incident gained national 

attention and resulted in a highly publicized trial.  Trayvon Martin’s death polarized the 

nation and sparked widespread public debate about American race relations, gun control 

laws, and justice.  This incident was one of the largest news stories in 2012 and 2013.   

In the midst of this media coverage, the media publicly identified Plaintiffs, by name, 

as the parents of George Zimmerman.  Rather than avoiding attention from the media,  

Plaintiffs voluntarily injected themselves into the public debate in defense of their son.  In the 

weeks following the incident, the Orlando Sentinel published a letter from Robert 

Zimmerman to the paper regarding the shooting, and Robert Zimmerman’s subsequent self-

published book is available for purchase by the public in the Amazon Kindle store.  There is 

also a public Internet blog under Robert and Gladys Zimmerman’s names that discusses the 

shooting, the trial and their son.   

Acclaimed actress and comedian Roseanne Barr (“Ms. Barr”) was one of the 

multitude of Americans who commented on the events surrounding Trayvon Martin’s death. 

Barr made her comments on Twitter, an online social media service that permits Internet 

users to publish short messages, known as “tweets,” to other Internet users, as well as 

republish (i.e. “re-tweet”) the tweets of others.  Plaintiffs’ claims for invasion of privacy and 

intentional infliction of emotional distress both arise from Plaintiffs’ allegations that, on or 

around March 29, 2012, Ms. Barr tweeted (actually “re-tweeted” an earlier tweet from a third 

party) Plaintiffs’ names, address, and telephone number on her Twitter account.  Almost 

immediately thereafter, Ms. Barr removed the re-tweet, even though Plaintiffs’ names, 
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address, and telephone number were public information, available on the Internet, in the 

Florida White pages and in numerous other public records long before Ms. Barr re-tweeted it. 

Plaintiffs’ Complaint is deficient on its face, for several reasons: 

First, Ms. Barr is shielded from all liability under Section 230 of the Communications 

Decency Act, 47 U.S.C. § 230, which protects Internet users, like Ms. Barr, from liability 

arising from the republication of content from third parties.   

Second, each of Plaintiffs’ claims for invasion of privacy and intentional infliction of 

emotional distress is barred by the First Amendment, which protects statements made about 

public figures – like Plaintiffs – on matters of public concern.     

In addition to the foregoing, Plaintiffs’ claim for invasion of privacy is deficient on its 

face for at least three reasons: 

First, Plaintiffs fail to allege that Ms. Barr disclosed any private facts about Plaintiffs 

that were not otherwise publicly available.  The law is clear: Ms. Barr can never be liable for 

publicly disclosing facts about Plaintiffs that are not private – Plaintiffs’ address and 

telephone number is public information.   

Second, Plaintiffs were public figures at the time of Ms. Barr’s tweets regarding 

Plaintiffs, and there is a legitimate public concern regarding the contact information of the 

parents of an individual who is suspected of having committed a crime.   

Third, Plaintiffs fail to allege that the disclosure of a person’s name, address, or 

telephone number is “highly offensive to a reasonable person.”  In any event, the disclosure 

of this information cannot be deemed to be “highly offensive,” particularly when it is 

discernable by conducting a simple Internet search of Plaintiffs’ names.   
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Plaintiffs’ claim for intentional infliction of emotional distress is also deficient on its 

face, because Plaintiffs have failed to allege “outrageous” conduct – which, under Florida 

law, requires “repeated verbal abuse and physical contact” – sufficient to state a claim for 

intentional infliction of emotional distress.   

 The foregoing defects are fundamental and cannot be cured by amendment.  For the 

foregoing reasons, among others detailed below, Ms. Barr respectfully requests that the Court 

grant her motion to dismiss Plaintiffs’ Complaint in its entirety, with prejudice.   

II.  STATEMENT OF FACTS 
 

A. Plaintiffs’ Son Fatally Shot Trayvon Martin On February 26, 2012, Garnering 
National Media And Public Attention 

 
Plaintiffs are the natural parents of George Zimmerman.  (Compl. ¶ 3.)  On February 

26, 2012, George Zimmerman fatally shot 17-year-old Trayvon Martin in Seminole County, 

Florida (the “Incident”).1  (See Compl. ¶ 4 (“George Zimmerman was involved in an incident 

on February 26, 2012 which gained national attention and resulted in a highly publicized 

trial); Request for Judicial Notice (“RJN”) Item No. 1 (the Incident and subsequent trial was 

reported as one of the “[t]op crime stories of summer 2013.”)  George Zimmerman was 

                                                 
1 In deciding a motion to dismiss, this Court may take judicial notice of facts that are (1) generally known 
within the territorial jurisdiction of the trial court or (2) capable of accurate and ready determination by resort to 
sources whose accuracy cannot reasonably be questioned.  Fed. R. Evid. 201(b), (d).  To this end, this Court 
may consider public records in deciding a motion to dismiss.  Chinn v. PNC Bank, N.A., 451 Fed. Appx. 859, 
860 n.1 (11th Cir. 2012).)  This Court may also take judicial notice of the fact that content has been published 
online or in newspapers.  See, e.g., Dunn v. Martin, 178 Fed. Appx. 876, 877 (11th Cir. 2006); R.S.B. Ventures, 
Inc. v. F.D.I.C., 514 Fed. Appx. 853, 856-57 n. 2 (11th Cir. 2013); Lil’ Joe Wein Music, Inc. v. Jackson, 245 
Fed. Appx. 873, 879 (11th Cir. 2007); Estate of O’Connor v. U.S., No. 8:12-cv-02070, 2013 WL 1295925, at *2 
n.8 (M.D. Fla. Mar. 28, 2013).  Judicial notice of publicity on a particular issue is also proper.  Rolling v. 
Crosby, 438 F.3d 1296, 1298 (11th Cir. 2006).  As set forth in Defendant’s Request for Judicial Notice, filed 
concurrently herewith, Item Nos. 1-11 of Defendant’s Request for Judicial Notice are the proper subject of 
judicial notice and may be considered in deciding Defendant’s Motion to Dismiss.  (See generally RJN.)  
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reportedly released on the day of the shooting without having been charged with any crime.2  

(Id.)  On April 11, 2012 – over six weeks after the Incident – George Zimmerman was 

charged with second degree murder.  (Id.)     

As Plaintiffs admit in their Complaint, the events surrounding the Incident garnered 

“national attention and resulted in a highly publicized trial.”  (Compl. ¶ 4.)  Indeed, it was 

reported that the Incident “spilled over onto the national stage, sparking protests, [and] 

debate” that “raised questions about race, guns and justice, and led to numerous federal, state 

and local investigations[,]” including an investigation by the Department of Justice 

commencing on March 19, 2012, and an investigation by the F.B.I commencing on April 3, 

2012. 3  (RJN, Item No. 1.)  

B. Plaintiffs Openly Participated In The Public Dialogue Regarding The Incident 

Plaintiffs’ names were publicly reported by the press in the weeks and months 

following the Incident.  (RJN, Item Nos. 3 & 4.)  Since at least March 14, 2012, it was 

publicly reported Plaintiff Robert Zimmerman made numerous public statements to the press 

regarding the Incident.  (See, e.g., RJN, Item Nos. 3 (On or around March 14, 2012, 

“Zimmerman’s father, 64-year-old Robert Zimmerman of Lake Mary, delivered a one-page 

letter to the Sentinel . . . saying that the depiction of his son in the media has been cruel and 

misleading.”), 4 (On March 17, 2012, the Orlando Sentinel reports: “In the weeks since the 

                                                 
2 Barr does not rely on the truth of the matters asserted in the news reports identified in the Request for Judicial 
Notice (Item Nos. 1-5).  Rather, Ms. Barr requests that this Court take judicial notice of the requested items 
because they establish, beyond dispute, the nature and magnitude of media coverage of the incident, and that 
certain facts were highly publicized in the national media at or around the time of the Tweets.    
3 Even President Obama participated in the national discussion regarding the Incident.  President Obama 
reportedly stated on March 23, 2012: “if I had a son, he’d look like Trayvon.”  (RJN, Item No. 2.)   

Case 6:14-cv-00589-CEH-DAB   Document 20   Filed 04/21/14   Page 5 of 26 PageID 152



6 
 

shooting . . . his [George Zimmerman’s] parents have temporarily relocated.  They’ve 

received death threats, his father, Robert Zimmerman, told the Orlando Sentinel.”).     

Since the Incident, Plaintiffs have also been actively involved in public discussions 

regarding the Incident.  Plaintiffs are identified as the hosts of a public blog – 

www.robertandgladys.com – discussing the Incident and the impact it has had on Plaintiffs 

lives, and identifying Plaintiffs, by name, as George Zimmerman’s parents.  (RJN, Item No. 

6.)  Robert Zimmerman is also credited as the author of a self-published a book entitled, 

Florida v. Zimmerman, Uncovering the Malicious Prosecution of My Son, George, which 

discusses the Incident and identifies Plaintiffs by name.4  (RJN, Item No. 7.)   

C.  The Allegations In Plaintiffs’ Complaint Regarding Ms. Barr’s Tweets  

Plaintiffs contend that, on or around March 29, 2012, Ms. Barr made the following 

publications – i.e., “tweets” – on Ms. Barr’s Twitter account: 

(1) A tweet listing Plaintiffs’ names, their telephone number and address; 

(2) “At first I thought it was good to let ppl [i.e. people] know that no one can 

hide anymore[;]” and 

(3) “If Zimmerman isn’t arrested I’ll rt [i.e., re-tweet] his address again- maybe 

go 2 [i.e. to] his house myself” (collectively, the “Tweets”).5   

 (Compl. ¶¶ 9, 11-12); RJN, Item Nos. 8-9.)   
                                                 
4 Even before the Incident, Plaintiffs did not lead confidential lives.  Based on Robert Zimmerman’s claims in 
his self-published book, he is a former Magistrate Judge for the Supreme Court of Virginia.  (RJN Item No. 7 at 
Loc. 1341.)  Robert Zimmerman also states that Gladys Zimmerman was also a well-known figure in the 
community even before the media attention surrounding the Incident.  Indeed, Mr. Zimmerman states that an 
employee of a local bank knew Mrs. Zimmerman by name.  (RJN, Item No. 7 at Loc. 598). 
5 Plaintiffs do not attach the Tweets to their Complaint, and Defendant requests this Court take judicial notice of 
the Tweets and the context in which they were published.  This Court may “consider documents which are 
central to plaintiff’s claim whose authenticity is not challenged, whether the document is physically attached to 
the complaint or not, without converting the motion [to dismiss] into one for summary judgment.”  Laster v. 
Dollar General Corp., No. 8:12-CV-2685-T-17MAP, 2013 WL 2147556, at *1 (M.D. Fla. May 16, 2013).   
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Ms. Barr maintains a Twitter account under the username “TheRealRoseanne.”  

(RJN, Item No. 8.)  On or around March 28, 2012, at 6:34 p.m., a third-party Twitter user – 

“Anomimasu” – publicly published the following information on Twitter, concurrently 

sending it to Ms. Barr: 

@TheRealRoseanne 
robert zimmerman [sic] 
George Michael Zimmerman 
Gladys C Zimmerman 
(407) 804-0348 
1874 Valley Wood Way 
Lake Mary FL 32746-6278 
 

(RJN, Item No. 9.)  Ms. Barr re-tweeted (i.e., republished) the foregoing information via 

Twitter, but deleted it immediately thereafter, stating at 7:04 p.m. on March 28, 2012:  “I 

deleted the address and phone number sent to me of zimmerman [sic].”6  (RJN, Item No. 8.)     

Based on the Tweets, Plaintiffs allege claims for intentional infliction of emotional 

distress and invasion of privacy, based upon Defendant’s disclosure of Plaintiffs’ names, 

address, and telephone number on the Internet.  (See generally, Compl.)  Plaintiffs contend 

that, “[i]mmediately after the initial tweet members of the news media descended on Robert 

Zimmerman and Gladys Zimmerman’s home.”  (Compl. ¶ 14.)  Plaintiffs also contend that 

                                                 
6 Because Defendant deleted the re-tweet that republishes Plaintiffs names, address, and telephone number, 
there is no public record of this tweet.  There are, however, numerous publicly available tweets on Defendant’s 
Twitter account wherein Defendant states she accidentally re-tweeted the information that was sent to her.  (See, 
e.g., RJN, Item No. 8 on  3/29/12 at 12:48 p.m. (“I accidentally hit retweet instead of hit reply. I deleted it 
immediately. I will give my speech in sanford”), 3/29/12 at 8:23 p.m. (“i was actually going2 tweet the person 
who sent it2 me& tell them to take it down! but i hit retweet instead.  deletd in 5 sec”), 3/31/12 at 6:13 a.m. (“it 
was an error in operation-hit rt [re-tweet] instead of reply”), 3/31/12 at 9:34 a.m. (“I ACCIDENTALLY RT [re-
tweeted] THE ADDRESS AND DELETED IT TEN SECONDS LATER- i hit rt instead of reply-and then 
apologized IMMEDIATELY”).)  Consistent with the foregoing, on March 29, 2012, Anomimasu tweeted “I’ve 
had Zimmermans REAL info . . . and the only RT [re-tweet] I got was from Roseanne[.]”  (RJN, Item No. 9 on 
3/29/12 at 2:37 p.m.)   
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they “were forced to flee their home as a direct result of the Roseanne Barr tweets” and 

“have not been able to return to live in the house since the initial tweet.”  (Compl. ¶¶ 15-16.)   

D. Plaintiffs’ Identities, Names, Address, And Telephone Number Were Publicly 
Available At The Time Of The Tweets 

   
At the time of the Tweets, Plaintiffs’ names, address, and telephone number were 

available to any person with access to the Internet.  By March 15, 2012 – two weeks before 

the Tweets, it was publicly reported that Robert Zimmerman is the father of George 

Zimmerman, and that he lived in Lake Mary, Florida.  (RJN, Item No. 3.)  It was also 

publicly reported, by no later than March 22, 2012 – almost one week before the Tweets – 

that Gladys Zimmerman is George Zimmerman’s mother.  (RJN, Item No. 5.)   

A simple Google search of Plaintiffs’ names reveals the address and telephone 

number of their Lake Mary home – 1874 Valley Wood Way, Lake Mary Florida, 32746-

6278; (407) 804-0348 – in public records, i.e. the Florida White Pages.  (RJN, Item No. 10.)  

The address of Plaintiffs’ Lake Mary home is also publicly available in other public records, 

including the Seminole County Property Appraiser’s website.  (RJN, Ex 11.)  Consistent with 

the foregoing, a third-party Twitter user named “Anomimasu” tweeted Plaintiffs’ names, 

address, and telephone number on March 28, 2012, stating that the foregoing information 

was “checked through the county clerk & cross referenced through public records.”  (RJN, 

Item No. 9.)       

III.  LEGAL STANDARDS 

 To survive a Rule 12(b)(6) motion to dismiss, “a complaint must contain sufficient 

factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’”  

Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 1949 (2009) (quoting Bell Atl. Corp. v. 
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Twombly, 550 U.S. 544, 570 (2007)).  A claim is “plausible” only when “the plaintiff pleads 

factual content that allows the court to draw the reasonable inference that the defendant is 

liable for the misconduct alleged.”  Id. (citing Twombly, 550 U.S. at 556).  The plaintiff, 

therefore, must show “more than a sheer possibility that a defendant has acted unlawfully.”  

Id.  The plaintiff must assert more than “labels and conclusions[,]” and “a formulaic 

recitation of the elements of a cause of action will not do.”  Id.  Instead, the plaintiff must 

allege “factual allegations adequate to raise a right to relief above the speculative level[,]” 

and dismissal is warranted when the complaint does not allege “either direct or inferential 

allegations respecting all material elements necessary to sustain a recovery under some viable 

legal theory.”  Financial Sec. Assur., Inc. v. Stephens, Inc., 500 F.3d 1276, 1282-83 (11th 

Cir. 2007) (quotations and citations omitted).   

IV.  ARGUMENT 
 

A. Ms. Barr Is Immune From Liability Under Section 230 Of The Federal 
Communications Decency Act 

Each of Plaintiffs claims must be dismissed pursuant to Section 230 of the 

Communications Decency Act (“CDA”), 47 United States Code Section 230 (“Section 230”).  

Congress enacted Section 230 in recognition of “the threat that tort-based lawsuits pose to 

freedom of speech in the new and burgeoning Internet medium.”  Zeran v. America Online, 

Inc., 129 F.3d 327, 330 (4th Cir. 1997).   

Section 230 provides that “[n]o provider or user of an interactive computer service 

shall be treated as the publisher or speaker of any information provided by another 

information content provider[,]” and “[n]o cause of action may be brought and no liability 

may be imposed under any State or local law that is inconsistent with this section [i.e., 
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Section 230].” 7  47 U.S.C. §§ 230(c)(1), 230(e)(3).  In this regard, Section 230 creates 

“broad federal immunity” to Internet users, protecting them against any claim or cause of 

action that seeks to hold Internet users liable for content that originates with other 

information content providers.  Directory Assistants, Inc. v. Supermedia, LLC, 884 F. Supp. 

2d 446, 450 (E.D. Va. 2012) (Section 230 “protects users equally as it does providers”)8   

Numerous courts have held that an Internet user who simply finds and forwards 

content originated by others on the Internet is immune from liability under Section 230.  See, 

e.g., Blumenthal v. Drudge, 992 F. Supp. 44, 50 (D. D.C. 1998) (dismissing claim arising 

from dissemination of another’s statements); Supermedia, 884 F. Supp. 2d at 451 (an Internet 

user “who finds and forwards via e-mail that content posted online in an interactive computer 

service by others is immune from liability”); Novins v. Cannon, No. 09-5354, 2010 WL 

1688695, at *2 (D. N.J. Apr. 27, 2010) (it “does not matter how Defendants republished the 

alleged defamatory statements . . . Defendants. . . acted as re-publishers of another person’s 

information, and as such they are protected by the CDA [Section 230].”); Phan v. Pham, 182 

Cal. App. 4th 323, 324 & 328 (2010) (“What happens when you receive a defamatory e-mail 

over the internet and simply hit the forward icon on your computer sending it to someone 

else? . . . you cannot be held liable for the defamation” under Section 230) (citing Barrett v. 

                                                 
7 An “information content provider” is defined by Section 230 as “any person or entity that is responsible, in 
whole or in part, for the creation or development of information provided through the Internet or any other 
interactive computer service.”  47 U.S.C. § 230(f)(3).   
8 Section 230 immunity is properly considered on a motion to dismiss state law claims for intentional infliction 
of emotional distress and invasion of privacy.  Doe v. Friendfinder Network, Inc., 540 F. Supp. 2d 288, 298 (D. 
N.H. 2008) (dismissing claim for intentional infliction of emotional distress, pursuant to Section 230); Ostella v. 
IRBSearch, LLC, No. 12-7002, 2013 WL 5777291, at *2 (E.D. Pa. Oct. 24, 2013) (dismissing claims for 
intrusion upon seclusion and intentional infliction of emotional distress, pursuant to Section 230); Gibson v. 
Craigslist, Inc., No. 08 Civ. 7735, 2009 WL 1704355, at *1 n.1 (S.D. N.Y. June 15, 2009) (Section 230 is 
properly considered on a motion to dismiss where “the necessary facts are apparent on the face of the complaint 
and the immunity available under the CDA precludes a plaintiff from stating a claim.”).   
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Rosenthal, 40 Cal. 4th 33, 51 (2006)); Mitan v. A. Neumann & Assocs., LLC, No. 08-6154, 

2010 WL 4782771, at *5 (D. N.J. Nov. 17, 2010) (“downstream Internet user who received 

an email containing defamatory text and ‘simply hit the forward icon on [his] computer’” is 

“shielded by the CDA [Section 230] . . . .”); see also Doe v. Friendfinder Network, Inc., 540 

F. Supp. 2d 288, 297 (D. N.H. 2008).        

Both of Plaintiffs’ claims are barred by Section 230 because they seek to hold Ms. 

Barr liable as a “user of an interactive computer service” – i.e., Twitter – for republishing 

“information provided by another information content provider” – i.e., Plaintiffs’ names, 

address and telephone number that were originally published in the Florida White Pages, the 

Seminole County Property Appraiser, and by third-party Twitter user “Anomimasu.”  (See 

Sections II.C-D, supra.)  Under Section 230, Ms. Barr cannot be deemed to be the “publisher 

or speaker” of any information that is republished from another information content provider 

on the Internet.  47 U.S.C. § 230(c)(1).  Indeed, just as the courts in Supermedia, Novins, 

Phan, Mitan, and Friendfinder held that Section 230 grants immunity to Internet users who 

merely finds and forwards content posted elsewhere on the Internet, Ms. Barr is also immune 

from tort liability arising from republishing – or re-tweeting –publicly available information.  

Supermedia, 884 F. Supp. 2d at 451 Novins, 2010 WL 1688695, at *2; Phan, 182 Cal. App. 

4th at 324 & 328; Mitan, 2010 WL 4782771, at *5; Friendfinder, 540 F. Supp. 2d at 297.  

Based on the foregoing legal authority, Plaintiffs’ claims for intentional infliction of 

emotional distress and invasion of privacy are barred by Section 230, and must be dismissed.    

B. Plaintiffs’ Invasion Of Privacy Claim Fails As A Matter Of Law In Any Event 

 Even if Plaintiffs’ claims were not barred by Section 230 of the CDA, Plaintiffs’ 
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claim for invasion of privacy would still fail as a matter of law.  Indeed, although the 

Complaint is vague as to Plaintiffs’ theory of recovery, Plaintiffs have not alleged (and 

cannot allege) facts giving rise to liability for any of the subspecies of privacy torts 

recognized by Florida law.9      

1. Plaintiffs Cannot State A Claim For Intrusion Into Seclusion 

As a preliminary matter, to the extent that Plaintiffs are attempting to state a claim for 

intrusion, Plaintiffs’ claim fails at the outset because Plaintiffs do not allege that Ms. Barr 

physically or electronically intruded into any private space belonging to Plaintiffs.  Under 

Florida law, the tort of intrusion requires (1) a private quarter; (2) some physical or electronic 

intrusion into a private quarter; and (3) the intrusion must be highly offensive to a reasonable 

person.  Oppenheim v. I.C. Sys., Inc., 695 F. Supp. 2d 1303, 1308 (M.D. Fla. 2010).  In this 

regard, Florida law is “significantly narrower” than the standards set forth in the Restatement 

(Second) of Torts, which requires intrusion “physically or otherwise, upon the solitude or 

seclusion of another or his private affairs or concerns.”  Id.  at 1309 n.2.  The “intrusion” 

required under Florida law must be into a physical “place” in which there is a reasonable 

expectation of privacy.10  Allstate Ins. Co. v. Ginsberg, 863 So. 2d 156, 162 (Fla. 2003).   

Plaintiffs do not allege that Ms. Barr physically or electronically intruded into 

Plaintiffs’ private quarters.  Even if Ms. Barr’s Tweets constitutes a physical or electronic 

                                                 
9 Except for disclosure of private facts, other privacy torts recognized under Florida law are patently 
inapplicable.  Florida does not recognize a false light privacy tort.  Jews for Jesus, Inc. v. Rapp, 997 So.2d 1098, 
1114 (Fla. 2008).  The tort of misappropriation is also inapplicable.  Coton v. Televised Visual X-Ography, Inc., 
740 F. Supp. 2d 1299, 1313 (M.D. Fla. 2010).   
10 A “physical intrusion” may include “when the defendant forces his way into the plaintiff’s room in a hotel or 
insists over the plaintiff’s objection in entering his home[,]” or overseeing or overhearing the plaintiff’s private 
affairs, “as by looking into his upstairs windows with binoculars or taping his telephone wires.”  See Wolfson v. 
Lewis, 924 F. Supp. 1413, 1419 (E.D. Pa. 1996) (citing Rest. 2d Torts § 652B, cmt. a).  This tort “generally 
does not apply to matters which occur in a public place or a place otherwise open to the public eye.”  Id. 
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intrusion into Plaintiffs’ private quarters for purposes of the Florida tort of invasion of 

privacy (they do not), Plaintiffs have the burden to plead an prove that the intrusion is ‘highly 

offensive to a reasonable person.”  Oppenheim, 695 F. Supp. 2d at 1309.  For the reasons set 

forth in Section IV.B.2.d, infra, Plaintiffs can never meet this burden.  Accordingly, to the 

extent Plaintiffs attempt to state a claim for intrusion, that claim fails.  

 2. Plaintiffs Cannot State A Claim For Disclosure Of Private Facts 

In determining whether a plaintiff has plead a valid cause of action for invasion of 

privacy by disclosure of private facts, Florida has adopted the following elements, as set forth 

in the Restatement (Second) of Torts:  (1) the disclosure was public; (2) private facts were 

disclosed; (3) the matter publicized was highly offensive to a reasonable person; and (4) the 

matter is not a legitimate concern to the public.  Heath v. Playboy Enters., Inc., 732 F. Supp. 

1145, 1148 (S.D. Fla. 1990) (citing Cape Publ’ns v. Hitchner, 549 So. 2d 1374, 1377 (Fla. 

1989).  Moreover, the “right of privacy has its limitations . . . . The right of the general public 

to the dissemination of news and information must be protected and conserved[,]” and 

“[f]reedom of speech . . . must be protected.”  Cason v. Baskin, 20 So. 2d 243, 251 (Fla. 

1945).  Plaintiffs’ claim for invasion of privacy fails for the following five reasons.  

a. Plaintiffs Do Not Allege That Ms. Barr Disclosed Any Private 
Facts About Plaintiffs 

 Plaintiffs fail to allege that Ms. Barr disclosed any private facts about Plaintiffs – an 

essential element for their privacy claim.  Heath, 732 F. Supp. at 1148.  Rather than 

identifying any private facts alleged to have been disclosed by Ms. Barr, Plaintiffs merely 

allege in conclusory fashion that Ms. Barr’s “[T]weets constituted an invasion of Robert 

Zimmerman and Gladys Zimmerman’s privacy.”  (Compl. ¶ 33.)  Notably, Plaintiffs do not 
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allege that their names, address and telephone number were private facts at the time of the 

Tweets.  (See generally, Complaint.)  No other portion of the Tweets disclosed any 

information about Plaintiffs.  (See Section II.C, supra.)  Because Plaintiffs have failed to 

allege the disclosure of private facts, Plaintiffs have failed to plead sufficient facts to state a 

claim for invasion of privacy under Florida law, and Plaintiffs’ privacy claim must be 

dismissed.     

b. Plaintiffs’ Names, Address, And Telephone Number Are Not 
Private Facts 

  To the extent that Plaintiffs’ privacy claim rests upon Ms. Barr’s disclosure of 

Plaintiffs’ names, address, or telephone number, the claim fails because the information in 

question was public information – published for all to see, at the time of the Tweets.  

Florida courts have been unwavering in holding that information in the public record 

can never serve as an actionable “private fact” sufficient to state a claim for disclosure of 

private facts.  See, e.g., Woodard v. Sunbeam Television Corp., 616 So. 2d 501, 503 (Fla. 3d 

DCA 1993) (“The right of privacy does not protect against publication of public records . . . 

.”); Boyles v. Mid-Fla. Tel. Corp., 431 So. 2d 627, 637 (Fla. 5th DCA 1983) (invasion of 

privacy claim properly dismissed because information at issue was located in public records); 

State v. Mackie, No. 92-32256, 1993 WL 614866, *1 (Fla. Palm Beach County Ct. Mar. 4, 

1993) (publication of person’s name and address in newspaper based upon public record did 

not violate his right of privacy).  As with Section 230, any “republication of facts publicized 

elsewhere cannot provide a basis for an invasion of privacy claim.”  Heath, 732 F. Supp. at 

1148-1149; accord Rest. 2d Torts § 652D cmt. b (“There is no liability when the defendant 
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merely gives further publicity to information about the plaintiff that is already public” or to 

“facts about the plaintiff’s life that are matters of public record . . . .”).   

 Courts from other jurisdictions are in accord, and have applied this principal 

specifically to home addresses.11  Indeed, at least one court has noted that the “majority rule” 

is “that a person’s name and address, by themselves, do not constitute information about 

which a person can have a reasonable expectation of privacy which society is willing to 

recognize.”  State v. Chryst, 793 P.2d 538, 542 (Alaska Ct. App. 1990) (citation omitted).  

Further supporting the foregoing, “under the Restatement [Second of Torts], the mere 

publication of a person’s address, no matter what the circumstances, could not constitute an 

invasion of his privacy.”  Phillip E. Hassman, Annotation, Publication Of Address As Well As 

Name Of Person As Invasion Of Privacy, 84 A.L.R.3d 1159 (1978) (emphasis added).   

In Strutner v. Dispatch Printing Co., 442 N.E.2d 129, 131-32 (Ohio Ct. App. 1982), 

for example, the plaintiff brought an action for invasion of privacy predicating upon a 

newspaper article in which the plaintiff was identified – by name and address – as the parent 

of a man who had been arrested for assaulting a police officer, and was being questioned as a 

suspect in a rape-murder of an eight-year-old girl.  The court held: 

The mere fact that defendants published plaintiffs address, as 
well as his name, does not give rise to a claim for invasion of 
privacy if the other information concerning plaintiff in the 

                                                 
11 See, e.g., Johnson v. Sawyer, 47 F.3d 716, 732 (5th Cir. 1995) (publication of a person’s street address cannot 
be characterized as “private” or “highly intimate or embarrassing facts about a person’s private affairs, such that 
its publication would be highly objectionable to a person of ordinary sensibilities”); Near East Side Cmty. Org. 
v. Hair, 555 N.E.2d 1324, 1335-36 (Ind. Ct. App. 1990) (dismissing invasion of privacy claim for failure to 
state a claim upon which relief can be granted on grounds that the names and addresses of property owners are 
matters of public record); see also Cape Cod Times v. Sheriff of Barnstable County., 823 N.E.2d 375, 382 
(Mass. 2005); Corbin v. Chitwood, 145 F. Supp. 2d 92, 98 & n.3 (D. Me. 2001); Am. Fed. of Gov’t Employees 
v. Fed. Labor Relations Auth., 786 F.2d 554, 556 (2d Cir. 1986); Hechler v. Casey, 333 S.E.2d 799, 811 (W. 
Va. 1985); McNutt v. N.M. State Tribune Co., 538 P.2d 804, 808 (N.M. Ct. App. 1975), cert. denied, 88 N.M. 
318 (1975); see Carafano v. Metrosplash.com, Inc., 207 F. Supp. 2d 1055, 1069 (C.D. Cal. 2002).   
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publication does not constitute an invasion of his right of 
privacy. . . . Ordinarily, addresses of individuals are easily 
ascertainable by reference to such publicly available books as 
telephone directories and city directories, as well as from such 
public records as those pertaining to voting, taxation and 
motor-vehicle registration.12 

Strutner, 442 N.E.2d at 133 (citations omitted). 

In this case, Plaintiffs’ names, address, and telephone numbers simply were not 

private facts on or around March 28, 2012 – at the time of the Tweets.  (See Section II.D, 

supra.)  To the contrary, both Robert and Gladys Zimmerman’s names were publicly 

reported as the parents of George Zimmerman by no later than March 22, 2012 – one week 

before the Tweets.  (Id.)  Plaintiffs’ address and telephone number were also publicly 

available in public telephone directories, like the Florida White Pages, and city directories, 

like the Seminole County Property Appraiser.  (Id.)  Based on the foregoing legal authorities, 

the publication of Plaintiffs’ publicly available names, address, and telephone number can 

never give rise to claim for publication of private facts, because this information is simply 

not private.   

c. Plaintiffs’ Names, Address, And Telephone Number Are Of 
Legitimate Concern To The Public 

 Even assuming arguendo that Plaintiffs’ names, address, or telephone number were 

private, the publication of private facts is not an invasion of privacy where the published 

facts are of legitimate concern to the public.  Woodword, 616 So. 2d at 503; Rest. 2d Torts § 

652D(b).  Plaintiffs’ conclusory allegation that there was “no legitimate concern of the public 

to the location of Robert Zimmerman and Gladys Zimmerman residence [sic] and their 
                                                 
12 Similarly, the court in McNutt ruled: “an individual’s home address is a public fact and that its mere 
publication, without more, cannot be viewed as an invasion of privacy[,]” because such information usually 
appears in the telephone and city directories, as well as in many other public records.  McNutt, 538 P.2d at 808.   
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telephone number” ignores the applicable law to the contrary.  (Compl. ¶ 28.)  Ms. Barr’s 

Tweets are matters of legitimate concern to the public for the following two reasons.  

(1) Plaintiffs, As Public Figures, Have No Right Of Privacy To 
Their Publicly Available Contact Information 

 A person who, “by his accomplishments [or] fame . . . or by adopting a profession or 

calling which gives the public a legitimate interest in his doings, his affairs and his character, 

may be said to have become a public personage, and he thereby relinquishes at least a part of 

his right of privacy.”  Cason v. Baskin, 20 So. 2d 243, 251 (Fla. 1945).  A “limited purpose 

public figure” is “an individual [who] voluntarily injects himself or is drawn into a particular 

public controversy and thereby becomes a public figure for a limited range of issues.”  Little 

v. Breland, 93 F.3d 755, 757 (11th Cir. 1996).   As a general rule, the First Amendment 

affords a margin of freedom for statements regarding public figures, including limited public 

figures.  See id. at 756-57. 

Although Plaintiffs contend they are not public figures (Compl. ¶ 30), this allegation 

is belied by judicially noticeable facts, and need not be accepted as true for purposes of this 

motion to dismiss.  Chapman v. Abbott Laboratories, 903 F.Supp.2d 1321, 1323 (M.D. Fla. 

2013).  In the weeks and months after their son fatally shot Trayvon Martin, Plaintiffs 

voluntarily, and aggressively, thrust themselves into the public spotlight, and invited public 

attention and comment.  By the time of Defendant’s Tweets, it was publicly reported that 

Plaintiffs are the parents of George Zimmerman.  (See Sections II.C-D.)  Instead of seeking 

to avoid the public spotlight at this time, it was reported that Robert Zimmerman wrote an 

open letters to the press regarding the Incident, defending his son.  (See Section II.B, supra.)  

Subsequently, Robert Zimmerman even self-published a book, and Plaintiffs created a 
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website to discuss the Incident.  (Id.)  Plaintiffs, who were hungry to exercise their own First 

Amendment rights in defending the actions of their son, thrust themselves into the public 

consciousness and commentary regarding the Incident.  Little, 93 F.3d at 757.  As public 

figures – or at a minimum, limited purpose public figures – Plaintiffs have relinquished “at 

least part of [their] right to privacy,” which must necessarily extend to any publicly available 

information that can be discerned by conducting a simple Internet search of their names, or 

opening a local phone book.  Cason, 20 So. 2d at 251.   

(2) There Is A Legitimate Public Concern Regarding 
Information About The Parents Of A Criminal Suspect 

At least one court has held that there is a legitimate public concern regarding the 

contact information of the parents of an individual who is suspected of committing a crime.  

Strutner, 442 N.E.2d at 133; see also Ewing v. A-1 Mgmt., Inc., 481 So. 2d 99 (Fla. 3d DCA 

1986) (parties who voluntarily involve themselves in matters of public concern lose privacy 

protection for matters related to the matters of public concern).  In Strutner, the court held 

that the “publicity to plaintiff’s private life by revealing his parentage of an apparent murder 

suspect, coupled with the location of his home” – is not an invasion of privacy, because such 

information is “sufficiently newsworthy under the circumstances such that publication 

thereof cannot be considered to be an unreasonable intrusion into the parent’s private affairs 

or private life.”  Strutner, 442 N.E.2d at 133.  In such instances, despite the “possible harm to 

an innocent suspect,” there is “a legitimate concern to the public to know the name of a 

person who is being questioned as a suspect in a vicious rape-murder,” and “it is not 

unreasonable to note the name and address of the parents of such a murder suspect, even 

though the suspect is an adult not living with his parents.”  Id.   
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 Here, just as in Strutner, Plaintiffs are the parents of an individual who, as Plaintiffs 

allege, was involved “in an incident . . . which gained national attention and resulted in a 

highly publicized trial.”  (Compl. ¶ 4.)   It is beyond dispute that at the time of Ms. Barr’s 

Tweets, there was public speculation regarding whether Plaintiffs’ son had committed a 

serious crime, and it was reported that the Department of Justice was investigating the 

Incident.  (Id.)  Indeed, Plaintiffs’ son was formally charged with second-degree murder less 

than two weeks after the Tweets.  (Id.)   In light of these facts, and the reasoning applied in 

Strutner, Plaintiffs’ conclusory allegation that there is no legitimate concern regarding the 

location of their residence and their telephone number is wrong.  Strutner, 442 N.E.2d at 133. 

d. Publication Of A Person’s Name, Address, And Telephone 
Number Is Not Highly Offensive To A Reasonable Person 

Plaintiffs fail to allege that their names, address, and telephone number constitute 

facts that, if disclosed, would be “highly offensive to a reasonable person.”  (See generally, 

Compl.)  Accordingly, Plaintiffs have failed to plead sufficient facts to state a claim for 

invasion of privacy based on publication of privacy facts.  See Heath, 732 F. Supp. at 1148.   

In any event, this court may decide, as a matter of law, whether the publication of the 

Plaintiffs’ address and telephone number was highly offensive to a reasonable person.  Smith 

v. Bendix Field Engineering Corp., No. 91-896, 1992 WL 316313, at *3 (M.D. Fla. Jan. 29, 

1992) (granting motion to dismiss invasion of privacy claim based on disclosure of private 

facts because claim did not establish that the publication was “highly offensive to a 

reasonable person”); see Straub v. Scarpa, 967 So. 2d 437, 439 (Fla. 4th DCA 

2007) (dismissing invasion of privacy claim because “[n]o reasonable person would be 

justified in the eyes of the community in feeling seriously offended and aggrieved” by the 
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publication) (internal quotations omitted).   

Only conduct “so outrageous in character, and so extreme in degree, as to go beyond 

all possible bounds of decency” will support a claim for invasion of privacy.  Oppenheim, 

695 F. Supp. 2d at 1309 (internal quotations omitted).  It is the publicized facts themselves, 

not the act of publishing them, that must be “highly offensive.”  Heath, 732 F. Supp. at 1148; 

accord Rest. 2d Torts § 652D.   

As a general rule, numerous courts have held that the publication of a party’s name 

and address cannot be deemed “highly offensive to a reasonable person.”  See In re Haley, 

418 B.R. 432, 437 (Bkrtcy. M.D. Fla. 2009) (it is “clear” that the publication of plaintiff’s 

personal information on a credit application, including his social security number, would “not 

be deemed to be highly offensive to a reasonable person”); accord Johnson v. Sawyer, 47 

F.3d 716, 732 (5th Cir. 1995) (publication of a person’s street address cannot be 

characterized as a “highly intimate or embarrassing fact[] about a person’s private affairs, 

such that its publication would be highly objectionable to a person of ordinary sensibilities”).   

For example, in Duran v. Detroit News, Inc., 504 N.W.2d 715 (Mich. Ct. App. 1993), 

a former Colombian judge and her husband alleged that newspapers and television stations 

invaded their privacy by publishing news stories showing the location of their apartment, and 

identifying one of the plaintiffs as a judge who had relocated to Detroit, Michigan after 

receiving death threats following the indictment of a reputed leader of the Colombian drug 

cartel.  In dismissing plaintiffs’ claim for public disclosure of private facts, the court ruled 

that the defendants’ conduct was “not so outrageous or extreme to establish liability in tort in 

light of the fact that plaintiffs used their own names and did not attempt to completely hide 
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their identities while in Detroit.”  Duran, 504 N.W.2d at 720. 

In this case, even assuming hypothetically that Plaintiffs’ names, address, and 

telephone number were private information, the publication of this information cannot be 

deemed “highly offensive to a reasonable person.”  Like the plaintiffs in Duran, Plaintiffs did 

not attempt to hide their identities following the Incident.  To the contrary, Robert 

Zimmerman made numerous public statements to the press under his own name immediately 

after the Incident, and Gladys Zimmerman’s name was publicly available at this time as well.  

(See Section II.B, supra.)  Anyone could find them in the phone book or by conducting an 

Internet search.  (Id.)  Accordingly, the publication of this information cannot possibly be 

deemed a “highly offensive” fact sufficient to state a claim for invasion of privacy. 

e. Plaintiffs’ Privacy Claim Is Barred By The First Amendment  

The First Amendment’s Free Speech Clause “can serve as a defense in state tort 

suits,” including privacy torts.  Snyder v. Phelps, 131 S.Ct. 1207, 1211-12 (2011) (barring 

claims of intentional infliction of emotional distress and intrusion upon seclusion arising 

from anti-homosexual demonstration near deceased military service member’s funeral).  

Indeed, “[i]t has been said that the truth may be spoken, written, or printed about all matters 

of a public nature, as well as matters of a private nature in which the public has a legitimate 

interest.”  Cason v. Baskin, 20 So. 2d 243, 251 (Fla. 1945).   

Whether the First Amendment protects a defendant from liability for the defendant’s 

speech turns largely on whether that speech is of public or private concern.  Snyder, 131 S. 

Ct. at 1211.  In making this determination, courts must examine the “content, form, and 

context of the speech as revealed by the whole record.”  Id. (quotations and citation omitted).  
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No single factor is dispositive, although it is necessary to evaluate all aspects of the speech.  

Id.  Speech is “of a public concern when it can be fairly considered as relating to any matter 

of political, social, or other concern to the community . . . or when it is a subject of general 

interest and of value and concern to the public.”  Id. (quotations and citations omitted).   

For the same reasons as those set forth in Section IV.B.2.c(1)-(2), supra, the Tweets 

relate to matters of public, not private, concern, and therefore relate to public, not private, 

matters.  Moreover, the context of the Tweets – in an open public form on the Internet, and in 

connection with the national dialogue (in which Plaintiffs eagerly participated) surrounding 

the investigation of the Incident – also demonstrates that the Tweets are matters of public 

concern.  Indeed, the events surrounding the Incident were of national concern, prompting a 

personal response from President Obama at or around the same time that Ms. Barr published 

the Tweets.  (Id.; see also  Section II.A, supra.)  Against this factual backdrop, Ms. Barr’s 

republication of publicly available facts regarding the Incident constitutes speech on matters 

of public concern, and is therefore protected by the First Amendment.   

B. Plaintiffs’ Intentional Infliction Of Emotional Distress Claim Is Fatally Defective  

In order to plead a valid cause of action for intentional infliction of emotional 

distress, a plaintiff must allege the following elements: (1) deliberate or reckless infliction of 

mental suffering; (2) outrageous conduct; (3) the conduct caused the emotional distress; and 

(4) the distress was severe. Thomas v. Hospital Bd. Of Directors of Lee County, 41 So. 3d 

246, 256 (Fla. 2d DCA 2010) (citation omitted).  In addition, the conduct must be “so 

outrageous in character, and so extreme in degree, that it is considered atrocious and utterly 

intolerable in a civilized community.”  Id. (citation and quotations omitted).  It is not enough 
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that the defendant has acted with tortious or even criminal intent, but “[l]iability has been 

found only where the conduct has been so outrageous in character, and so extreme in degree, 

as to . . . be regarded as atrocious, and utterly intolerable in a civilized community” causing 

“an average member of the community . . . to exclaim, ‘Outrageous!’”  Gallogly v. 

Rodriguez, 970 So. 2d 470, 471-72 (Fla. 2d DCA 2007) (citing Restatement (Second) of 

Torts § 46 cmt. d (1965)). 

1. Plaintiffs Have Failed To Allege Outrageous Conduct By Ms. Barr 

As noted by Florida courts, causes of action for invasion of privacy “share certain 

similarities” with claims for intentional infliction of emotional distress.  Oppenheim v. I.C. 

Sys., Inc., 695 F. Supp. 2d 1303, 1309 (M.D. Fla. 2010).  Similar to a claim for invasion of 

privacy, the “threshold test to be followed in assessing behavior claimed to constitute the 

‘intentional infliction of emotional distress,’ is whether such behavior is ‘so outrageous in 

character, and so extreme in degree, as to go beyond all possible bounds of decency.”  Id. 

(quotation and citation omitted).  This threshold inquiry is to be decided by the court as a 

matter of law.  Id.   

The “Florida federal courts have held that repeated verbal abuse and physical contact 

are required to satisfy the extreme and outrageous element.”  Liste v. Cedar Financial, No. 

8:13-cv-3001-T-30AEP, 2014 WL 1092347, at *5 (M.D. Fla. Mar. 19, 2014) (citations 

omitted).  In instances where such claims are allowed to proceed, “they often involve threats 

of death, rape, or severe bodily harm to the plaintiff or family members.”  Id. (citations 

omitted).   

For the reasons set forth in Section IV.B.2.d, supra, Plaintiffs have failed to allege 
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that Ms. Barr engaged in “outrageous” conduct that exceeds all bounds of decency.   Duran, 

504 N.W.2d 715, 720 (affirming trial court’s summary disposition of intentional infliction of 

emotional distress on the grounds that publishing plaintiffs’ address was “not so outrageous 

or extreme to establish liability” in light of the fact that Plaintiffs did not attempt to hide their 

identities).  Defendant republished Plaintiffs’ publicly available names, address and 

telephone number, and then unpublished this information immediately thereafter.  (See 

Section II.C, supra.)  Re-tweeting public information, and taking it down immediately 

thereafter, cannot possibly be considered “outrageous” conduct that constitutes “repeated 

verbal abuse and physical contact” that is required to state a claim for intentional infliction of 

emotional distress under Florida law.  Liste, 2014 WL 1092347, at *5. 

2. Plaintiffs Cannot Circumvent First Amendment Protection By Alleging 
Ms. Barr Engaged In “Outrageous” Conduct 

 Even if the Tweets constitute “outrageous” conduct for purposes of Plaintiffs’ claim 

for intentional infliction of emotional distress (they cannot), the First Amendment is “a 

defense in state tort suits, including suits for intentional infliction of emotional distress.”  

Snyder, 131 S.Ct. at 1211-12 (2011).  To this end, the First Amendment’s protection “cannot 

be overcome by a jury finding that the [speech] was ‘outrageous’ for purposes of applying 

the state law tort of intentional infliction of emotional distress.”  Snyder, 131 S. Ct. at 1212.   

To allow otherwise “would pose too great a danger that the jury would punish [the speaker 

defendant] for its views on matters of public concern.”  Id.   

Consistent with the foregoing, the Florida Supreme Court has held that person cannot 

be liable for intentional infliction of emotion distress if the alleged tortious conduct was 

nothing more than the defendant asserting its rights in a legally permissible way.  
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Metropolitan Life Ins. Co. v. McCarson, 467 So. 2d 277, 279 (Fla. 1985).  The court cited 

with approval the Restatement (Second) of Torts, which reads in pertinent part: 

The conduct, although it would otherwise be extreme and 
outrageous, may be privileged under the circumstances. The 
actor is never liable, for example, where he has done no more 
than to insist upon his legal rights in a permissible way, even 
though he is well aware that such insistence is certain to cause 
emotional distress. 
 

Id. (citing Rest. 2d Torts § 46 cmt. g (1965) (emphasis added)); see also Southland Corp. v. 

Bartsch, 522 So. 2d 1053, 1056 (Fla. 5th DCA 1988) (same; emphasis added).   

 For the same reasons as those set forth in Section IV.B.2.e, supra, the First 

Amendment is a complete bar to Plaintiffs’ claim for intentional infliction of emotional 

distress.   

V.  CONCLUSION 

 For the foregoing reasons, Ms. Barr respectfully requests that the Court grant her 

motion to dismiss, and dismiss Plaintiffs’ Complaint in its entirety, with prejudice.   
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