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8327 Cherry Lane 
Laurel, MD 20707 
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Kye Pawlenko 
JONES DAY 
51 Louisiana Avenue, NW 
Washington, DC 20001-2113 
 
 Re:   No. 10-1996, Janice Lawyer v. Verizon Communications, Inc. 
  (8:10-cv-01287-RWT) 
 
Dear Counsel: 
 

I have been contacted by Judge Duncan, who participated in this court's May 27, 2011, 
per curiam decision in the above-referenced case.  

 
Judge Duncan was serving as executor of a relative's estate at the time this case was 

pending.  In that capacity, the judge directed the estate's investment manager to liquidate the 
relative's investment account to permit distribution of the estate. At the time this case was 
assigned to the panel, the estate still held Verizon stock. 

 
This circumstance would have required the judge's recusal under Canon 3(C)(1)(c) of the 

Code of Conduct for United States Judges.  Unfortunately, due to mistake, the estate's stock, held 
in the judge's fiduciary capacity, was not added to the list of financial holdings used for recusal 
purposes, and Judge Duncan was unaware of her disqualification until last week.  Upon learning 
of the mistake, Judge Duncan directed that I notify the parties of the conflict and invite them to 
respond to the disclosure if they wish to do so. 

 
Advisory Opinion No. 71, from the Judicial Conference Codes of Conduct Committee, 

provides the following guidance for addressing a disqualification that is not discovered until after 
a judge's participation in the case:     

http://www.ca4.uscourts.gov/


 
[A] judge should disclose to the parties the facts bearing on 
disqualification as soon as those facts are learned, even though that 
may occur after entry of the decision. The parties may then 
determine what relief they may seek and a court (without the 
disqualified judge) will decide the legal consequence, if any, 
arising from the participation of the disqualified judge in the 
entered decision. 
 

In accordance with Advisory Opinion No. 71, you are invited to respond to Judge 
Duncan's disclosure of a conflict in this case.  Should you wish to respond, please file your 
response in the clerk's office by April 8, 2014.  Any response will be considered by the court 
without participation by Judge Duncan. 

 
      Sincerely, 
 
      /s/ Patricia S. Connor 
           Clerk of Court 
 
 
 
 
Enc: Lawyer v. Verizon Communications, No. 10-1996 (4th Cir. May 27, 2011) (unpublished)  
 Advisory Opinion No. 71 (Codes of Conduct Committee  June 2009), available at 

http://www.uscourts.gov/Viewer.aspx?doc=/uscourts/RulesAndPolicies/conduct/Vol02B-
Ch02.pdf  

 

http://www.uscourts.gov/Viewer.aspx?doc=/uscourts/RulesAndPolicies/conduct/Vol02B-Ch02.pdf
http://www.uscourts.gov/Viewer.aspx?doc=/uscourts/RulesAndPolicies/conduct/Vol02B-Ch02.pdf


UNPUBLISHED 
 

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

 
 

No. 10-1996 
 

 
JANICE LAWYER; REBECCA THOMAS; MELISSA SPENCER; NAKIA 
PURNELL; VALERIE PARKER; TALISA MOORE; CHERYL MOODY; MABLE 
JONES; ELLA HARDY; JOYCE GODFREY; LANGO FLANAGAN; CHRISTINA 
EASON; CAROL VOTZKE; ELLEN DENSMORE; BEATRICE DABNEY; 
MICHELE CHANEY-WARD; SALIE BARKLEY; MERCI ARMAH; TRACY 
ANDERSON-BAILEY; TERRI ANDERSON; TANZY B. BROWN; CHARMAINE 
SMITH; AMELIA PITTMAN; ELVETER ADAMS; TONI COBBS; TARA 
O'ROURKE; REBECCA ANN DUNN; KEVIN THOMPSON; TAMMY TERRY; 
HELEN MILLER, 
 
   Plaintiffs – Appellants, 
 
  v. 
 
VERIZON COMMUNICATIONS, INCORPORATED; VERIZON MARYLAND, 
INCORPORATED; VERIZON WASHINGTON, DC, INCORPORATED; VERIZON 
VIRGINIA, INCORPORATED; VERIZON WEST VIRGINIA, INCORPORATED; 
VERIZON SERVICES CORPORATION; VERIZON ADVANCED DATA, 
INCORPORATED; VERIZON AVENUE CORPORATION; VERIZON CORPORATE 
SERVICES CORPORATION, 
 
   Defendants – Appellees. 
 

 
 
Appeal from the United States District Court for the District of 
Maryland, at Greenbelt.  Roger W. Titus, District Judge.  (8:10-
cv-01287-RWT) 

 
 
Submitted:  May 12, 2011 Decided:  May 27, 2011 

 
 
Before WILKINSON, MOTZ, and DUNCAN, Circuit Judges. 

 
 
Affirmed by unpublished per curiam opinion. 
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John Hermina, George Hermina, HERMINA LAW GROUP, Laurel, 
Maryland, for Appellants.  M. Carter DeLorme, Kye D. Pawlenko, 
JONES DAY, Washington, D.C., for Appellees.  

 
 
Unpublished opinions are not binding precedent in this circuit. 
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PER CURIAM: 
 
  Plaintiffs appeal the district court’s order granting 

Defendants’ Fed. R. Civ. P. 12(b)(6) motion to dismiss 

Plaintiffs’ state law and Fair Labor Standards Act, 29 U.S.C.A. 

§§ 201-219 (West 1998 & Supp. 2010) claims.  We have reviewed 

the record and find no reversible error.  Accordingly, we affirm 

the district court’s order.  See Lawyer v. Verizon Commc’ns, 

Inc., No. 8:10-cv-01287-RWT (D. Md. July 28, 2010).  We dispense 

with oral argument because the facts and legal contentions are 

adequately presented in the materials before the court and 

argument would not aid the decisional process. 

AFFIRMED 
 

 

 

 



 
Committee on Codes of Conduct 
Advisory Opinion No. 71 
Disqualification After Oral Argument 
 
This opinion considers the recusal obligations of the remaining judges on a panel when one 
judge must recuse after the matter has been argued. Inquiries have raised two questions regarding 
this situation: (1) whether a decision that has been entered must be vacated, and the case 
submitted to a new panel, when it is discovered after entry of the decision that one of the judges 
who participated in it was disqualified; and (2) whether, after a panel has conferred but has not 
reached a decision, a judge finds that he or she is disqualified, the other judges are also 
disqualified or may proceed to decide the case? 
 
The first question encompasses areas beyond this Committee's authority. Determination of what 
circumstances may taint a decision already entered is a judicial function, not that of a committee 
established to advise on ethical standards of the conduct of judges. 
 
The Committee does advise that a judge should disclose to the parties the facts bearing on 
disqualification as soon as those facts are learned, even though that may occur after entry of the 
decision. The parties may then determine what relief they may seek and a court (without the 
disqualified judge) will decide the legal consequence, if any, arising from the participation of the 
disqualified judge in the entered decision. Similar considerations would apply when a judgment 
is entered in a district court by a judge and it is later learned that the judge was disqualified. 
 
The second question, because it concerns the appearance of impropriety and Canon 3C of the 
Code of Conduct for United States Judges, is within the Committee's purview. Canon 3C(1) 
provides that "[a] judge shall disqualify himself or herself in a proceeding in which the judge's 
impartiality might reasonably be questioned . . ." The Committee is of the opinion that the 
remaining two judges on the panel are not disqualified merely because they conferred with the 
disqualified judge. Numerous situations arise in which a judge becomes aware of an important 
fact and yet must proceed to decide without regard to that fact (e.g., inadmissable evidence in a 
trial). Those who might believe that the disqualified judge exerted influence on the other two, 
and those who might believe the disqualified judge would attempt to influence his colleagues on 
the new panel, are unlikely to be satisfied regardless of what is done. Canon 3C looks to 
disqualification when the impartiality of the two remaining panel members can "reasonably be 
questioned." The Committee believes that no reasonable basis exists for questioning the 
impartiality of the remaining panel members when the third judge recuses, whether that recusal 
occurs after oral argument or after conference on the case. 
 
The Committee notes that recusal decisions are also governed by the recusal statutes, 28 U.S.C. 
§§ 455 and 144, and the case law interpreting them. Although the Committee on Codes of 
Conduct is not authorized to render advisory opinions interpreting §§ 455 and 144, Canon 3C of 
the Code of Conduct for United States Judges closely tracks the language of § 455, and the 
Committee is authorized to provide advice regarding the application of the Code. 
 
June 2009 
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