
FILE DIN THE GENERAL COURT OF JUSTICE 
STATE OF NORTH CAROLINA . . ,..SUPERIOR COURT DIVISION 

iDJld;?R -3 f't1 I· ::JJ 13 cv 000093 
COUNTY OF WAKE 

CAPE FEAR RIVER WATCH, SIE:~ _.__)I----
CLUB, WATERKEEPER ALLIANCE and ) 
WESTERN NORTH CAROLINA ) 
ALLIANCE, ) 

) 
Petitioners, ) 

) 
v. ) RESPONDENT-INTERVENORS' 

) MOTION FOR STAY DURING APPEAL 
NORTH CAROLINA ENVIRONMENTAL ) 
MANAGEMENT COMMISSION, ) 

) 
Respondent, ) 

) 
DUKE ENERGY CAROLINAS, LLC, and ) 
DUKE ENERGY PROGRESS, INC., ) 

) 
Respondent-Intervenors. ) 

NOW COME Respondent-Intervenors Duke Energy Carolinas, LLC and Duke Energy 

Progress, Inc. ("Duke Energy"), pursuant to G.S. § 1A-1, Rule 62; G.S. § 150B-52 and N.C. R. 

App. Proc. 8(a), and move this Court to stay its Order of March 6, 2014 ("Order") pending the 

outcome of the appeal filed in this matter. By this Motion, Duke Energy seeks to maintain the 

<· 
status quo that existed prior to the Order. The grounds for this Motion are that: (1) the Order 

reversed a long-standing administrative interpretation and application of the North Carolina 

groundwater protection rule, 15A N.C. Admin. Code 21.0101 et seq. ("the 2L Rule"), to the coal 

ash ponds located at Duke Energy's power plants in North Carolina ("Ash Ponds"); (2) Duke 

Energy had engaged in significant planning in reliance on the prior interpretation and 

administration of the 2L Rule; (3) compliance with the new interpretation contained in the Order 



will impose significant material costs on Duke Energy and its customers as well as potentially 

affect its ability to generate power; (4) the Order will have effects beyond the Ash Ponds 

throughout the State of North Carolina and, based upon an analysis by DENR, will materially 

impact 700 sites overseen by the Division of Water Resources and 2,020 sites overseen by the 

Division of Waste Management; and (5) before imposing these costs and effects, Duke Energy 

should be permitted to appeal the Order to the North Carolina Court of Appeals for review. 

In further support of this Motion, Duke Energy respectfully shows that: 

Factual Background 

I. This matter arose from a Request for Declaratory Ruling filed by Petitioners on 

October 10, 2012 ("Request") with the Environmental Management Commission ("EMC") 

regarding the interpretation and application of the North Carolina groundwater protection rule, 

!SA N.C. Admin. Code 21.0101 et seq. 

2. Prior to this Request, the 21 Rule had been implemented in accordance with an 

Advisory Opinion from the North Carolina Attorney General's office ("AG Opinion") issued on 

October 21,2009. As Petitioners have acknowledged, the AG Opinion addressed the compliance 

boundary and remediation points raised by their Request. DENR had followed the AG Opinion 

in applying the groundwater protection rule to the Ash Ponds. This interpretation of the 21 Rule 

had been "over time, consistently interpreted and uniformly applied." (Declaratory Ruling ~25.) 

Indeed, it was this status quo, which had existed since at least 2009 prior to the issuance of the 

Order, that Petitioners challenged in their Request. 

3. In response to the Request, on December 27, 2012, the EMC issued a declaratory 

ruling (the "Declaratory Ruling"). 
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4. After this Declaratory Ruling, in 2013, the Petitioners filed this action. In filing 

this action, the Petitioners did not seek to immediately enjoin DENR from continuing to interpret 

the 2L Rule in accordance with either the AG Opinion or the Declaratory Ruling. Rather, the 

Petitioners took no action to halt the consistent interpretation of the 2L Rule as expressed in the 

Declaratory Ruling and applied to Duke Energy (and other industries, municipalities, and private 

parties). 

5. The Declaratory Ruling challenged by the Petitioners reflected a well-established 

interpretation of the groundwater protection rule. 

6. On March 6, 2014, this Court issued the Order, reversing the Declaratory Ruling 

and, thus, an interpretation of the 2L Rule that had been in effect for several years. 

7. Duke Energy applied for a Temporary Stay during the 30-day period provided for 

noticing an appeal on March 13, 2014. After the Petitioners opposed the Temporary Stay, this 

Court denied a Temporary Stay on March 20, 2014. 

8. On April 3, 2014, Duke Energy filed a Notice of Appeal from the Order. A copy 

of this Notice of Appeal is attached to this Motion as Exhibit 1. 

Duke Energy is Entitled to a Stay of the Order Pending Review by the North Carolina 
Court of Appeals 

9. Section 150B-52 of the Administrative Procedure Act provides that "[p]ending 

the outcome of an appeal, an appealing party may apply to the court that issued the judgment 

under appeal for a stay of that judgment or a stay of the administrative decision that is the subject 

of the appeal, as appropriate." 

10. Duke Energy has standing to appeal and an absolute right to appeal the Order to 

the North Carolina Court of Appeals. 
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II. Absent a stay of the Order, years of planning by Duke Energy will be eliminated, 

and significant material costs will be imposed on Duke Energy and its customers while this 

matter is pending appeal. If the Court of Appeals finds that the Order is in error and that the 

EMC's interpretation was both correct and did not constitute an abuse of its discretion, then 

Duke Energy and its customers will have had significant and material costs and burdens imposed 

on them based upon an Order that is no longer valid. 

12. Moreover, absent a stay of this Court's Order, more than 2700 other sites, 

operated by hundreds of businesses, municipalities, and private parties, may be directly affected 

and may also incur costs and burdens pending an appeal in this case. As with Duke Energy, if 

the Order is vacated, these businesses, municipalities, and private parties will have been forced 

to incur costs and burdens based upon an Order that is no longer valid. 

13. In summary, if the Order is permitted to go into effect before an appellate court 

can review it, Duke Energy and a substantial number of other businesses, municipalities, and 

private parties will be forced to incur burdens and expend resources. A stay in this case will 

ensure that before a substantial disruption takes place in these many areas, the appellate courts 

will have had an opportunity to review the validity of the Order. If the Order is affirmed on 

appeal, then all parties will have the level of certainty needed such that these additional costs and 

burdens could then be considered. If the Order is vacated or modified on appeal, these costs and 

burdens can be avoided. 

The Order Reversed a Long-Standing Interpretation ofthe 2L Rule 

14. As noted above, the interpretation of the 2L Rule challenged by the Petitioners 

(and set forth in the Declaratory Ruling) had been in effect since at least 2009 and was based, in 

part, on an AG Opinion issued in October 2009. The Rule itself was initially promulgated thirty 
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years ago. As noted by the EMC in the Declaratory Ruling, the 21 Rule had been "over time, 

consistently interpreted and uniformly applied." (Declaratory Ruling ~25.) 

15. As set forth in the Affidavit of Charles Gates, Senior Vice-President- Power 

Generation Operations for Duke Energy, the interpretation of the 21 Rule set forth in the 

Declaratory Ruling (and reversed by the Order) has also been Duke Energy's good-faith 

interpretation of the 21 Rule. (Gates Aff. ~ 8.) A copy of this Affidavit is attached to this 

Motion as Exhibit 2. Thus, and for many years, Duke Energy has relied on a stable and 

consistent interpretation of the 21 Rule for purposes of its strategic planning. 

16. Petitioners acknowledge that the 21 Rules had been interpreted and applied to the 

Ash Ponds in the manner reflected in the Declaratory Ruling for at least three years prior to their 

filing of their Request. Rightly or wrongly, this interpretation of the 21 rules that existed 

defined the status quo that existed prior to the entry of the Order. 

17. The purpose of a stay of proceedings is to maintain the status quo as it existed 

before the litigation was commenced. Thus, to maintain the status quo is to "place the parties to 

the dispute in the position they were before the dispute between them arose." State v. 

Fayetteville St. Christian Sch, 299 N.C. 731, 732-33, 265 S.E.2d 387, 388 (1980). As the 

Supreme Court made clear in Huskins v. Yancey Hospital, in order to maintain the status quo, a 

court should not "remedy a wrong committed before suit is brought." 238 N.C. 357, 360, 78 

S.E.2d 116, 119 (1953). A determination of the status quo is not based on the merits of the 

plaintiffs case but on the facts as they existed before the case was filed. See, e.g., Carroll v. 

Warrenton Tobacco Bd of Trade, Inc., 259 N.C. 692, 696, 131 S.E.2d 483, 486 (1963) 

("plaintiffs are not seeking to preserve the status quo. They are asserting rights they have not 

previously exercised") (denying stay). Indeed, an agency's interpretation of the law that was in 
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place before a legal challenge is the status quo for the purposes of that case. See News & 

Observer Pub! v. State ex rel. Starling, 312 N.C. 276, 278, 322 S.E.2d 133, 134 (1984) (Court 

notes that it issued a writ of supersedeas to stay a lower court decision interpreting G.S. 114-15 

to force the State Bureau of Investigations to disclose documents, which thereby left the 

Bureau's interpretation of the statute in place until the appeal was completed). 

18. The Petitioners have previously argued that the "status quo" is represented by the 

Order's interpretation of the 2L Rule on the theory that the status quo was changed in 2009 and 

thus that the pre-2009 interpretation represents the "real" status quo. This, of course, confuses 

the merits of their claim with the status quo as it existed before this Court's Order. Indeed, had 

the Petitioners truly believed that the status quo had been altered by the Declaratory Ruling, it is 

curious that they both acknowledged that the Declaratory Ruling correctly expressed the practice 

ofDENR before their Request and that they failed to seek any temporary injunctive relief to stop 

the "new" effect of the Declaratory Ruling. Indeed, using the Petitioners' logic, no matter could 

ever be stayed pending appeal since, by overturning the underlying action that created the 

lawsuit to begin with, a court is always restoring an earlier status quo, one that existed prior to 

the underlying action. This, however, is not the status quo referred to by courts in granting stays. 

Duke Energy Reasonably Relied Upon and Engaged in Planning Based Upon the Prior 
Interpretation o(the 2L Rule 

19. As set forth in Exhibit 2, Duke Energy has operated coal-fired power plants in 

North Carolina for nearly 100 years. As a result of providing energy for North Carolinians using 

coal as a fuel, Duke Energy operates 33 coal ash ponds containing more than 100 million tons of 

ash. (Gates Aff. ~~5-6.) 

20. Over the past decade, Duke Energy has planned for and taken substantial steps to 

deactivate a significant portion of its coal-fired fleet in North Carolina. Part of that planning and 
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these steps has been the retirement of various coal-fired plants and the management and closure 

of many of these coal ash ponds. Duke Energy planned for this management in conformity with 

the interpretation of the 2L Rule that had been implemented by DENR since at least 2009 (and 

which was reversed by the Order). (Gate Aff. ~ 8.) As noted by Gates: 

(!d.) 

Indeed, the administrative interpretation of the 2L Rules overturned by the 
Court's decision that had been in effect since at least 2009 also represented Duke 
Energy's good faith understanding and interpretation of those rules. Duke Energy 
made numerous significant decisions as to the operation and retirement of the 
Plants and Ash Ponds in reliance on the interpretation and application of the 2L 
Rules. 

Immediate Implementation ofthe Order Will Impose Significant and Material Costs and Burdens 
on Duke Energy without the Benefit of Appellate Review to Ensure that the Order is Correct 

21. If the Court's Order is not stayed during the appeal, Duke Energy would be 

subject to action by DENR to "immediately" address the source of the contamination around the 

Ash Ponds, and conceivable action to remove those Ash Ponds despite ongoing review by an 

appellate court. 

22. Immediate action concerning the Ash Ponds, however that term may ultimately be 

interpreted, has the potential to create enormous financial and logistical issues for Duke Energy. 

As set forth in Gates' Affidavit, these could include: 

a. Dewatering the Ash Ponds; 

b. Excavating coal ash and disposing of it in an appropriate off-site or on-site 

facility; 

c. Obtaining appropriate permitting for facilities and then planning, constructing, 

and operating these facilities; 
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d. Anticipating and addressing the secondary environmental impacts of 

excavating more than 1 00 million tons of coal ash and transporting the coal 

ash to storage facilities; 

e. Conversion of existing generating capacity to a dry ash process, requiring 

significant planning, permitting, and construction; 

f. The diversion of other wastewater streams at many of the Plants and the 

development of new wastewater options; and 

g. Premature retirement of Plants. 

(Gates Aff. at 'i[9.) 

23. The total expenses associated with immediate removal of the Ash Ponds would 

significant and material. (/d.) 

24. Duke Energy respectfully submits that before it is subject to a process that could 

lead to the imposition of these actions and costs, it is entitled to submit the Order to an appellate 

court of North Carolina for review. A stay of the Order will ensure that, should the appellate 

court disagree with the Order, these expenses and burdens will not have been imposed based on a 

reading of the law that was subsequently overturned. 

Immediate Implementation ofthe Order Could Have Far-Reaching Effects on Thousands of Sites 
Throughout North Carolina 

25. The Order, while issued in the context of a Request for Declaratory Ruling for the 

Ash Ponds, has far-reaching implications for all wastewater ponds throughout the State of North 

Carolina. 

26. Attached as Exhibit 3 is an analysis by DENR that estimates the facilities 

potentially affected by the Order if a violation of the standard is found at or beyond a compliance 

boundary. The Division of Water Resources estimates that 700 sites are potentially affected by 
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the Order. The Division of Waste Management estimates that 2020 sites are potentially affected 

by the Order. These sites are operated by various industries, municipalities, and private parties. 

Proceedings to immediately remove the contamination source at all of these sites will have 

profound impacts on other industries, on municipalities' management of wastewater and sewage, 

on agricultural enterprises, and on a number of other persons and companies throughout the 

State. 

27. The impacts reflected in the DENR Memo support the impacts that had been 

earlier expressed in letters from the following groups, which are contained in the Record: 

• NC League of Municipalities (Record, pp. 772-73) 

• North Carolina Chamber (Record, pp. 774-75) 

• Manufacturers and Chemical Industry Council of North Carolina (Record, pp. 

776-78) 

• City of Raleigh (Record, pp. 779-80) 

• North Carolina Farm Bureau Federation (Record, pp. 781-82) 

• North Carolina Pork Council (Record, pp. 783-84) 

None of these organizations operates or represents those who operate coal ash ponds; rather, they 

operate other wastewater ponds that will be significantly affected by the Order. Copies of the 

letters from these organizations are attached as Exhibit 4. 

28. Unless a stay is imposed pending an appeal, the burdens and costs imposed on 

these other parties, facilities, governments, and persons will be imposed under an Order that has 

not been validated by appellate review and which is subject to modification or even reversal on 

appellate review. 
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Conclusion 

29. The Order issued in this case reversed an interpretation of the law that had existed 

for more than half a decade (and arguably longer) and on which Duke Energy and hundreds more 

parties, persons, companies, and municipalities had relied for planning and budgeting purposes. 

This Motion seeks nothing more than to avoid the imposition of needless cost and disruption 

through the imposition of significant burdens on Duke Energy and these other parties, persons, 

companies, and municipalities until the Court's reasoning may be reviewed by the appellate 

courts. If affirmed, DENR and all affected parties may move forward knowing with certainty 

what the law is - - if reversed or modified, needless and significant costs, burdens, and disruption 

can be avoided. 
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WHEREFORE, Duke Energy prays that this Court issue a stay of its Order pending 

appeal in this matter. 

Respectfully submitted, this the 3rd day of April, 2014. 

WOMBLE CARLYLE SANDRIDGE & 
RICE, LLP 

b. g
00

:;rrl/l (1,7 11171) 

E-Mail: jcooney@wcsr.com 
N.C. Bar# 12149 
One Wells Fargo Center, Suite 3500 
3 0 1 South College Street 
Charlotte, NC 28202-6037 
Telephone: (704) 331-4980 

HUNTON & WILLIAMS LLP 

E-Mail: ccase@hunton.com 
N.C. Bar# 7652 
Matthew F. Hanchey 
E-Mail: mhanchey@hunton.com 
N.C. Bar# 33965 
Post Office Box 1 09 
Raleigh, NC 27602 
Telephone: (919) 899-3000 

Frank E. Emory, Jr. 
Email: femory@hunton.com 
N.C. State Bar# 10316 
Brent A. Rosser 
Email: brosser@hunton.com 
N.C. State Bar# 28789 
101 South Tryon Street, Suite 3500 
Charlotte, NC 28280 
Telephone: (704) 378-4700 

Counsel for Respondent-Intervenors Duke Energy 
Carolinas, LLC and Duke Energy Progress, Inc. 
(Ilk/a Carolina Power & Light, d/b/a Progress 
Energy Carolinas, Inc.) 
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EXHIBIT 1 

Notice of Appeal 
Filed April3, 2014 



STATE OF NORTH CAROLINA 

COUNTY OF WAKE 

CAPE FEAR RIVER WATCH, SIERRA ) 
CLUB, WATERKEEPERALLIANCEand ) 
WESTERN NORTH CAROLINA ) 
ALLIANCE, ) 

) 
Petitioners, ) 

) 
~ ) 

) 
NORTH CAROLINA ENVIRONMENTAL ) 
MANAGEMENT COMMISSION, ) 

) 
Respondent, ) 

) 
DUKE ENERGY CAROLINAS, LLC, and ) 
DUKE ENERGY PROGRESS, INC., ) 

) 
Respondent-Intervenors. ) 

) 

IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

13 cv 000093 

EXHIBIT 

I .1. 

NOTICE OF APPEAL 

TO THE HONORABLE COURT OF APPEALS OF NORTH CAROLINA: 

Respondent-Intervenors, DUKE ENERGY CAROLINAS, LLC and DUKE ENERGY 

PROGRESS, INC., pursuant to G.S. §7A-27 and G.S. §150B-52, hereby give notice of appeal to 

the Court of Appeals of North Carolina from the Order on Petition for Judicial Review of Paul C. 

Ridgeway, Superior Court Judge, entered on March 6, 2014 in the Superior Court of Wake 

County, reversing a declaratory ruling issued by the North Carolina Environmental Management 

Commission on December 18,2012. 

Respectfully submitted, this 3d day of April, 2014. 



WOMBLE CARLYLE SANDRIDGE & 
RICE,LLP 

~Q<~(~Mh) 
es P. Cooney III 

jcooney@wcsr.com 
N.C. Bar# 12149 

One Wells Fargo Center, Suite 3500 
3 01 South College Street 
Charlotte, North Carolina 28202-6037 
(704) 331-4980 

HUNTON & WILLIAMS LLP 

Frank E. Emory, Jr. 
femory@hunton.com 
N.C. State Bar# 10316 

Brent A. Rosser 
brosser@hunton.com 
N.C. State Bar# 28789 

101 South Tryon Street, Suite 3500 
Charlotte, NC 28280 
(704) 378-4700 

Counsel for Respondent-Intervenors Duke Energy 
Carolinas, LLC and Duke Energy Progress, Inc. 
(jlk/a Carolina Power & Light, d/b/a Progress 
Energy Carolinas, Inc.) 



CERTIFICATE OF SERVICE 

The undersigned hereby certifies that he served a copy of the foregoing NOTICE OF 

APPEAL on the opposing parties by placing a copy, contained in a first-class postage-paid 

wrapper, into a depository under exclusive custody of the United States Postal Service, addressed 

as follows: 

This 3d day of April2014. 

Austen D. Gerken, Jr., Esq. 
dj gerken@selcnc.org 

J. Patrick Hunter 
phunter@selcnc.org 

Southern Environmental Law Center 
22 S. Pack Square, Suite 700 
Asheville, NC 28801 

Frank Holleman 
fholleman@selcnc.org 

Southern Environmental Law Center 
601 W. Rosemary St., Suite 220 
Chapel Hill, NC 27516 

Mary L. Lucasse, Esq. 
Assistant Attorney General 
mlucasse@ncdoj. gov 

Kathryn Jones Cooper, Esq. 
Special Deputy Attorney General 
kcooper@ncdoj.gov 

Donald W. Laton, Esq. 
Assistant Attorney General 
dlaton@ncdoj. gov 

Jane L. Oliver, Esq. 
Assistant Attorney General 
joliver@ncdoj. gov 

Anita LeVeaux, Esq. 
Assistant Attorney General 

aleveaux@ncdoj. gov 
N.C. Department of Justice 
P.O. Box 629 
Raleigh, NC 27602 



EXHIBIT 2 

Affidavit of Charles M. Gates 
w/ attachments A & B 
Dated April2, 2014 



STATE OF NORTH CAROLINA 

COUNTY OF WAKE 

CAPE FEAR RIVER WATCH, SIERRA ) 
CLUB, WATERKEEPERALLIANCE and ) 
WESTERN NORTH CAROLINA ) 
ALLIANCE, ) 

) 
Petitioners, ) 

) 
v. ) 

) 
NORTH CAROLINA ENVIRONMENTAL ) 
MANAGEMENT COMMISSION, ) 

) 
Respondent, ) 

) 
DUKE ENERGY CAROLINAS, LLC, and ) 
DUKE ENERGY PROGRESS, INC., ) 

) 
Respondent-Intervenors. ) 

IN THE GENERAL COURT OF JUSTICE 
SUPERIOR COURT DIVISION 

13 cv 000093 

EXHIBIT 

~ 

AFFIDAVIT OF CHARLES M. GATES 

1. My name is Charles M. Gates. I am Senior Vice President - Power Generation 

Operations, with supervisory responsibility for operations at both Duke Energy Carolinas, LLC 

and Duke Energy Progress, Inc. ("Duke Energy"), including the past and present operation of the 

coal ash ponds ("Ash Ponds") located at Duke Energy's power plants in North Carolina 

("Plants") and their compliance with environmental laws and regulations. 

2. I am familiar with the following: 

A. North Carolina's groundwater protection rule, !SA N.C. Admin. Code 2L.0101 

et seq. ("the 2L Rules"); 



B. Request for Declaratory Ruling ("Request"), filed by the Cape Fear River 

Watch, Sierra Club, Waterkeeper Alliance and Western North Carolina Alliance (Petitioners") in 

October 10, 2012 with the Environmental Management Commission ("EMC"), regarding the 

interpretation and application of the 2L Rules to the Ash Ponds; 

C. Declaratory Ruling issued by the EMC on December 27, 2012 ("Declaratory 

Ruling"); 

D. Order issued by the Honorable Paul C. Ridgeway, dated March 6, 2014 

("Order"); 

E. Motion filed by Duke Energy on March 13, 2014, requesting a stay of the 

Order pending the running of the appeal period ("Motion for Temporary Stay"); 

F. Petitioners' Opposition to the Motion for Temporary Stay filed on March 19, 

2014 ("Opposition"); 

G. Order denying the Motion for Temporary Stay, dated March 20,2014. 

H. The prior administrative interpretation of the 2L Rules; 

I. Duke Energy's strategic planning process related to the Ash Ponds in light of 

the prior administrative interpretation of the 2L Rules since at least 2009; 

J. The costs and potential costs associated with the reversal of the prior 

administrative interpretation of the 2L Rules. 

3. Based on my understanding of the Order and its interpretation of§ .0106(c)(2) and 

other provisions of the 2L Rules, Duke Energy is subject to an order by DENR to take 

immediate action to eliminate sources of contamination where that contamination causes a 

concentration of that substance in excess of groundwater quality standards in the 2L Rules 

beyond the compliance boundary. 
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4. Subject to permitting and govermnental approvals, Duke Energy has already 

announced and committed to taking actions during the course of the appeal to deal with Ash 

Ponds located at the Asheville Steam Electric Generating Plant, Dan River Steam Station and the 

Riverbend Steam Station. Duke Energy is committed to taking these actions regardless ofthe 

ultimate interpretation applied to the 2L Rules. These actions were set forth in a March 12, 2014 

letter from Duke Energy's Chief Executive Officer to the Governor of North Carolina and will 

be unaffected by either the appeal or the imposition of a stay, as these actions are being taking 

independently of any issues relating to the 2L Rules. A copy of this letter is attached to this 

affidavit as Attachment A. Duke Energy repeated its commitment to these actions in a similar 

letter on March 25, 2014, to the members of the General Assembly. A copy of this letter is 

attached to this affidavit as Attachment B. 

5. Duke Energy has operated coal fired power plants in North Carolina for nearly 100 

years; many of the Ash Ponds in question were constructed decades ago, before the creation of 

the EPA and before enactment of the environmental laws it administers. Duke Energy has 

operated 14 coal-fired electric generating power plants in North Carolina, many with multiple 

generating units (boilers) and coal-Ash Ponds or storage areas. Of the 14 plants, 7 have been 

retired and are no longer generating electricity using coal; at such locations, there is no longer 

any coal ash being generated and discharged to the ash pond. There are a total of 33 Ash Ponds. 

6. The 33 Ash Ponds contain more that 100 million tons of ash and occupy 

approximately 2,800 acres There is no adequately sized lined landfill available to receive this 

quantity of ash at any Duke Energy facility or at pre-existing offsite landfills within North 

Carolina (or a reasonable distance from North Carolina). Locating, permitting and constructing 

any type oflandfill in a community is a difficult, lengthy and uncertain process in the best of 

circumstances; locating a coal ash landfill could be even more difficult. 
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7. Over the last decade, Duke Energy deactivated a substantial portion of its coal- and 

oil-fired fleet in North Carolina and elsewhere, replacing the capacity with natural gas and 

modern coal capacity. 

8. Duke Energy has analyzed the operation and potential retirement of its Plants in light 

of the interpretation and application of the 2L Rules that has been followed by DWR for many 

years, as affirmed in 2009, as reflected in the Ruling. Indeed, the administrative interpretation of 

the 2L Rules overturned by the Court's decision that had been in effect since at least 2009 also 

represented Duke Energy's good faith understanding and interpretation of those rules. Duke 

Energy made numerous significant decisions as to the operation and retirement of the Plants and 

Ash Ponds in reliance on that interpretation and application of the 2L Rules. 

9. If Duke Energy is ordered by DENR to "immediately" remove the Ash Ponds, as the 

Court's Order overturning the long-standing interpretation of the 2L Rules appears to permit, this 

will have a significant and material financial impact on Duke Energy and its customers in North 

Carolina: 

A. Some or all of the existing Ash Ponds could have to be dewatered and any 

dewatered Ash Ponds could have to be excavated and disposed of in an appropriate on-site or 

off-site disposal facility; 

B. Adequate existing off-site disposal facilities would have to be located or new 

facilities designed, permitted, and constructed because none of the Plants have pre-existing, 

permitted, lined disposal facilities with sufficient current or expansion capacity to receive the 

ponded ash, and none ofthe Plants have apparent sufficient space where such a facility could be 

located, permitted and constructed on site to receive the Plants' ponded ash; 

C. The construction oflined facilities to receive ash from the Ash Ponds, either at 

the Plants (ifland and locations could be found) or away from the Plants, would involve a 

4 



lengthy and difficult process of site location, design, permitting, construction and operation. 

Such a process would be not only be controversial for the communities involved and 

extraordinarily expensive if undertaken in the short time-frame encompassed by the term 

"immediate." It would also be impossible to predict whether it would be successful and in what 

period of time such success could be achieved; 

D. The work that would be required to de-water, excavate and move material from 

the Ash Ponds in a short period of time has the potential to create secondary and off-site impacts 

on the areas surrounding the Plants, any areas to which such material is being taken, and all of 

the communities along the route that would be followed in carrying the material from the Plant to 

its ultimate disposal location; those impacts would include truck traffic with its attendant air 

quality impacts and noise and the material that could escape from the trucks during transport 

(notwithstanding the best efforts to avoid or minimize such impact); 

E. If the Ash Ponds were required to be closed at operating generating facilities, 

those generating facilities would have to be converted to provide for dry fly ash and dry bottom 

ash handling, which would require significant planning, permitting and construction time to 

accomplish and would impose additional significant costs; 

F. Other wastewater streams at the Plants could need to be diverted and new 

wastewater treatment options developed for those streams; 

G. Certain of the Plants could have to be retired prematurely; and 

H. The ability of Duke Energy to provide sufficient electricity to the customers 

served by the Plants could be adversely affected. 

10. Given the potentially material impact that an "immediate" removal of the Ash Ponds 

could have on operations of Duke Energy, the Court's Order reversing the long-standing 

interpretation of the 2L Rules could result in significant costs to the Duke Energy and its 
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customers, particularly if Duke Energy is required to prematurely retire generating capacity and 

purchase power. An order for immediate removal, as contemplated by the Court's order, will 

substantially increase the cost of compliance with the 21 Rules and would require a major 

overhaul of Duke Energy's operations within North Carolina. 

11. The expenses associated with such an order under the Court's interpretation of the 

21 Rules would significant and likely be material. 

12. I certify that the foregoing statements made by me are true. I am aware that, if any 

of the foregoing statements made by me are willfully false, I am subject to punishment. 

Ex=tOO tbtWd""" of AP'il, 201~ Ovt ~ 

Charles M. Gates 

STATE OF NORTH CAROLINA ) 

COUNTY OF tl1ec~fQku(~ ? 

Signed and sworn to before me this day by Charles M. Gates. 

Date: 4)a)14 ~~ 

My Commission Expires: -+-/ .,.,J£1~'--1-'~ 8~0:::..:\:....~+---
1 

[Official Seal or Stamp] 
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Printed or Typed Name ofNotary Public 



tf'-.. DUKE 
~"'ENERGY. 

March 12, 2014 

Mr. Pat McCrory 
Governor of the State of North Carolina 
NC State Capitol 
1 East Edenton Street 
Raleigh, NC 27601 

Mr. John Skvarla 

A 

Secretary, Department of Environment and Natural Resources 
NC State Capitol 
1 East Edenton Street 
Raleigh, NC 27601 

Dear Governor McCrory and Secretary Skvarla: 

Lynn J. Good 
President, CEO and Vice Chair 

Duke Energy Corporation 
550 South Tcyon Street 

Charlotte, NC 28202 

This letter provides an update to my February 28 letter and delivers recommendations 
for near-term and longer-term actions at our ash basins in North Carolina. Taken 
together, these near-term and longer-term actions comprise our comprehensive ash 
basin plan. Our recommendations have been developed around guiding principles 
designed to prevent future events and to identify opportunities to improve ash pond 
management activities. 

We are committed to working with the State of North Carolina, the North Carolina 
General Assembly, the North Carolina Utilities Commission (NCUC) and all of our 
regulators as we develop an updated, comprehensive plan that protects the 
environment and provides safe, reliable and cost-effective .electricity to North 
Carolinians. As we progress through implementation, we will continue to refine and 
expand these recommendations, including the design, engineering and cost 
estimates. We will also be working on these matters with our regulators in other 
states we serve. 

We have accepted responsibility for the Dan River ash discharge and have taken a 
number of immediate actions following the event: 

• We installed a permanent plug on the 48-inch stormwater pipe on February 8, 
and permanently plugged the 36-inch pipe on February 21. 

• Crews have removed coal ash in an area of the riverbed below the broken 
stormwater pipe's discharge point. We will continue to work with state and 
federal agencies as we determine next steps needed for the river. 



• Company representatives presented information about the Dan River ash release 
to the North Carolina General Assembly's Environmental Review Commission on 
February 17 and to the NCUC on February 24. 

• We have worked with the North Carolina Division of Water Resources to redirect 
stormwater around the basins in a manner compliant with our National Pollution 
Discharge Elimination System (NPDES) permit, until a permanent solution is 
devised. 

• We, along with various agencies, have continually tested the water in the Dan 
River. The drinking water has remained safe. 

We will continue to work with you, your staffs and all appropriate regulatory agencies to 
finalize our work at Dan River. 

For more than a century, our company has provided reliable and affordable electricity to 
our customers. Coal-fired power plants produced a good portion of that electricity. 
Throughout the past few decades, we have dedicated significant resources to the 
management and monitoring of our ash basins. We continue to place the safe 
operations of these ash basins as one of our highest priorities. 

We have formed a team dedicated to strengthening our comprehensive strategy for 
managing all of our ash basins. John Elnitsky, most recently the company's vice 
president of project management and construction, is leading this effort. This team will 
focus on implementing our recommendations listed below as well as identifying and 
addressing ongoing improvement opportunities. This work will provide an opportunity 
for us to assess our ongoing storage techniques and will influence the ash basin closure 
strategies for our retired facilities, recognizing that any storage technique embodies cost 
and risk-reduction tradeoffs. We want to make certain that we, our regulators and other 
stakeholders can have a high degree of confidence in the integrity of our ash basins. 

As stated above, our comprehensive plan is comprised of both near-term and longer
term actions. Our near-term actions set forth below address three specific retired 
plants, specific actions related to three active operating units (Cliffside 5 and both 
Asheville units), and an approach to reduce risk on remaining ponds at all retired plants. 
These actions are first steps in a more comprehensive plan that will address all retired 
sites (21 ponds/7 sites) and pond management at active sites (12 ponds/7 sites). Of 
course, implementing our near-term recommendations and longer-term plans depends 
on state and federal agreement that these are prudent, cost-effective and 
environmentally sound options. They are as follows, with associated time frames: 

• Permanently close the Dan River ash ponds and move ash away from the river to 
a lined structural fill solution or a lined landfill. This work will be started 
immediately upon securing the appropriate fill solution or landfill location and any 
necessary permits, with an expected completion th'ereafter of 24-30 months. 

• Accelerate planning and closure of the Sutton ash ponds to include evaluation of 
possible lined structural fill solutions and other options. A conceptual closure 
plan will be submitted to the North Carolina Department of Environment and 
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Natural Resources (NCDENR) within six months, and removing the water from 
the ash basins will be completed in the next 18-24 months. 

• Move all ash from Riverbend away from the river to a lined structural fill solution 
or a lined landfill. Work will begin immediately upon securing the appropriate fill 
solution or landfill location and any necessary permits, with an expected 
completion thereafter within 48-54 months. 

• Continue moving ash from the Asheville plant to a lined structural fill solution. 
We continue to look for ash reuse opportunities where such uses remain 
permissible under the upcoming coal ash regulations. 

• Convert the three remaining North Carolina units to dry fly ash (Cliffside 5 and 
both Asheville units) or retire the units. Conversion work, if selected, will be 
completed within 30-36 months of receiving permits. 

• Minimize the potential risk of a discharge similar to Dan River by accelerating the 
removal of water from the ash ponds at all retired coal plants. Upon receipt of 
permits, dewatering will be completed within 24-36 months. 

In addition, we have taken immediate action to initiate a near-term comprehensive 
engineering review of all of our ash basins to identify and address potential risks. This 
review consists of a risk-informed approach to confirm the structural integrity of the ash 
basins and associated structures, as well as the characterization and evaluation of all 
stormwater discharges near ash basins. We expect this engineering review to continue 
over the next six-to-eight months. 

We are also developing a comprehensive longer-term ash basin strategy for all ash 
ponds in North Carolina and throughout our service territory. This strategy will include a 
review of active ponds, inactive ponds and closure strategies for the remaining retired 
plants, will be informed by outside experts, and will include a risk-informed, tiered 
approach. The work will include a review of the effectiveness of ash storage 
management programs and practices to confirm that longer-term solutions are 
sustainable and lessons learned are captured for company-wide application. This 
comprehensive strategy will evaluate options up to and including complete conversion 
to all dry handling. This work will be completed by year-end. 

We want to get the near-term and longer-term strategies right and implemented in a 
timely way. That will require close coordination with NCDENR and/or the United States 
Environmental Protection Agency (EPA) on permitting, as well as consideration of many 
factors including environmental and transportation issues for each community where 
coal ash is stored. We look forward to working with and incorporating the input of those 
agencies, as well as your offices and the General Assembly, to accomplish these 
objectives. 

As our plans progress, it will be important to align our steps with upcoming federal 
regulations. The EPA issued a proposed rule on June 21, 2010, regarding federal 
regulation of coal ash. A final rule is expected by December 19, 2014. In addition, the 
EPA issued a proposed rule June 7, 2013, for Steam Electric Effluent Guidelines that 
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regulates wastewater streams from power plants. The final rule is expected no sooner 
than May 2014. Our longer-term solutions must satisfy these rules. 

As we continue to refine our recommendations, we would like to meet to discuss the 
near-term items and our comprehensive strategy. Such a meeting should include 
technical expertise from the company and your agencies to listen to and challenge 
assumptions. Cost estimates to implement these recommendations are very dependent 
upon the actual disposal methods that are approved (e.g., cap in place versus structural 
fill or lined landfills), and we will work with the state to make estimates available as we 
narrow the range of options at each particular site. 

Low-cost power generation has fueled the development of our state over the last 
century. As scientific knowledge and technology have advanced, we have worked 
constructively with the policymakers and regulators of our state to develop cost-effective 
ways to continue providing reliable, low-cost energy to our citizens while protecting 
public health and the environment. 

We look forward to continuing this work as we develop and implement these 
recommendations for both immediate and longer-term solutions to coal ash storage and 
disposal. 

Sincerely, 

Lynn J. Good 
President and Chief Executive Officer 
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Lynn J. Good 
President, CEO and Vice Chail 

Duke Energy Corporation 
550 South Tryon Streel 

Charlotte, NC 28202 

Mailing Address: 
March 25,2014 DEC 48/ P.O. Box 1321 

Charlotte, NC 28201 

Senate President Pro Tempore Philip E. Berger 
NC General Assembly 
2008 Legislative Building 
Raleigh, NC 27601-2808 

Dear Pro Tempore Berger: 

We at Duke Energy care deeply about North Carolina and the health and safety of our 
communities. I am writing to affirm my commitment to working with you and other leaders 
throughout the State to fully address the events of the past several weeks, as well as reach sound, 
responsible solutions for how we manage coal ash in our State. 

As CEO of a public utility, I have the privilege of helping North Carolinians meet their energy 
needs for their businesses and their everyday lives. I am also responsible for ensuring that we 
operate safely and without incident. And when accidents occur, I take ownership for our 
response and how we implement lessons learned to continually improve how we operate and 
serve our communities. Our families and loved ones live in these communities. Our future is 
closely linked to the future of the communities we serve. 

As I wrote to Governor McCrory and Secretary Skvarla, North Carolina Department of 
Environment and Natural Resources (NCDENR), on March 12, 2014, we are developing and 
implementing a disciplined, fact-based approach to evaluating long-term solutions for ash basins 
at the Company's retired Dan River plant, as well as to ensure safe monitoring and management 
of all our ash basins. Each power plant site is unique, and the long-term solutions require 
analysis oftrade-offs, risks and costs. Drinking water from the Dan River has remained safe and 
the river has returned to normal water quality levels. 

With the high priority this calls for, we are moving aggressively to update, expand and accelerate 
our actions: 

• We have established an internal strategic task force, with deep expertise, to oversee the 
comprehensive engineering review of every Duke Energy ash basin, as well as to 
implement near-term actions and develop longer-term solutions system wide. This team 
is directly accountable to me. 

• We have engaged independent, third-party engineering experts to complete an assessment 
of all of our ash basins. We have asked for this work to be completed by May 31, 2014, 
and immediate action will be taken to address any identified issues. 



• After securing the required permits, we plan to move ash at three retired plants, accelerate 
closure of an additional basin, convert to dry ash handling at all remaining facilities in 
North Carolina and begin dewatering the other retired basins. 

• We have begun preliminary engineering to assess a broad range of potential options for 
management of our remaining ash basins. We expect to complete this work by the end of 
2014. 

We are pleased with the progress we are making and are moving forward with the 
implementation of the near term actions outlined in our previous letter to Governor McCrory and 
Secretary Skvarla, including actively pursuing landfill and storage solutions and converting to all 
dry fly ash handling. The independent engineering review is underway. 

Ash management is an energy industry issue that will be impacted by upcoming EPA 
regulations, some of which are expected in December 2014. We have dedicated teams in place 
and are ready to respond to any new or updated regulations. Our work will continue with all 
stakeholders, including regulators, to find solutions that position North Carolina and the other 
states we serve for the future. Attached to this letter you will find a fact sheet with details about 
Duke Energy's coal ash basins and management program as well as some industry facts on coal 
ash management. 

Duke Energy has a long and proud history in North Carolina. We have 13,000 employees and 
thousands of contractors throughout the State and provide energy that fuels homes and 
businesses. I am proud of what we do for North Carolina and we will uphold our commitments 
to the State. 

Duke Energy remains firmly committed to working together with the State of North Carolina, the 
North Carolina General Assembly, the North Carolina Utilities Commission and all of our 
federal and state regulators to make this right. We will keep you updated as we achieve key 
milestones. We share a common goal to ensure the safety and well-being of our communities 
across the state, and we at Duke look forward to continuing to do our part. 

Sincerely, 

rlfr~ 
Lynn J. Good 
President and Chief Executive Officer 

Attachment 
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Memo from NCDENR to NC Dept. of Justice 
Dated March 25, 2014 
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North Carolina Department of Environment and Natural Resources 

EXHIBIT 
MEMORANDUM 

~ 
March 25, 2014 

From: Mitch Gillespie 
Assistant Secretary for the Environment 

To: Mary Lucasse, Esq. 
Special Deputy Attorney General, N.C Department of Justice 
Counsel for North Carolina Environmental Management Commission 

Re: Impact of Order Issued in the Matter of 2012 NCEMC Declaratory Ruling 

On March 6, 2014 Superior Court Judge Paul Ridgeway issued an Order finding that a declaratory ruling 

issued in 2012 by the Environmental Management Commission ("EMC") was, in part, in error. 

Specifically, the Order states that the EMC's "Findings and Conclusions" related to the interpretation of 

the State's groundwater regulation (15A N.C. Admin. Code 2L .0101 et seq. ("2L Rule")) were in error. 

29. Here, however, the Court concludes that it is plainly erroneous and inconsistent 

with the regulation for the EMC to interpret the 2L Rule to require or permit anything 

other than "immediate action to eliminate the source or sources of contamination" 

when a non-permitted person conducts an activity resulting in an increase in the 

concentration of a substance in excess of the standard. 

30. Therefore, with respect to the Petitioner's Second Request, wherein the 

Petitioners sought a declaration that "[o]perators of coal ash lagoons with NPDES 

permits first issued on or before December 30, 1983, must take immediate action to 

eliminate sources of contamination that cause a concentration of a substance in excess 

of groundwater quality standard, in advance of their separate obligation to propose and 

implement a corrective action plan for restoration or groundwater plan for the 

restoration of groundwater quality contaminated by those sources," the Court finds and 

concludes that the EMC, in its Declaratory Ruling, erred as a matter of law to the extent 

that it denied this request, and therefore, the Declaratory Ruling on this issue is 

REVERSED. 

1601 Mail Service Center 
Raleigh, North Carolina 27699-1601 

T: 919.707.8600 
www.ncdenr.gov 
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Order on Petition for Judicial Review (Cape Fear River Watch v. North Carolina Environmental 

Management Commission, 13 CVS 00093). 

NCDENR has identified two Divisions that will be impacted by this decision: the Division of Water 

Resources (DWR) and the Division of Waste Management (DWM). However, the extent of the impact 

cannot be fully accessed until there is further clarification of the operative phrase "immediate action to 

eliminate the source or sources of contamination." 2L .0106(c)(2). 

Division of Water Resources 

DWR has identified facilities that are considered "not permitted" under 2L .0106 and therefore could be 

affected by the Judge Ridgeway decision if a violation of a standard is found at or beyond the 

compliance boundary. 

I 

facilities 

Division of Waste Management 

f'j;~~ii"f?.rt~~ Releases - open incidents regulated by 2L0106(c). Current requirement Is to 
remove free product and highly contaminated soli. Source material found during assessment is 
addressed when corrective action plan Is developed. However, this assessment phase may by be 
inconsistent with Judge Ridgeway's Order If immediate action is interpreted to mean immediate 
removal. Note that current staffing only allows 329 of the 2020 open incidents to be worked on and 
therefore if immediate action means immediate removal the compliance status of these sites is not 
known. 
Solid Waste Permits- because these permits are issued under N.C. Gen Stat. 130A, not 143-215.1-
these sites would not be considered "not permitted" and therefore lt does not appear they are 

Concentration 

'·:~_'l' -' !( ' 
... ;- il'; 

11 

3 

I,, 

2020 

n/a 



<. 
,, 
' 

compliance boundary. No impact expected 
UST Petroleum Releases- Remediation under 2l.0400 (Risk~Based Assessment and Corrective Action) n/a 
and notsubjectto 2L .0600. No impact expected. 

UST Hazardous Substance Releases -Immediate removal of free product and highly contaminated soil Limited 
is standard response for these incidents. Limited affect except that there may be delay in removing 
source not found during initial removal. 
Inactive Hazardous Sites Remediated under N.C. Gen Stat 130A. 2L is used for groundwater limited 
standards. 
Landfills Pre-1984- Regulated under N.C. Gen Stat. 130A (not 143-215.1) these sites would not be n/a 
considered "not permitted" and therefore it does not appear they are affected by Judge Ridgeway's 
Order. 
Dry Cleaners- Regulated under risk-based cleanup in accordance with N.C. Gen. Stat.143-215.104 and n/a 
therefore not affected. 
CERCLA w/ Superfund support -clean up follows National Contingency Plan n/a 

In addition to the impacts described above, on March 13, 2014, Duke Energy submitted a "Motion for 

Stay During Appeal Period" asking the Court to "confirm that the status quo [2012 EMC decision] will be 

maintained during the time within which Duke Energy or the North Carolina Environmental 

Management Commission ("EMC") has to determine whether to appeal the Order." NCDENR took no 

position on this motion. The Court denied the motion. The Motion included a summary of the impact 

Duke Energy believes the Ridgeway decision will have on coal ash disposal. See Motion Paragraph 6, 

(pages 3-4). The Motion also referenced letters contained in the Record of the 2012 Declaratory Ruling 

that were submitted by industry groups expressing concern about the impact on their members. See 

Motion Paragraph 7, (page4). NCDENR takes no position with respect to any statements contained in 

the Motion but is attaching the Motion as information the EMC may find to be relevant to this matter. 

If you have any question regarding this information please contact me at 919-707-8619 or 

Enclosure: Duke Energy Carolina's Motion for Stay During Appeal Period, March 13, 2014 

cc: John C. Evans 
Dexter Matthews 
Tom Reeder 
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NC 
November 26, 2012 

Mr. Stephen T. Smith, Chairman 

215 NORTH DAWSON STllEI!T 

RALE!GII, NC 2760J 

PosT 0fi'JCil Box 3069 I 2.76o2~JoCi9 
919-715-4000 I fAX: 919-733-9519 
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N.C. Environmental Management Commission 

1617 Mail Service Center 

Raleigh, NC 27699-1617 
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ATTACHMENT B 

EXHIBIT 

Re: Request for Declaratory Ruling on the Interpretation of 15A NCAC §2L.0106{c) with 

Respect to Coal Ash Lagoons, Cape Fear River Watch et al., Petitioners 

Dear Chairman Smith: 

The NC League of Municipalities is submitting the following statement in opposition to the suggested 

interpretation set forth in the Request for Declaratory Ruling of 15A NCAC §2L.0106(c) with Respect to 

Coal Ash Lagoons (the "Request") filed by Cape Fear River Watch, Sierra Club, Waterkeeper Alliance, and 

Western North Carolina Alliance ("Petitioners") on or about October 10, 2012. The League opposes the 

Petitioners' interpretation of the rule, and supports the interpretation currently implemented by the 

N.C. Division of Water Quality (DWQ). 

The NC League of Municipalities is a membership organization of over 540 municipalities and affiliate 

organizations, many of which dispose of biosolids, a byproduct of wastewater treatment, through land 

application. Both the U.S. Environmental Protection Agency and N.C. Department of Environment and 

Natural Resources encourage land application of biosolids as their preferred disposal method for this 

byproduct. Alternate disposal methods such as landfilling or incineration drive up the costs of municipal 

wastewater treatment; these costs are ultimately borne by the public and ratepayers. The practice of 

land application of biosolids is safely regulated by these two agencies, but could be adversely affected if 

the N.C. Environmental Management Commission (EM C) grants the interpretation requested in this 

declaratory ruling. 

If the regulation is interpreted as requested by the Petitioners, the EMC will issue a declaratory ruling 

requiring that facilities holding permits issued before December 30, 1983 do the following: 

1. Initiate corrective measures pursuant to 15A NCAC 2L.0106{c) when the activity at issue results 

in an increase in the concentration of substance in excess of the groundwater standards, 

whether or not groundwater quality standards have been exceeded at or beyond a compliance 

boundary around the facility; 
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2. Take immediate action to eliminate source of the contamination that causes a concentration of 

a substance in excess of groundwater quality standards, even before the initiation of corrective 

measures; and 

3. For closed or inactive facilities, implement corrective action as described above when they cause 

an increase in the concentration of substance in excess of the groundwater standards, again 

whether or not groundwater quality standards have been exceeded at or beyond a compliance 

boundary around the lagoon. 

Although the Request specifically asks for a determination of the application of 1SA NCAC 2L.0106(c) to 

coal ash lagoons, the interpretation of the rules as requested by the Petitioners would not be limited to 

these facilities. League members also own and operate facilities that could be adversely affected if the 

rule is interpreted as requested, and this approach is not consistent with the way in which our members' 

facilities have historically been regulated. As requested, the interpretation would require changes in the 

actions that must be taken to address exceedances of groundwater standards within a compliance 

boundary if a site was permitted by the agency prior to December 30, 1983. 

The League supports the long-standing interpretation of the rule as applied by DWQ staff and urges the 

EMC to uphold the historical interpretation of the rules on which regulated entities around the state 

have relied. If the EMC believes the current approach is inadequate, any changes to the rule should be 

accomplished by undertaking rulemaking procedures. 

Respectfully submitted, 

Ellis Hankins 

Executive Director 

CC: Charles D. Case, Attorney, Hunton & Williams 

Erin L. Wynia, Legislative & Regulatory Issues Manager, NCLM 
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North Carolina 
Chamber 
A force for business. 

November 27, 2012 

ATTACHMENT C 

Mr. Stephen T. Smith, Chairman 
North Carolina Environmental Management Commission 

Re: Request for Declaratory Ruling on the Interpretation of 1 5A NCAC §2L.01 06(c) with 
Respect to Coal Ash Lagoons, Cape Fear River Watch et al., Petitioners 

Mr. Smith: 

The North Carolina Chamber is submitting the following statement in opposition to the 
suggested interpretation set forth in the Request for Declaratory Ruling of 1 5A NCAC 
§2L.01 06(c) with Respect to Coal Ash Lagoons (the "Request") filed by Cape Fear River 
Watch, Sierra Club, Waterkeeper Alliance, and Western North Carolina Alliance ("Petitioners") 
on or about October 10, 2012. The North Carolina Chamber opposes the Petitioners' 
interpretation of the rule, and supports the interpretation currently implemented by the Division 
of Water Quality, for the following reasons: 

• The North Carolina Chamber is a nonpartisan business advocacy organization that 
works in the legislative, regulatory and political arenas to proactively drive positive 
change to ensure that North Carolina is a leading place in the world to do business. At 
the core of the North Carolina Chamber's advocacy mission is job creation. 

• If the regulation is interpreted as requested by the Petitioners, the Environmental 
Management Commission will issue a declaratory ruling requiring that facilities holding 
permits issued before December 30, 1983 do the following: 

o Initiate corrective measures pursuant to 15A NCAC 2L.0106(c) when the activity 
at issue results in an increase in the concentration of substance in excess of the 
groundwater standards, whether or not groundwater quality standards have been 
exceeded at or beyond a compliance boundary around the facility; 

o Take immediate action to eliminate source of the contamination that causes a 
concentration of a substance in excess of groundwater quality standards, even 
before the initiation of corrective measures; and 

o For closed or inactive facilities, implement corrective action as described above 
when they cause an increase in the concentration of substance in excess of the 
groundwater standards, again whether or not groundwater quality standards 
have been exceeded at or beyond a compliance boundary around the lagoon. 

ncchamber.net 
701 Corporate Center Drive, Suite 400, Raleigh, NC 27607 

P > 919-836·1400 F > 919-836-1425 
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• Although the Request specifically asks for a determination of the application of 15A 
NCAC 2L.01 06(c) to coal ash lagoons, the interpretation of the rules as requested by 
the Petitioners would not be limited to such facilities. 

• Our members own and operate facilities that will be adversely affected if the rule is 
interpreted as requested. 

• This approach is not consistent with the way in which our members' facilities have 
historically been regulated. 

• As requested, the interpretation would require changes in the actions that must be taken 
to address exceedances of groundwater standards within a compliance boundary if a 
site was permitted by the agency prior to December 30, 1983. 

• The North Carolina Chamber supports the long standing interpretation of the rule as 
applied by the staff in the Division of Water Quality. 

• The North Carolina Chamber urges the Environmental Management Commission to 
uphold the historical interpretation of the rules on which regulated entities around the 
state have relied. 

• If the Environmental Management Commission believes the current approach is 
inadequate, any changes to the rule should be accomplished by undertaking rulemaking 
procedures. 

Respectfully submitted, 

U<1"tV 
S. Lewis Ebert 
President and CEO 
November 27, 2012 

ncchamber.net 
701 Corporate Center Drive, Suite 400, Raleigh, NC 27607 
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Mr. Stephen T. Smith, Chairman 
North Carolina Environmental Management Commission 
1617 Mail Service Center 
Raleigh, NC 27699-1617 
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MCIC ~ 11 pa11n<t!r 
in rht Clumicaf Munu.farnm:r:< As'l'<Kimion 

Rcrptmo~ible CariD inirialil'.:. 

ATIACHMENTD 

Re: Request for Declaratory Ruling on the Interpretation of 15A NCAC 
§2L.Ol06(c) with Respect to Coal Ash Lagoons, Cape Fear River Watch 
eta!., Petitioners 

Dear Chairman Smith: 

I write to you today on behalf of the Manufacturers and Chemical Industry 
Council ofNorth Carolina (MCIC or Council) to express the Council's 
opposition to the suggested interpretation of 15A NCAC §2L.Ol06(c) set forth 
by Cape Fear River Watch, Sierra Club, Waterkeeper Alliance, and Western 
North Carolina Alliance ("Petitioners") in their Request for Declaratory Ruling 
on said rule with Respect to Coal Ash Lagoons (the "Request") which was filed 
on or about October 10, 2012. MCIC is opposed to the Petitioners' interpretation 
of the rule, and for the reasons set out below, supports the interpretation 
currently implemented by the Division of Water Quality. 

MCIC is a non-profit corporation that represents a broad spectrum of North 
Carolina manufacturers. MCIC provides regulatory and legislative advocacy for 
its member companies on development and implementation of environmental, 
health, safety, taxation and energy policy. 

620 N. WEST STREET, SUITE 101 • RALEIGH, NC 27603 • (919) 834-9459 • FAX (919) 834-8268 
WEBSITE: http://www.mcicnc.org • E-MAIL: information@mcicnc.org 
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If the Environmental Management Commission (Commission) chooses to 
interpret the regulation as requested by the Petitioners, the Commission will 
issue a declaratory ruling requiring that facilities holding permits issued before 
December 30, 1983 do the following: 

• Initiate COlTective measures pursuant to 15A NCAC 2L.Ol 06(c) when the 
activity at issue results in an increase in the concentration of substance in 
excess of the groundwater standards, whether or not groundwater quality 
standards have been exceeded at or beyond a compliance boundary 
around the facility; 

• Take immediate action to eliminate the source of the contamination that 
causes a concentration of a substance in excess of groundwater quality 
standards, even before the initiation of corrective measures; and 

• For closed or inactive facilities, implement coiTective action as described 
above when they cause an increase in the concentration of a substance in 
excess of the groundwater standards, again whether or not groundwater 
quality standards have been exceeded at or beyond a compliance 
boundary around the lagoon. 

MCIC understands that the Petitioners' request specifically asks for a 
determination of the application of 15A NCAC 2L.0106(c) to coal ash lagoons. 
However if the rule is interpreted as requested by the Petitioners, such an 
interpretation would not be limited to just coal ash lagoons. 

MCIC members own and operate facilities that will be adversely affected if the 
rule is interpreted as requested. Under the interpretation offered by the 
Petitioners, the Division of Water Quality will be required to dramatically alter 
the ways in which it regulates certain manufacturing operations. 

The interpretation requested by the Petitioners, if approved by the Commission, 
would require changes in the actions that a manufacturer must take to address 
exceedances of groundwater standards within its compliance boundary if its site 
was permitted by the agency prior to December 30, 1983. MCIC believes that 
such an interpretation will have negative implications on our State's 
manufacturing economy by severely limiting expansion of affected 
manufacturing operations. 
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Thus, MCIC supports the long standing interpretation ofthe rule as has been 
applied by the staff in the Division of Water Quality (and its predecessor 
agency, the Division of Environmental Management) for almost three (3) 
decades. 

MCIC respectfully requests that the Commission uphold the historical 
interpretation ofthe rules on which regulated entities around the state have 
relied. If the Commission believes the current, and long-standing approach to 
implementation of the rule is inadequate, the Commission should move to 
implement any necessary changes to the rule though its nonnal rulemaking 
procedures. 

Respectfully, 

A. Preston Howard, Jr., P.E. 
President 
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November 21,2012 

DehveiJ' via Duke Energy Counsel 

Mr. Stephen T. Smith, Chairman 
North Carolina Environmental Management Commission 
1617 Mail Service Center 
Raleigh. NC 27699-1617 
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ATIACHMENTE 

Re: Request for Declaratory Ruling on the Interpretation of !SA NCAC §2L.OJ06(c) 
with Respect to Coal Ash Lagoons, Cape Fear River Watch eta!., Petitioners 

Dear Chainnan Smith: 

The City of Raleigh is submitting the following statement in opposition to the suggested 
interpretation set forth in the Request for Declaratory Ruling of !SA NCAC §2L.O 1 06(c) with Respect to 
Coal Ash Lagoons (the "Request") filed by Cape Fear River Watch, Sierra Club, Waterkeeper Alliance, 
and Westem North Carolina Alliance ("Petitioners") on or about October 10, 2012. The City opposes the 
Petitioners' interpretation of the rule, and supports the interpretation currently implemented by the 
Division of Water Quality, for the reasons explained below. 

The City of Raleigh is a municipal corporation in Wake County. lt is the second most 
populous municipality in tile State of North Carolina. It provides water and sewer service to six other 
municipalities with a total population of customers of approximately 490,000. Raleigh relies on land 
application for disposal of its biosolid byproducts from it sewer operations. Raleigh has applied biosolids 
on the fields surrounding its primary waste water treatment plant. ln addition, Raleigh operated numerous 
sites as solid waste landfills that are now designated inactive hazardous waste sites by the State of North 
Carolina. Raleigh owns various other properties where there is known groundwater contamination. 
Raleigh is cooperating with the appropriate regulatory agencies in addressing these sources of 
contamination, irrespective of the City!s role in the source of the contamination. 

Tf the regulation is interpreted as requested by the Petitioners, the Environmental 
Management Commission will issue a declaratory ruling requiring that facilities holding permits issued 
before December 30, 1983 do the following: 

(I) Initiate corrective measures pursuant to I SA NCAC 2L.O I 06(c) when the activity at 
issue results in an increase in the concentration of substance in excess of the groundwater 
standards, whether or not groundwater quality standards have been exceeded at or beyond 
a compliance boundary around the facility; 
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(2) Take immediate action to eliminate source of the contamination that causes a 
concentration of a substance in excess of groundwater quality standards, even before the 
initiation of corrective measures; and 

(3) For closed or inactive facilities, implement corrective action as described above when 
they cause an increase in the concentration of substance in excess of the groundwater 
standards, again whether or not groundwater quality standards have been exceeded at or 
beyond a compliance boundary around the lagoon. 

Although the Request specifically asks for a determination of the application of 1 SA 
NCAC 2L.Ol06(c) to coal ash lagoons, the interpretation of rhe rules as requested by the Peritioners 
would not be limited to such facilities. The City owns and operates facilities that could be adversely 
affected if the rule is interpreted as requested, and this approach is not consistent with the way in which 
our facilities have historically been regulated. As requested, the interpretation would require changes in 
the actions that we must take to address exceedances of groundwater standards within a compliance 
boundary if a site was permitted by the agency prior to December 30, 1983. Substantial uncertainty will 
be created about what regulatory program has primacy for groundwater contamination associated with 
properties where there was no DWQ permit issued, such as inactive hazardous waste sites, dry cleaning 
solvent sites, and underground storage tank sites. The City l1as propetties which meet each description 
and wants to continue its remedial efforts under the programs as administered by the Division of Waste 
Management. 

The City supports the long standing interpretation of the rule. as applied by the staff in the 
Division of Water Quality and urges the Environmental Management Commission to uphold the historical 
interpretation of the rules on which we and other regulated entities around the state have relied. If the 
Environmental Management Commission believes the current approach is inadequate, any changes to the 
rule should be accomplished by undertaking rulemaking procedures. 

CC: Charles D. Case, Esquire 

p.w;;:___ 
J. Russell Allen 
City Manager 

Daniel F. McLawhorn, Associate City Attorney 
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NORTH CAROLINA 
FARM BUREAU FEDERATION, INC . 

PO Box 27766, Raleigh, NO 27611 Phone: 919-782-1705 Fax: 919-783-3593 www.ncfb.org 

November 21, 2012 

Mr. Stephen T. Smith, Chairman 
NC Environmental Management Commission 
1617 Mail Service Center 
Raleigh, NC 27699-1617 

Re: Request for Declaratory Ruling on the Interpretation of 15A NCAC §2L.0106(c) with 
Respect to Coal Ash Lagoons, Cape Fear River Watch et al., Petitioners 

Dear Mr. Smith: 

The North Carolina Farm Bureau Federation is submitting the following statement in 
opposition to the suggested interpretation set forth in the Request for Declaratory Ruling of 
15A NCAC §2L.0106(c) with Respect to Coal Ash Lagoons (the "Request") filed by Cape 
Fear River Watch, Sierra Club, Waterkeeper Alliance, and Western North Carolina Alliance 
("Petitioners") on or about October 10, 2012. NC Farm Bureau opposes the Petitioners' 
interpretation of the rule, and supports the interpretation currently implemented by the 
Division of Water Quality, for the following reasons: 

• The North Carolina Farm Bureau Federation is this State's largest general farm 
organization. NC Farm Bureau opposes the Petitioners' proposed interpretation of the 
rule because that interpretation, and especially the precedent it will set, will have an 
adverse effect on farmers, agricultural production and processing facilities, and on 
other farm and rural enterprises. 

• If the regulation is interpreted as requested by the Petitioners, the Environmental 
Management Commission will issue a declaratory ruling requiring that facilities 
holding permits issued before December 30, 1983 do the following: 

o Initiate corrective measures pursuant to 15A NCAC 2L.Ol06(c) when the 
activity at issue results in an increase in the concentration of any substance in 
excess of the groundwater standards, whether or not groundwater quality 
standards have been exceeded at or beyond a compliance boundary around the 
facility; 

o Take immediate action to eliminate the source of the contamination that causes 
a concentration of a substance in excess of groundwater quality standards, even 
before the initiation of corrective measures; and 

o For closed or inactive facilities, implement corrective action as described 
above when such facilities cause an increase in the concentration of any 
substance in excess of the groundwater standards, again whether or not 
groundwater quality standards have been exceeded at or beyond a compliance 
boundary. 

Farm Bur('uu and ;\.gricHltw·e ... 
We keep North Carolina gmwing! 
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• Although the Request specifically asks for a determination of the application of 15A 
NCAC 2L.0106(c) to coal ash lagoons, the interpretation of the rules as requested by 
the Petitioners would not be limited to such facilities. 

• Our members own and operate farms and related enterprises with facilities that will be 
adversely affected if the rule is interpreted as requested. 

• Tiris approach is not consistent with the way in which our members' facilities have 
historically been regulated. 

• If adopted, the Petitioners' interpretation would require changes in the actions that 
must be taken to address exceedances of groundwater standards within a compliance 
boundary if a site was permitted by the agency prior to December 30, 1983. 

• NC Farm Bureau supports the long standing interpretation of the rule as applied by the 
staff of the Division of Water Quality. 

• NC Farm Bureau urges the NC Environmental Management Commission to uphold 
this long standing interpretation of the rules on which regulated entities around the 
State have relied. 

• If the Environmental Management Commission believes the current approach is 
inadequate, any changes to the rule should be accomplished by undertaking 
rulemaking procedures to deal with specific inadequacies. This would allow affected 
parties to participate in public review and comment procedures in order to inform the 
Commission of the potential impacts of proposed rule changes designed to address 
these issues. 

Thank you for considering our concerns. 

;r..:;:~ 
I.:arry B. Wooten 
President 



November 27, 2012 

Mr. Stephen T. Smith, Chairman 
N.C. Environmental Management Commission 
1617 Mail Service Center 
Raleigh, NC 27699-1617 

783 G-1 

North Carolina Por[( Counc;;ll1 Inc, 
2300 Re:xwoods Drive, Suitt! 340 

Raleigh, North carolina 27607 
919/781·0361 • fax: 919/510·8546 

e-mail: ncpork@ncpork.org 

ATTACHMENT G 

Re: Request for Declaratory Ruling on the Interpretation of 15A NCAC §21.0106(c) with 
Respect to Coal Ash Lagoons, Cape Fear River Watch eta!., Petitioners 

Dear Mr. Smith: 

The North Carolina Pork Council (N CPC) is submitting this document in opposition to the 
suggested interpretation set forth in the Request for Declaratory Ruling of 15A NCAC 
§2L.0106(c) with Respect to Coal Ash Lagoons (the "Request") filed by Cape Fear River Watch, 
Sierra Club, Waterkeeper Alliance, and Western North Carolina Alliance (Petitioners) on or 
about October 10, 2012. NCPC opposes the Petitioners' suggested interpretation of the rule, and 
urges the Commission to issue a ruling or take such other action as necessary to confirm the 
interpretation currently being implemented by the Division of Water Quality based on the 
information that follows. 

NCPC, a statewide organization chartered in 1962, is a descendent of a long line of pork 
producer associations in our state that started back in the 1930's. With a diverse membership 
today, NCPC supports farmers and allied industry partners within the North Carolina pork 
industry. Currently the state's commercial pork industry includes more than 2,100 farms 
permitted through the N.C. Department of Environment and Natural Resources along with 
approximately 46,000 jobs in pork production and processing, and adds some $9 billion to North 
Carolina's economy. 

Members ofNCPC own and operate farming facilities that are subject to the provisions of 15A 
NCAC 2L, Section .0106 and other provisions of the Subchapter 2L of the North Carolina 
Administrative Code. In particular, our members operate lagoons for the treatment of animal 
manure from their hog farms. Some of these farm lagoons were issued permits prior to December 
30, 1983. 

If the Commission were to interpret and implement 21.0106(c) as requested by the Petitioners, 
and if that interpretation were extended to farming facilities-operated by our members, then our 

-·-·----~"" ··----···-··--·--.. ----·-.. ·-·--·--··-·--·-------------------------· ----
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farmers holding permits issued before December 30, 1983 would be required to do the following, 
among other things: 

o Initiate conective measures pursuant to 15A NCAC 2L.Ol 06( c) when the activity 
at issue results in an increase in the concentration of substance in excess of the 
groundwater standards, whether or not groundwater quality standards have been 
exceeded at or beyond a compliance boundary around the facility; 

o Take inunediate action to eliminate source of the contamination that causes a 
concentration of a substance in excess of groundwater quality standards, even 
before the initiation of conective measures; and 

o For closed or inactive facilities, implement conective action as described above 
when they cause an increase in the concentration of substance in excess of the 
groundwater standards, again whether or not groundwater quality standards have 
been exceeded at or beyond a compliance boundary around the lagoon. 

Please note this approach is not consistent with the way in which our members' farming 
operations have historically been regulated. 

In addition, the interpretation (as requested) would require changes in the actions that must be 
taken to address incidents of exceeding groundwater standards within a compliance boundary if a 
site was permitted by the agency prior to December 30, 1983. 

Although the request specifically asks for a determination of the application of 15A NCAC 
21.0 l 06( c) to coal ash lagoons, our members are concerned that the bases or logic underlying the 
interpretation of the rules suggested by the Petitioners would not be limited to coal ash facilities, 
and subsequently could adversely affect our members' farming operations. 

NCPC supports the long standing interpretation of the rule as applied by the staff in the Division 
of Water Quality and we urge the Commission to uphold the historical interpretation of the rules 
on which regulated entities around the state have relied. However, if the Commission believes 
the cUITent approach is inadequate, any changes to the rule should be accomplished by 
undertaking rulemaldng procedures. 

NCPC respectfully requests that this document be accepted into whatever record is produced 
regarding this matter. 

Sincerely, 

/:f~ht\1~ 
Deborah M. Johnson 
Chief Executive Officer 

................ -· ... ____________ ! 
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