
1

Schneider, Andrew

From: Russell, Tim [Tim.Russell2@duke-energy.com]
Sent: Monday, December 05, 2011 9:34 AM
To: McEvoy, Steve; Schneider, Andrew; Khan, Zahid; Gantt, Matt
Cc: Papp, Alex S; Waugh, Dave; Goolsby, Carol S; Sipe, Rita B; Worley, Tina; Culbert, Erin B; 

Keaton, Brad; Rice, Garry S
Subject: RE: EAP exemption from FOIA
Attachments: img-Z01151510-0001.pdf

Mr. McEvoy, 

The purpose of this email is to summarize our understanding of the telephone conference discussion pertaining to EAP submittals 

and exemption from the Freedom of Information Act (FOIA).  The discussion points are itemized as follows: 

• Duke Energy desires to keep the inundation mapping associated with EAPs confidential and requests exemption from the 

FOIA for security reasons pursuant to NC General Assembly General Statutes Chapter 132, Section 1.7, Sensitive Public 

Security Information. 

• You and James Simons indicated that currently all submittals are public record, and there is no process to guarantee 

confidentiality.  We understand you are awaiting consultation from your legal counsel to develop a submittal process for 

such exemptions to maintain confidentiality. 

• Prior to this conference call, Duke Energy submitted an EAP and inundation mapping files to NCDENR for Tuxedo Hydro 

Station.  It was agreed that NCDENR will return the inundation mapping files to Duke Energy so that they do not become 

public record.  We have received these files.  Thank you. 

• Duke Energy has previously committed to developing EAPs for each of the fossil generation facilities in North Carolina.  The 

EAP development would be completed in a two phase process.  Phase I would include EAPs developed utilizing existing 

(inundation) mapping for downstream hazard determination and that the Phase II effort will update the Phase I EAP’s with 

new inundation mapping.  Completion of Phase I is scheduled for end of year 2011.  Completion of Phase II is scheduled for 

end of year 2012. 

• With respect to Phase I EAP development, existing inundation mapping is only available for Cliffside and Belews Creek 

steam stations.  As you requested, attached are letters Duke Energy submitted to NCUC dated December 1, 1992 and 

March 2, 1993 summarizing the results of flood studies and the basis for generating inundation mapping for Cliffside and 

Belews Creek steam stations only. 

• To meet the Phase I EAP deadline commitment, you proposed Duke Energy submit EAP’s without inundation mapping.  

Additionally, a review meeting between representatives of Duke Energy and NCDENR would be held to review and discuss 

existing inundation mapping.  NCDENR would not retain possession of the inundation mapping reviewed and discussed, but 

instead the mapping would remain in Duke Energy’s possession after the meeting to confirm that the mapping did not 

become public record. 

• You also proposed that NCDENR would provide a contact person available 24/7 in the event there is an emergency at one of 

Duke Energy’s fossil stations in North Carolina so that Duke Energy can provide the inundation mapping for emergency use. 

• We also discussed that confidentiality agreements (as related to EAPs and inundation mapping) with local emergency 

management agencies are typically accomplished through verbal agreements. 

  

If you should have any comments, clarifications, or additional information to add to this discussion summary above, please respond.  

Further, should you consult with your legal counsel and determine a more formal process for submittal of confidential information 

exempt from the FOIA, please provide that information when it becomes available.  Thank you so much for your time and effort in 

resolving this important matter. 

Tim Russell, P.E. 
Senior Engineer 
Program Engineering 

Generation Engineering 

Duke Energy132-1.7 

Charlotte, NC 28202 

(704) 382-4945 - Office 

(704) 962-0072 - Mobile 
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-----Original Appointment----- 

From: Russell, Tim  

Sent: Monday, November 14, 2011 2:51 PM 
To: 'McEvoy, Steve'; Papp, Alex S; Keaton, Brad 

Cc: Schneider, Andrew; 'Khan, Zahid'; 'Gantt, Matt'; Culbert, Erin B; Waugh, Dave; Goolsby, Carol S; Rice, Garry S; Sipe, 
Rita B; Worley, Tina 

Subject: EAP exemption from FOIA 

When: Wednesday, November 16, 2011 9:30 AM-10:00 AM (GMT-05:00) Eastern Time (US & Canada). 
Where: Call-in 

  

  

The purpose of this telephone conference is to discuss the NCDENR submittal procedures for our EAPs relative to our request for 

exemption from the Freedom of Information Act. 

  

Conference Phone Numbers: 

704-382-8080 (please use this number if calling from Charlotte, NC) 

866-385-2663 (toll free number for callers outside of Charlotte, NC)  

  

Conference Code: 

318443 

  

Please find below relevant sections from the Public Records chapter of the NC General Statutes.   Section 132-1.2 defines 

confidential information, which requires both that the information be a “trade secret” and that be provided to the state, in this case, 

pursuant to a regulation and that it is designated as confidential or a trade secret at the time it is submitted to the state.  Section 66-

152(3) defines “trade secret,” and we do not believe our dam safety information qualifies, because the concern is not its commercial 

value, but the concern of terrorist attack.  Thus, we think it is section 132-1.7 that applies because this information is characterized 

as “plans or drawings” of “infrastructure facilities.”  

  

CHAPTER 132.  PUBLIC RECORDS 

  

§ 132-1.2. Confidential information  

  

   Nothing in this Chapter shall be construed to require or authorize a public agency or its subdivision to disclose any information that: 

   (1) Meets all of the following conditions: 

      a. Constitutes a "trade secret" as defined in G.S. 66-152(3). 

      b. Is the property of a private "person" as defined in G.S. 66-152(2). 

      c. Is disclosed or furnished to the public agency in connection with the owner's performance of a public contract or in 

connection with a bid, application, proposal, industrial development project, or in compliance with laws, regulations, rules, or 

ordinances of the United States, the State, or political subdivisions of the State. 

      d. Is designated or indicated as "confidential" or as a "trade secret" at the time of its initial disclosure to the public agency. 

   (2) Reveals an account number for electronic payment as defined in G.S. 147-86.20 and obtained pursuant to Articles 6A or 6B 

of Chapter 147 of the General Statutes or G.S. 159-32.1. 

   (3) Reveals a document, file number, password, or any other information maintained by the Secretary of State pursuant to 

Article 21 of Chapter 130A of the General Statutes. 

   (4) Reveals the electronically captured image of an individual's signature, date of birth, drivers license number, or a portion of 

an individual's social security number if the agency has those items because they are on a voter registration document. 

   (5) Reveals the seal of a licensed design professional who is licensed under Chapter 83A or Chapter 89C of the General Statutes 

that has been submitted for project approval to (i) a municipality under Part 5 of Article 19 of Chapter 160A of the General Statutes or 

(ii) to a county under Part 4 of Article 18 of Chapter 153A of the General Statutes. Notwithstanding this exemption, a municipality or 

county that receives a request for a document submitted for project approval that contains the seal of a licensed design professional 

who is licensed under Chapter 83A or Chapter 89C of the General Statutes and that is otherwise a public record by G.S. 132-1 shall 

allow a copy of the document without the seal of the licensed design professional to be examined and copied, consistent with any rules 

adopted by the licensing board under Chapter 83A or Chapter 89C of the General Statutes regarding an unsealed document. 
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§ 66-152. Definitions  

  

   As used in this Article, unless the context requires otherwise: 

   (1) "Misappropriation" means acquisition, disclosure, or use of a trade secret of another without express or implied authority or 

consent, unless such trade secret was arrived at by independent development, reverse engineering, or was obtained from another 

person with a right to disclose the trade secret. 

   (2) "Person" means an individual, corporation, government, governmental subdivision or agency, business trust, estate, trust, 

partnership, association, joint venture, or any other legal or commercial entity. 

   (3) "Trade secret" means business or technical information, including but not limited to a formula, pattern, program, device, 

compilation of information, method, technique, or process that: 

      a. Derives independent actual or potential commercial value from not being generally known or readily ascertainable through 

independent development or reverse engineering by persons who can obtain economic value from its disclosure or use; and 

      b. Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy. 

The existence of a trade secret shall not be negated merely because the information comprising the trade secret has also been 

developed, used, or owned independently by more than one person, or licensed to other persons. 

  

§ 132-1.7. Sensitive public security information  

  

   (a) Public records, as defined in G.S. 132-1, shall not include information containing specific details of public security plans and 

arrangements or the detailed plans and drawings of public buildings and infrastructure facilities. 

(b) Public records as defined in G.S. 132-1 do not include plans to prevent or respond to terrorist activity, to the extent such 

records set forth vulnerability and risk assessments, potential targets, specific tactics, or specific security or emergency procedures, the 

disclosure of which would jeopardize the safety of governmental personnel or the general public or the security of any governmental 

facility, building, structure, or information storage system. 

(c) Information relating to the general adoption of public security plans and arrangements, and budgetary information concerning 

the authorization or expenditure of public funds to implement public security plans and arrangements, or for the construction, 

renovation, or repair of public buildings and infrastructure facilities shall be public records. 

  

  


