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Alan M. Jacobs, solely in his capacity as Liquidating Trustee (“Trustee”) for and on 

behalf of the Dewey & LeBoeuf Liquidation Trust (“Trust”), by and through his undersigned 

counsel, brings this adversary proceeding against Dennis D’Alessandro (“D’Alessandro” or 

“Defendant”), and alleges as follows:   

INTRODUCTION 

1. The Trustee seeks to recover up to $9,286,836 in payments made by Dewey & 

LeBoeuf LLP (“Debtor”) to or for the benefit of D’Alessandro in his capacity as an officer and 

insider of the Debtor while the Debtor was insolvent.  The payments were made pursuant to an 

employment contract that provided for compensation far above the value of the services 

D’Alessandro actually rendered to the Debtor and contain atypical terms as compared to 

employment agreements for comparable law firm management administrators.   

JURISDICTION AND VENUE 

2. This adversary proceeding arises out of the bankruptcy of the Debtor and is 

commenced pursuant to sections 541 through 550 of the Bankruptcy Code and Federal Rules of 

Bankruptcy Procedure 3007 and 7001. 

3. This Court has jurisdiction under 28 U.S.C. §§ 157, 1334. 

4. This is a core proceeding under 28 U.S.C. § 157(b)(2).  To the extent necessary, 

the Trustee consents to entry of a final order or judgment by this Court.   

5. Venue is proper in this Court under 28 U.S.C. § 1409 because the Debtor’s 

chapter 11 case is pending in this judicial district. 

PARTIES 

6. The Trust was created by the Second Amended Chapter 11 Plan of Liquidation of 

Dewey & LeBoeuf LLP, Dated January 7, 2013 (“Plan”), which the Court confirmed on 
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February 27, 2013.  On March 22, 2013, the effective date of the Plan, the Trust was vested with 

all causes of action available to the Debtor, excluding those that are Secured Lender Trust assets 

and those released in the Plan. 

7. D’Alessandro is an individual who may be served with process by any manner of 

service authorized by Rule 7004 of the Federal Rules of Bankruptcy Procedure.  D’Alessandro 

was at all relevant times the Debtor’s Chief Operating Officer.   

GENERAL FACTUAL ALLEGATIONS  

A. The Debtor 

8. The Debtor was the product of the combination, on October 1, 2007, of two 

prominent law firms, Dewey Ballantine LLP (“Dewey Ballantine”) and LeBoeuf, Lamb, Greene 

& MacRae LLP (“LeBoeuf Lamb”).   

9. The Debtor was at all relevant times a registered limited liability partnership 

under the Partnership Law of the State of New York (“NYPL”).   

10. The Debtor was governed by the Dewey & LeBoeuf LLP Partnership Agreement 

(“DLPA”), which was effective October 1, 2007, and was amended on April 12, 2010, and again 

on April 3, 2012.  Unless otherwise indicated, references to the DLPA are to the version of the 

document in effect at the time of the alleged events.   

B. The Creation of Dewey & LeBoeuf 

11. Dewey Ballantine was an elite law firm plagued with financial difficulties.  

Despite wide recognition as one of the most prestigious New York-based firms, it consistently 

failed to meet financial projections in the years prior to 2007.  Extravagant unfunded pension 

liabilities posed an increasing financial burden that was exacerbated by a decline in the 

performance of key practice groups.  As a result, Dewey Ballantine sought to merge with a larger 

and more financially sound firm.   
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12. LeBoeuf Lamb was a New York-based firm with over 700 attorneys at the time of 

the combination with Dewey Ballantine.  In recent years, LeBoeuf Lamb had grown aggressively 

by acquiring lateral partners, practice groups, and other law firms.  Traditionally an insurance 

and public utilities firm, LeBoeuf Lamb sought to become a leader in mergers and acquisitions 

and other areas that were traditionally Dewey Ballantine’s strengths.  Merger talks between 

Dewey Ballantine and LeBoeuf Lamb began in the summer of 2007, resulting in a deal that 

closed in October 2007.   

C. Partner Compensation and “Participation Targets” Under the DLPA 

13. The DLPA provided that equity partner compensation was based on the 

profitability of the partnership.  Shares of net profit were allocated among the partners by the 

Compensation Committee.  Early each year, the Compensation Committee would meet and 

assign partners “Participation Targets” expressed as a dollar amount.   

14. A partner’s Participation Target was not a fixed salary, and in no way guaranteed 

a particular distribution.  Rather, the Participation Targets were just that—a projection of a 

partner’s share of profits if the Debtor achieved its projected net income.   

15. The Participation Targets also served as an allocation tool used in a formula to 

determine each partner’s percentage share of the firm’s profits in the event the firm failed to 

meet projections.  Under DLPA § 2.1, each partner’s “Percentage Share” of the firm and its 

profits was calculated by dividing a given partner’s Participation Target by the sum total of all 

Participation Targets.  In the event that the firm’s net income did not reach the aggregate amount 

of all Participation Targets (i.e., if the firm failed to meet profitability projections), DLPA 

§ 6.4(a) provided that partner distributions were determined by multiplying individual partner’s 
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Percentage Shares by the Debtor’s actual net income.  DLPA § 6.4(b) required that a partner 

return any amount received in excess of what was due under DLPA § 6.4(a).   

16. In early 2008, the firm’s Compensation Committee met to determine Participation 

Targets for the year.  A problem quickly arose from the reconciliation of pay scales for partners 

from LeBoeuf Lamb and those from Dewey Ballantine.  At some pay levels, Participation 

Targets were higher for legacy LeBoeuf Lamb partners.  At other pay levels, the legacy Dewey 

Ballantine Participation Targets were higher.  Rather than split the difference and adjust all 

Participation Targets toward a median amount at each pay level, the Debtor instead assigned 

Participation Targets based on whichever legacy target was higher.   

17. Naturally, this decision caused the aggregate Participation Target and projected 

net income to increase dramatically.  Although the DLPA’s distribution mechanism could 

prevent inflated Participation Targets from resulting in over-distributions, it had the negative 

effect of creating over-optimistic expectations amongst partners.  In order for all of the partners’ 

distributions to fall in line with their respective Participation Targets, the Debtor would need to 

immediately perform at a higher level from a fiscal standpoint.   

18. The problem was further compounded by the allocation of inflated Participation 

Targets to other partners.  New lateral hires were brought on with high Participation Targets that 

did not reflect the firm’s economic reality, exacerbating the problem by creating internal 

competition amongst partners for equal treatment and compensation.  Some legacy partners 

learned of these arrangements and leveraged their own influence with management to secure 

similarly inflated Participation Targets.   

19. Coupled with the constricting market for legal service providers, the inflated 

Participation Targets set the stage for frustration and angst among the partners.  Many incorrectly 
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viewed their Participation Target as a salary.  But the partners were equity holders, only entitled 

to their proportionate share of firm profits under the DLPA.  Although a given partner’s 

distributions could reach his or her Participation Target when the firm’s net income met 

expectations, the Debtor failed to meet the aggregate of Participation Targets from 2008 through 

the bankruptcy filing.  Management never reduced partners’ Participation Targets in an amount 

necessary to bring the aggregate of all Participation Targets in line with realistic expectations for 

net income.  As a result, individual partners’ pro rata share of the firm’s income was far less than 

their Participation Targets. 

D. Snowballing Underperformance  

20. The Debtor’s economic woes were a result of many factors.  Having just 

combined in late 2007, the Debtor faced hurdles in working through the costs of the 

combination.  The Debtor was forced to deal with massive expenses related to the combination, 

including redundant overhead (such as multiple office leases in the same city, duplicative 

staffing, and equipment leases), all which necessarily affected the firm’s bottom line while it 

worked toward integration.  Of course, these costs were to be expected and could have 

potentially been overcome.  However, the Debtor failed to accurately predict the looming 

economic downturn and the resulting negative impact on the firm. 

21. The Debtor was hit hard by the global economic downturn in 2008 as demand for 

legal services plummeted.  Some clients stopped paying altogether, and receivables were 

frequently stretched long past due.  From 2008 to 2009, the Debtor’s audited financial statements 

reflected that its fee revenue decreased by a staggering $146 million.  And during that same 

period, receivables over 365 days past due increased by almost $14 million.  Aged work-in-

progress accounts (“WIP”) (i.e., work performed but not yet billed) saw similar results, with WIP 
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over 365 days old jumping approximately $10 million from 2008 to 2009 and steadily increasing 

by almost $24 million from 2008 to 2011.   

22. The firm’s revenues continued to decrease in 2010, falling by another $49 million 

from the prior year.  And although the Debtor’s fee revenue increased by just under $22 million 

from 2010 to 2011, these improved results remained over $170 million less than the revenue 

collected in 2008.  Moreover, collection issues continued through 2011, as reflected by an 

increase of approximately $16 million in receivables over 365 days past due over the prior year.  

Although future business prospects showed some promise, it was simply too late for the Debtor. 

23. As a result of reduced fee revenue, the Debtor’s operations suffered.  Unable to 

pay its obligations as they came due, the firm postponed payments of some obligations and 

missed deadlines on others.  For instance, unfunded retirement benefits that bedeviled Dewey 

Ballantine before the merger returned to haunt the combined Debtor.  At the time of the merger 

in 2007, the present value of Dewey Ballantine’s and LeBoeuf Lamb’s future obligations to 

retirees was over $60 million.  But by early 2009, the firm’s cash crunch caused the Debtor to 

stop making monthly payments to retirees.  Following a series of meetings during 2009, the firm 

entered contracts with certain retirees in an effort to restructure the obligations and improve firm 

cash flows.  But the Debtor ultimately proved unable to meet even the revised payment 

schedules.  Instead, as cash flow grew more and more constricted, management favored cash 

distributions to partners at the expense of retirees and other creditors. 

E. Partner Appeasement Through “Bonuses” 

24. When the financial reporting data was completed for fiscal year 2008 – the first 

full fiscal year of the combined firm – net income fell short of projections by approximately 

$140 million.  This represented a shortfall of nearly 40% based on firm projections.  This 
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economic reality caused the firm to make distributions to most partners for 2008 that were well 

below expectations.   

25. In early 2009, Steven Davis (“Davis”), the firm’s Chairman, proposed that the 

Executive Committee authorize a “bonus” to partners that would attempt to make up for the 

shortfall in their projected distributions from 2008.  The Executive Committee agreed, and the 

Compensation Committee approved a slate of Participation Targets for 2009 that included 

intended bonuses based on the 2008 shortfall.   

26. But the Debtor’s net profit again fell well short of projections in 2009. 

Management again proposed make-up bonuses payable in 2010 and 2011.  But the firm’s net 

profit never improved enough to allow the Debtor to make distributions in line with the inflated 

Participation Targets and related “bonus” payments.  Put simply, the firm could not distribute 

income it did not earn or receive.  

27. By early 2010, the formal distribution system had completely collapsed.  The 

Compensation Committee did not propose Participation Targets in the first half of the year.  

When the Compensation Committee met toward the end of 2010, it was already clear the firm 

would, yet again, fail to meet its profit target.  Rather than adjust projected distributions 

downward, management again planned to make up for missed Participation Targets in future 

years.  The Compensation Committee allocated to partners both a Participation Target for 2010 

and a “bonus” on account of 2008 and 2009 that it planned to pay out over 2010, 2011 and 2012.   

F. Recourse to Capital Markets 

28. By early 2010, the Debtor had drawn down tens of millions of dollars on lines of 

credit from at least five different banks.  Yet, the Debtor needed additional financing.  The 
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apparent solution was a bond offering in April 2010 in the aggregate face amount of $150 

million. 

29. Bond offerings for law firms were and are rare, but these were exceptional times 

for the Debtor.  After two years of coming in well below income projections, struggling with 

making payments to creditors, and the potential threat of mass partner departures if management 

was unable to continue making distributions to partners, management needed to identify a new 

source of debt funding.   

30. The bonds contained terms that provided investors with certain protections, thus 

enhancing their marketability, despite the risks associated with the Debtor’s insolvent financial 

condition.  Namely, the bonds:  (i) were fully secured by a lien on the firm’s most valuable asset 

and source of cash flows – its accounts receivable; and (ii) required that the book value of the 

accounts receivable far exceed the amount owed on the bonds.  

G. Insolvency and Collapse 

31. By at least January 1, 2009, the firm was insolvent, unable to pay its debts as they 

came due, and undercapitalized.  It remained in that condition continuously through its 

bankruptcy filing.   

32. From at least January 1, 2009 to its bankruptcy filing, the firm’s probable liability 

on existing debts exceeded the present fair salable value of its assets.  The Debtor’s audited 

financial statements reported that assets exceeded liabilities by $117 million as of December 31, 

2008.  But the audited results were stated in terms of tax-basis accounting or modified cash-basis 

accounting, and therefore, did not take into account the net realizable value of assets.  Instead, 

assets remained on the Debtor’s books at their historical book values, which did not reflect 

economic reality.  Moreover, book values overstated the present fair salable value of assets 
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because they include assets with no marketable value (such as leasehold improvements, 

technology, furniture, and other fixtures).  The results also understated probable liabilities on 

existing debts by failing to include obligations to retirees (such as unfunded pension obligations), 

future property lease obligations, equipment lease obligations, and other contractual payment 

obligations.  In fact, the Debtor’s financial statements did not even include an accrual for 

accounts payable because the statements were prepared on an income tax cash basis.  Properly 

adjusted to account for the marketable value of the Debtor’s assets and the existence of future 

cash obligations, it is clear that liabilities exceed assets as of December 31, 2008 and during all 

time periods from that date until the bankruptcy filing. 

33. The firm was also unable to pay its debts as they came due since at least 

January 1, 2009, and continuously until the firm filed for bankruptcy protection.  As cash flow 

grew more and more constricted, management prioritized cash distributions to partners at the 

expense of creditors.  The firm failed to make contractually obligated payments to retired 

partners.  Most vendors were paid on a cash-available basis, and some were paid many months 

after the due date listed on their invoices.    

34. The firm was also undercapitalized from at least January 1, 2009, and 

continuously until bankruptcy.  The Debtor suffered from a decreasing ability to generate cash 

due to the reduction in demand for legal services discussed above.  During that period, its ability 

to pay its debts was reduced, as indicated by its failure to pay vendors timely and make required 

payments on retirement obligations, as discussed above.  As a result, the Debtor’s cash reserves 

steadily decreased year-over-year in 2009, 2010, and 2011 by $3.5 million, $74.2 million, and 

$10.4 million, respectively.  In fact, cash reserves plummeted from $122.4 million in 2008 to 

$34.3 million in 2011—a reduction of 72% of the Debtor’s capital cushion.  Moreover, the 
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Debtor faced hundreds of millions of dollars related to employee expenses and was burdened 

with hundreds of millions of dollars in liabilities, including debt obligations and obligations to 

retired partners.  The firm simply did not have the ability to generate enough cash from 

operations to pay its debts while remaining financially viable.   

35. The firm filed for bankruptcy on May 28, 2012 (“Petition Date”). 

FACTUAL ALLEGATIONS SPECIFIC TO THE DEFENDANT 

A. Defendant Was An Insider of the Debtor That Was Paid Under a Lucrative and 
Extraordinary Employment Contract.   

36. On or about August 29, 2007, on the eve of the looming merger combination 

between Dewey Ballantine and LeBoeuf Lamb, Defendant D’Alessandro signed an Employment 

and Long Term Incentive Plan Agreement with the Debtor (the “D’Alessandro Employment 

Contract”).  Though not yet appointed as the Debtor’s Chairman, Steven Davis nevertheless 

signed the D’Alessandro Employment Contract on behalf of the Debtor.    

37. The D’Alessandro Employment Contract provided D’Alessandro with four types 

of cash compensation from the Debtor, each for a period of six years beginning on January 1, 

2008: (i) Contractual Salary; (ii) Contractual Bonuses; (iii) Discretionary Bonuses; and (iv) Trust 

Payments. 

38. Contractual Salary.  Under the D’Alessandro Employment Contract, 

D’Alessandro was to be paid a fixed base salary from 2008 to 2013.  D’Alessandro’s Contractual 

Salary was $900,000 per annum, or $5,400,000 for the six-year contract term. 

39. Contractual Bonuses.  Under the D’Alessandro Employment Contract, 

D’Alessandro was to be paid a fixed bonus from 2008 to 2013.  D’Alessandro’s Contractual 

Bonus was $200,000 per annum, or $1,200,000 for the six-year term. 
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40. Discretionary Bonuses.  D’Alessandro was entitled to receive bonuses “based on 

the economic performance of DL and the performance of the Employee,” as determined “at the 

discretion of the chairman.”  D’Alessandro Employment Contract at § 2.  There is no limit under 

the D’Alessandro Employment Contract to the amount of Discretionary Bonuses. 

41. Trust Payments.  Under the D’Alessandro Employment Contract, the Debtor was 

also required to make annual deposits of $200,000 into an irrevocable grantor trust for the benefit 

of D’Alessandro (“D’Alessandro Trust”).  These annual deposits were to be made on December 

31 of each year beginning in 2008 through 2013.  Every three years – once in 2010, and again in 

2013 – D’Alessandro was to receive “the amount of funds in the Trust” from the Debtor.  This 

adds up to an additional $1,200,000 for the six-year term. 

42. All in, non-discretionary payments under the D’Alessandro Employment Contract 

to D’Alessandro totaled $7,800,000 over six years – with an opportunity for unlimited 

discretionary bonuses – an astronomically generous arrangement for a law firm administrator, 

and far in excess of the reasonably equivalent value of the services contracted for or provided.   

43. Moreover, the circumstances surrounding the D’Alessandro Employment 

Contract indicate that the amounts to be paid to D’Alessandro were objectively unreasonable, if 

not arbitrary and capricious.  Without limitation, three of these circumstances are set forth below.   

44. First, the D’Alessandro Employment Contract was entered into before the Debtor 

came into existence – thus, the amounts to be paid to D’Alessandro were set, upon information 

and belief, through negotiations primarily or solely with Davis.  Davis, however, had a conflict 

of interest in negotiating the D’Alessandro Employment Contract: as discussed below, Davis 

benefitted from a poison pill in the D’Alessandro Employment Contract which purportedly 
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obligates the Debtor to make a significant lump sum payment to D’Alessandro if Davis is 

replaced as Chairman of the Debtor.  

45. Second, upon information and belief, the Debtor failed to evaluate the 

reasonableness of the D’Alessandro Employment Contract in comparison to either the Debtor’s 

financial plan or the prevailing market conditions.  Upon information and belief, the Debtor did 

not commission any compensation study to determine the proper amount to be paid to 

D’Alessandro.  Upon information and belief, the Debtor did not seek out any candidates 

comparable to D’Alessandro to determine whether such candidates would work for less than the 

amounts set forth in the D’Alessandro Employment Contract.  Accordingly, the Trustee alleges, 

upon information and belief and subject to any and all necessary expert testimony, that the 

D’Alessandro Employment Contract was objectively unreasonable when compared to the 

prevailing market for law firm administrators.   

46. Third, the D’Alessandro Employment Contract was so one-sided that 

D’Alessandro was not even required to work to receive millions of dollars from the Debtor.  

Under the D’Alessandro Employment Contract, D’Alessandro could only be terminated for 

cause, which was narrowly defined as “the commission of fraud or any criminal act by Employee 

against DL.”  D’Alessandro Employment Contract at § 1.  If D’Alessandro was terminated for 

any reason other than cause – including, for example, a complete and total abdication of his job 

responsibilities – the D’Alessandro Employment Contract purports to require the Debtor to pay 

immediately all remaining payments due under the full term of the D’Alessandro Employment 

Contract plus a penalty of two times the highest annual compensation (including Discretionary 

Bonuses) for any prior year – a potentially limitless number that would, at the very least, amount 

to several million dollars. 
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47. In addition to paying D’Alessandro far more than reasonably equivalent value for 

his contracted-for services, the D’Alessandro Employment Contract is neither subjectively nor 

objectively within the ordinary course of the Debtor’s business or the ordinary course of the legal 

profession.   

48. Subjectively, the D’Alessandro Employment Contract was not customary or 

recurring transaction between the Debtor and D’Alessandro.  Instead, the D’Alessandro 

Employment Contract was entered into before the Debtor was formed (and thus before the 

Debtor had established a customary course of dealing with D’Alessandro).   

49. Objectively, the D’Alessandro Employment Contract is not ordinary in the 

Debtor’s business.  Upon information and belief, law firm administrators are customarily not 

provided long-term, guaranteed contracts, worth millions per annum and which cost millions 

more to terminate for any reason other than crime or fraud against the firm. 

50. Approximately one month after the Debtor entered into the D’Alessandro 

Employment Contract, the Debtor adopted the DLPA, which confirms D’Alessandro’s status as 

an insider of the Debtor. 

51. Under the DLPA, the Debtor was to be managed by an Executive Committee, but 

the Executive Committee could (and did) delegate its powers to the firm’s Chairman (Davis).  

See DLPA § 4.1.  As Chairman, Davis was “responsible for the day-to-day management of the 

business of the Firm.”  DLPA § 4.6.  To fulfill those responsibilities, Davis was empowered to 

“designate all of the initial non-legal executive and administrative positions of the Firm…” 

(DLPA § 4.9(a)), which he did, in part, by appointing D’Alessandro as the Debtor’s Chief 

Operating Officer.   
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52. Upon information and belief, the Debtor’s Executive Committee permitted Davis, 

D’Alessandro, and other non-partner executives to manage the Debtor with little or no oversight.  

Under Davis, D’Alessandro exerted substantial control over the Debtor’s management decisions.     

53. From January 1, 2008 and through calendar year 2011, as the Debtor struggled 

with the impact of the global recession and the collapse in the demand for legal services, 

D’Alessandro received extraordinary levels of fixed and discretionary compensation. 

54. In 2008, D’Alessandro received from the Debtor (either paid to him or for his 

benefit), Contractual Salary of $919,698; Contractual Bonus of $200,000; and a Discretionary 

Bonus of $1,191,250, or approximately 108% of his base salary and fixed bonus.  In addition, the 

Debtor funded the D’Alessandro Trust with $200,000. 

55. In 2009, D’Alessandro received from the Debtor (either paid to him or for his 

benefit), Contractual Salary of $900,000; Contractual Bonus of $200,000; and a Discretionary 

Bonus of $1,275,888, or approximately 116% of his base salary and fixed bonus.  In addition, the 

Debtor funded the D’Alessandro Trust with an additional $200,000. 

56. In 2010, the same year the Debtor’s cash reserves collapsed by $75 million and 

the Debtor had to issue bonds to raise cash to stay afloat, D’Alessandro received from the Debtor 

(either paid to him or for his benefit), Contractual Salary of $900,000; Contractual Bonus of 

$200,000; and a Discretionary Bonus of $900,000, or approximately 82% of his base salary and 

fixed bonus.  In addition, the Debtor funded the D’Alessandro Trust with an additional $200,000.  

At the end of 2010, the D’Alessandro Trust disbursed to D’Alessandro the $600,000 that the 

Debtor had deposited in 2008, 2009 and 2010.   
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57. In 2011, D’Alessandro received from the Debtor (either paid to him or for his 

benefit), Contractual Salary of $900,000; Contractual Bonus of $200,000; and a Discretionary 

Bonus of $900,000, or approximately 82% of his base salary and fixed bonus.     

58. On or about May 13, 2011, D’Alessandro announced his retirement from the 

Debtor to the Debtor’s partners and staff.  D’Alessandro’s retirement was to be effective June 30, 

2011.  However, pursuant to an agreement reached with Stephen DiCarmine, the Debtor’s 

Executive Director, D’Alessandro was given three generous concessions upon his retirement 

from the Debtor.  First, D’Alessandro’s compensation pursuant to the D’Alessandro 

Employment Contract was to continue unchanged for calendar year 2011.  Second, D’Alessandro 

was to be kept on the Debtor’s medical plan until he reached the age of 65 with the Debtor 

making all premium payments on D’Alessandro’s behalf.  Finally, D’Alessandro was to receive 

$550,000 for consulting services to be provided to the Debtor for calendar year 2012, with 

payments to be made January through June 2012.  The scope or type of consulting services to be 

provided by D’Alessandro to the Debtor during calendar year 2012 was not described in any 

terms. 

59. During the one year period prior to the Petition Date (the “Preference Period”), 

D’Alessandro received from the Debtor total payments (to him or for his benefit) of $1,162,500.  

Specifically, the Debtor made payment of cash to or for the benefit of D’Alessandro in the 

amount of $562,500 in Contractual Salary and $600,000 in Discretionary Bonuses pursuant to 

the D’Alessandro Employment Contract during the Preference Period. 

60. All payments made to or for the benefit of D’Alessandro are summarized on a 

chart appearing at Exhibit A. 
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61. A detailed listing of all transfers to or for the benefit of D’Alessandro on account 

of Contractual Salary, Contractual Bonus and Discretionary Bonus are attached hereto as 

Exhibit B.     

FIRST CLAIM FOR RELIEF  

Avoidance and Recovery of Preferential Transfers  
Pursuant to 11 U.S.C. §§ 547 & 550  

62. The Trustee repeats and re-alleges all allegations set forth in each preceding 

paragraph of the Complaint as though set forth fully again in support of this claim for relief. 

63. The Debtor made payments of cash to or for the benefit of the Defendant in the 

form of Contractual Salary, Contractual Bonuses, and Discretionary Bonuses during the 

Preference Period. 

64. The Debtor made payments to or for the benefit of D’Alessandro in the amount of 

$1,162,500 during the Preference Period.  Specifically, the Debtor made payment of cash to or 

for the benefit of D’Alessandro in the amount of $562,500 in Contractual Salary and $600,000 in 

Discretionary Bonuses pursuant to the D’Alessandro Employment Contract during the 

Preference Period. 

65. The amounts identified in the preceding paragraph are referred to as the 

“Preferential Transfers.”   

66. The Preferential Transfers to D’Alessandro were on account of an antecedent debt 

– namely, the D’Alessandro Employment Contract. 

67. D’Alessandro was either a statutory or non-statutory insider of the Debtor. 

68. At the time the Debtor made the Preferential Transfers to the Defendant, the 

Debtor: (i) was insolvent or became insolvent as a result of such Transfers; (ii) was engaged in 

business or a transaction, or was about to engage in business or a transaction, for which any 
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property remaining with the Debtor was an unreasonably small capital; and/or (iii) intended to 

incur, or believed that the Debtor would incur, debts that would be beyond the Debtor’s ability to 

pay as such debts matured. 

69. At all times during the Preferential Transfers: (i) the present salable value of the 

Debtor’s assets was lower than the probable value of its liabilities; (ii) the Debtor was unable to 

pay its debts, contractual and otherwise, as they came due; and (iii) the Debtor had unreasonably 

small capital in light of its reasonably anticipated obligations. 

70. D’Alessandro received more from the Preferential Transfers than he would have 

received if the Debtor’s bankruptcy case was under chapter 7 of title 11, the Preferential 

Transfers had not been made, and D’Alessandro was paid in accordance with the Bankruptcy 

Code. 

71. As a result of the foregoing, pursuant to 11 U.S.C. §§ 547 & 550, the Trustee is 

entitled to a judgment against the Defendant: (a) avoiding the Preferential Transfers; (b) 

directing the Preferential Transfers be set aside; and (c) requiring the Defendant, as a recipient of 

the Preferential Transfers and/or the party for whose benefit the Preferential Transfers were 

made, to return the Preferential Transfers, or the value thereof, to the Trustee for the benefit of 

the Dewey estate.   

SECOND CLAIM FOR RELIEF 

Avoidance and Recovery of Constructively Fraudulent Transfers  
Pursuant to 11 U.S.C. §§ 544 and 550 and NYDCL §§ 277-278 

72. The Trustee repeats and re-alleges all allegations set forth in each preceding 

paragraph of the Complaint as though set forth fully again in support of this claim for relief. 
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73. The Debtor had numerous lessor, trade, pension/retirement, and other creditors 

with unsecured claims that are allowable under Bankruptcy Code § 502 and that arose prior to 

the date of each of the payments to the Defendant described in this claim for relief.   

74. The Debtor was a partnership and the payments described in this claim for relief 

were transfers of partnership property from the Debtor partnership to a person not a partner and 

without fair consideration to the partnership. 

75. Within six years of the Petition Date, the Debtor made payments of cash to or for 

the benefit of the Defendant pursuant to the D’Alessandro Employment Contract in the form of 

Contractual Salary, Contractual Bonuses, Discretionary Bonuses, and Trust Payments. 

76. Specifically, the Debtor made payment of cash to or for the benefit of 

D’Alessandro in the amount of $3,619,698 in Contractual Salary, $800,000 in Contractual 

Bonuses, $4,267,138 in Discretionary Bonuses, and $600,000 in Trust Payments pursuant to the 

D’Alessandro Employment Contract within six years before the Petition Date.   

77. The amounts identified in the preceding paragraph are referred to as the “Contract 

Cash Transfers.”   

78. Defendant received the Contract Cash Transfers and was therefore the initial 

transferee of such transfers and/or the party for whose benefit the Contract Cash Transfers were 

made. 

79. At the time the Debtor made the Contract Cash Transfers to Defendant, Debtor: 

(i) was insolvent on the date that such transfers were made or such obligations were incurred, or 

became insolvent as a result of such transfers or obligations; (ii) was engaged in business or a 

transaction, or was about to engage in business or a transaction, for which any property 

remaining with the Debtor was unreasonably small capital; and/or (iii) intended to incur, or 
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believed that the Debtor would incur, debts that would be beyond the Debtor’s ability to pay as 

such debts matured. 

80. At all relevant times: (i) the present salable value of the Debtor’s assets was lower 

than the probable value of its liabilities; (ii) the Debtor was unable to pay its debts, contractual 

and otherwise, as they came due; and (iii) the firm had unreasonably small capital in light of its 

reasonably anticipated obligations. 

81. The Contract Cash Transfers were made without fair consideration because 

although the Contract Cash Transfers arguably were in discharge of an antecedent debt, 

D’Alessandro did not exchange fair consideration for the Contract Cash Transfers and the 

Contract Cash Transfers were not made in good faith because they were made by an insolvent 

partnership to an officer and/or director.   

82. As a result of the foregoing, pursuant to Bankruptcy Code §§ 544, 550 and New 

York Debtor and Creditor Law §§ 277-278, the Trustee is entitled to a judgment against the 

Defendant: (a) avoiding the Contract Cash Transfers; (b) directing the Contract Cash Transfers 

be set aside; and (c) requiring the Defendant, as recipient of the Contract Cash Transfers and/or 

the party for whose benefit the Contract Cash Transfers were made, to return the Contract Cash 

Transfers, or the value thereof, to the Trustee for the benefit of the Dewey estate. 

THIRD CLAIM FOR RELIEF  

Avoidance and Recovery of Constructively Fraudulent Transfers  
Pursuant to 11 U.S.C. §§ 548(a)(1)(B)(ii)(IV) & 550  

83. The Trustee repeats and re-alleges all allegations set forth in each preceding 

paragraph of the Complaint as though set forth fully again in support of this claim for relief. 

84. Within two years of the Petition Date, the Debtor made transfers to or on behalf of 

D’Alessandro under the D’Alessandro Employment Contract totaling $3,162,500.  Specifically, 
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the Debtor made payment of cash to or for the benefit of D’Alessandro in the amount of 

$1,462,500 in Contractual Salary, $200,000 in Contractual Bonuses, and $1,500,000 in 

Discretionary Bonuses pursuant to the D’Alessandro Employment Contract during the two years 

prior to the Petition Date. 

85. The payments to D’Alessandro under the D’Alessandro Employment Contract 

constituted one or more transfers of property of the Debtor to the Defendant. 

86. Neither the D’Alessandro Employment Contract nor the transfers made under the 

D’Alessandro Employment Contract were within the ordinary course of the Debtor’s business. 

87. The Debtor did not receive reasonably equivalent value for all or part of the 

transfers made under the D’Alessandro Employment Contract. 

88. D’Alessandro was either a statutory or non-statutory insider of the Debtor. 

89. Defendant received these payments under the D’Alessandro Employment 

Contract and was therefore the initial transferees of such transfers and/or the party for whose 

benefit the transfers were made. 

90. As a result of the foregoing, pursuant to 11 U.S.C. § 548(a)(1)(B)(ii)(IV), the 

Trustee is entitled to a judgment against the Defendant: (a) avoiding the transfers under the 

D’Alessandro Employment Contract made within two years of the Petition Date; (b) directing 

the transfers under the D’Alessandro Employment Contract be set aside; and (c) requiring the 

Defendant, as the recipient of the transfers under the D’Alessandro Employment Contract and/or 

the party for whose benefit the Distributions were given, to return the transfers or the value 

thereof, to the Trustee for the benefit of the Dewey estate. 

12-12321-mg    Doc 2043    Filed 03/28/14    Entered 03/28/14 18:19:55    Main Document  
    Pg 21 of 24



22 
 

FOURTH CLAIM FOR RELIEF 

Avoidance of Incurred Obligations as Constructively Fraudulent Transfers  
Pursuant to 11 U.S.C. §§ 548(a)(1)(B)(ii)(IV) and 550 

91. The Trustee repeats and re-alleges all allegations set forth in each preceding 

paragraph of the Complaint as though set forth fully again in support of this claim for relief. 

92. Within two years of the Petition Date, the Debtor incurred obligations to 

D’Alessandro under the D’Alessandro Employment Contract related to the Unpaid Contractual 

Salary and Contractual Bonuses, the Change of Control Penalties, the Termination Penalties, and 

the Indemnification Damages.  Specifically, the Debtor incurred these obligations within two 

years of the Petition Date because the events triggering such obligations – for example (and 

without limitation), the removal of Davis as Chairman – occurred in 2012.   

93. Neither the D’Alessandro Employment Contract nor the obligations incurred 

under the D’Alessandro Employment Contract were within the ordinary course of the Debtor’s 

business. 

94. The Debtor did not receive reasonably equivalent value for all or part of the 

obligations incurred under the D’Alessandro Employment Contract. 

95. D’Alessandro was either a statutory or non-statutory insider of the Debtor. 

96. Defendant was the party for whose benefit the Debtor incurred the obligations 

under the D’Alessandro Employment Contract. 

97. As a result of the foregoing, pursuant to 11 U.S.C. §§ 548(a)(1)(B)(ii)(IV), the 

Trustee is entitled to a judgment against the Defendant: (a) avoiding the obligations incurred 

under the D’Alessandro Employment Contract made within two years of the Petition Date; (b) 

directing the obligations incurred  under the D’Alessandro Employment Contract be set aside 
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and/or avoided; and (c) declaring that the Debtor shall have no further obligations to the 

Defendant under the D’Alessandro Employment Contract. 

RESERVATION OF RIGHTS 

98. The Trustee hereby specifically reserves the right to bring any and all other causes 

of action that it may maintain against D’Alessandro including, without limitation, causes of 

action arising out of the same transaction(s) set forth herein, to the extent discovery in this action 

or further investigation by the Trustee reveals such further causes of action. 

PRAYER FOR RELIEF 

The Trustee respectfully requests that this Court enter judgment in favor of the Trustee 

and against Defendant as follows: 

a. On the First Claim for Relief, a judgment in the amount of $1,162,500; 
 

b. On the Second Claim for Relief, a judgment in the amount of $9,286,836; 
 

c. On the Third Claim for Relief, a judgment in the amount of $3,162,500; 
 

d. On the Fourth Claim for Relief, a judgment avoiding any and all future 
obligations that the Debtor may owe the Defendant under the D’Alessandro 
Employment Contract; 

 
e. Any and all pre- and post-judgment interest due; and 

 
f. Such other relief that the Court deems appropriate under the circumstances, 

including, but not limited to, reasonable attorneys’ fees, expenses, and costs. 
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Dated: New York, New York 
 March 28, 2014 

DIAMOND McCARTHY LLP 
 
By:    /s/ Andrea L. Kim      .       
Allan B. Diamond, Esq. 
Howard D. Ressler, Esq. 
620 Eighth Avenue, 39th Floor 
New York, New York 10018 
Tel: (212) 430-5400 
Fax: (212) 430-5499 
 
- and - 
 
Andrea L. Kim, Esq. (pro hac vice) 
Christopher R. Murray, Esq. (pro hac vice) 
909 Fannin Street, 15th Floor 
Houston, Texas 77010 
Tel: (713) 333-5100 
Fax: (713) 333-5199 
 
Attorneys for Alan M. Jacobs, Liquidating Trustee 
for the Dewey & LeBoeuf Liquidation Trust 
 
 

 

12-12321-mg    Doc 2043    Filed 03/28/14    Entered 03/28/14 18:19:55    Main Document  
    Pg 24 of 24


