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CHRONOLOGY

October 30, 2012 The plaintiffs (respondents) filed the notice of civil claim 
pursuant to the Class Proceedings Act, R.S.B.C. 1996, c. 50.

November 28, 2012 The plaintiffs filed the amended notice of civil claim.

May 31, 2013 The defendant (appellant) filed an application to strike the 
claim as disclosing no reasonable cause of action, pursuant 
to Rule 9-5(1)(a) of the Supreme Court Civil Rules.

July 22 to 24, 2013 The application to strike the claim was heard by the case 
management judge, Mr Justice Weatherill.

September 6, 2013 Mr. Justice Weatherill issued his reasons for judgment.

October 2, 2013 The defendant filed its notice of appeal.

October 3, 2013 The plaintiffs filed their notice of appearance.
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OPENING STATEMENT

The applications judge correctly articulated the nature of the claim: this action is about 

the promises the Canadian Government made to those injured while in service to their 

country and whether it is obliged to fulfill those promises.1

As a result of the unique sacrifices of members of the Canadian Armed Forces, the 

plaintiffs and the class members that they represent are the beneficiaries of a Social 

Covenant by the nation of Canada, through the Crown, to those who have served their 

country, which promises them adequate recognition and benefits.

In the Canadian context, the Social Covenant was first promised to those who served in 

the Canadian Armed Forces in the First World War, a promise that has been continued 

to all who have subsequently served and continue to serve Canada. It is the 

respondents’ position that these historical promises are given a constitutionally 

protected status by the principles related to the Honour of the Crown, namely that the 

Crown is bound to act honourably with respect to its solemn obligations.

The plaintiffs say that the New Veterans Charter (“NVC”)2 has seriously adversely 

affected thousands of potential individual class members. The plaintiffs have alleged 

that the inadequate compensation scheme that resulted from the enactment of the NVC 

was done in breach of the Crown’s fiduciary duties owed to the members of its Armed 

Forces, and was contrary to the Charter and the Bill of Rights. 

As noted by the applications judge, this case seeks judicial determination of the nature 

of the unique relationship between Canada and its Armed Forces, and the obligations 

that flow therefrom.  While the issues presented by this case are novel, they are also 

important ones that deserve a full inquiry and determination after a trial on the merits.  

The applications judge correctly concluded that it was not plain and obvious that the 

plaintiffs’ claim had no reasonable prospect of success.

                                           

1 Reasons for Judgment at para. 1 (A.R. p. 79).
2 Canadian Forces Members and Veterans Re-establishment and Compensation Act, 

S.C. 2011, c. 12.
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PART 1

STATEMENT OF FACTS

1. The respondents agree with the facts as stated by the appellant. 

2. The plaintiffs have alleged that the compensation provided under the NVC is 

arbitrary, substandard and inadequate for supporting themselves and their 

families. Since the enactment of the NVC, the plaintiffs have been terminated in 

their employment and forced out of their income source as members in the 

Armed Forces, have been unable to find meaningful employment, and have been 

provided with a total financial compensation package under the NVC that is 

insufficient to maintain a normal lifestyle to those of similar employment 

background in Canadian society.3

PART 2

ISSUES ON APPEAL

3. In response to each of the grounds of appeal alleged by the appellant, it is the 

respondents’ position that the applications judge did not err in reaching those 

conclusions.  Rather the applications judge articulated the relevant legal 

principles and, based on the facts as pled, correctly concluded that it was not 

plain and obvious that the plaintiffs’ claims with regards to the Honour of the 

Crown; fiduciary duties; sections 7, 15 and 24 of the Charter4; and the Bill of 

Rights 5had no reasonable prospect of success, and correctly concluded that it is 

not plain and obvious that the plaintiffs’ claim was statute barred by section 9 of 

the Crown Liability and Proceedings Act6 (“CLPA”). 

                                           

3 Amended Notice of Civil Claim at para. 339 (A.R. p. 45).
4 The Canadian Charter of Rights and Freedoms, being Part I of the Constitution Act, 

1982, enacted as Scheduled B to the Canada Act 1982 (U.K.) 1982, c. 11.
5 Canadian Bill of Rights, S.C. 1960, c. 44 [reproduced in R.S.C. 1985, App. III], s. 1(a) 

and 2.
6 Crown Liability and Proceedings Act, R.S.C. 1985,c. C-50.
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PART 3

ARGUMENT

Standard of Review

4. The respondents agree that whether a pleading discloses a reasonable cause of 

action under Rule 9-5(1)(a) of the Supreme Court Civil Rules is a question of law, 

and the standard of review on a question of law is that of correctness.  However, 

an order under Rule 9-5(1) “is a discretionary order for which deference must be 

given absent an error of law or principle or a failure of the judge to consider or 

weigh all of the relevant circumstances.”7 The respondents submit that 

deference should be given to the decision of the applications judge.

Test for Striking a Notice of Civil Claim

5. The respondents agree that the applications judge correctly set out the test for 

striking a claim pursuant to Rule 9-5 at paragraphs 17 to 21 of his reasons for 

judgement. The Supreme Court of Canada has recently reaffirmed these tests for 

striking out defences that have no reasonable prospect of success in R v. 

Imperial Tobacco Canada Ltd.8

6. The respondents accept that in some respects their claim raises novel legal 

issues that have not yet been before the courts.  However, important and novel 

causes of action should be resolved at trial and not on the basis of pleadings.9  

The issue on the motion and this appeal is whether there is a question fit to be 

tried, regardless of the complexity or novelty.10  If there is a hint of some merit to 

the claim, the applicant will not have discharged the requisite burden.11

                                           

7 Timberwolf Log Trading Ltd. v. British Columbia (Forests, Lands and Natural 
Resources Operations), 2013 BCCA 24 at para. 19.

8 R. v. Imperial Tobacco Canada Ltd, 2011 SCC 42, [2011] 3 S.C.R. 45.
9 Bow Valley Resource Services v. Kansa General Insurance Co (1991), 56 B.C.L.R. 

(2d) 337 (C.A.).
10 Kripps v. Touche Ross & Co (1992), 69 B.C.L.R. (2d) 62 at 68 (C.A.).
11 Mohl v. the University of British Columbia, 2006 BCCA 70 at para. 41.
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7. The appellant relies on Hill v. Hamilton-Wentworth Police12 for the proposition 

that “the law develops incrementally, not monumentally.”13  The respondents 

submit that the Hamilton-Wentworth decision does not stand for that proposition, 

and is only relevant in relation to the Anns-Cooper test.  

8. The respondents further submit that the claims advanced in the amended notice 

of civil claim do not represent a monumental shift in the law. However, even if the 

claim requires a shift in the law, there is no legal principle that prohibits the Court 

from considering such advances in jurisprudence, as acknowledged by the 

Supreme Court of Canada in Imperial Tobacco:

[21]    Valuable as it is, the motion to strike is a tool that must be used with 
care.  The law is not static and unchanging.  Actions that yesterday were 
deemed hopeless may tomorrow succeed…Therefore, on a motion to 
strike, it is not determinative that the law has not yet recognized the 
particular claim.  The court must rather ask whether, assuming the facts 
pleaded are true, there is a reasonable prospect that the claim will 
succeed.  The approach must be generous and err on the side of 
permitting a novel but arguable claim to proceed to trial.14

Honour of the Crown

9. The applications judge correctly held that it was not plain and obvious that the 

doctrine of the Honour of the Crown could not be extended to members of the 

Canadian Armed Forces.

10. The respondents submit that the appellant’s argument that the Honour of the 

Crown doctrine should only be applied in circumstances that closely parallel 

those that exist in the Aboriginal context15is flawed for two reasons:

(a) it ignores the historical application of the Honour of the Crown outside of 
the Aboriginal context; and

                                           

12Hill v. Hamilton-Wentworth Police, 2007 SCC 41 at para. 27, [2007] 3 S.C.R. 129.
13 Appellant’s Factum, para. 15.
14 Imperial Tobacco, at para. 21.
15 Appellant’s Factum at paras. 21 and 22.
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(b) it conflates the concept of the Honour of the Crown with the solemn 
promises to which it is applied.

11. The underlying principles to the Honour of the Crown are that the Crown will 

enter into dealings, make grants and carry out its duties with honourable 

intentions.16

12. The applications judge accurately described the doctrine as the principle that 

servants of the Crown must conduct themselves with honour when acting on 

behalf of the sovereign.17

13. The applications judge noted that the principle of the Honour of the Crown was a 

feature of English common law long before Canadian sovereignty and therefore 

its application extends beyond the Aboriginal context.18 Furthermore, it has been 

applied by Canadian Courts as a principle of statutory interpretation,19 with 

regards to contractual arrangements20 and in the context of the sale of land.21

14. While the cases cited by the appellant correctly address the principle of the 

Honour of the Crown in the Aboriginal context, to suggest that the principle is 

confined to that context ignores its application at common law to other actions of 

the sovereign carried out by servants of the Crown. 

15. Nor is there any principled reason that the concept should be limited to the 

Crown’s dealings with its First Nations. 

16. By virtue of section 15 of the Constitution Act, 1867, “The Command-in-Chief of 

the Land and Naval Militia, and of all Naval and Military Forces, of and in 

                                           

16 Lord W. Blackstock, Commentaries on the Laws of England; and In Four Books, 
Thomas Cooley, ed. (Chicago: Callaghan and Cockraft, 1871) Book 3, c.17 at paras. 
254-255 and 266.

17 Reasons for Judgment at para. 27 (A.R. p. 87).
18 Reasons for Judgment at para. 30 (A.R. p. 88).
19 R. v. Belleau (1881), 7 S.C.R. 53, 1881 CarswellNat 4 at 8. 
20 Windsor & Annapolis Railway v. R. (1885), 10 S.C.R. 335, 1885 CarswellNat 9 at 

para. 65.
21 Doe d. Henderson v. Westover (1852), 1 E & A, 465 (U.C.C.A.) at 468.
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Canada, is hereby declared to continue to be vested in the Queen.”22  Her 

Majesty the Queen is the “fount of justice” and the “fount of honour”.23 Based on 

the foregoing, it is logical that the principle of the Honour of the Crown would 

apply to the Crown’s dealings with its military.

17. The applications judge correctly concluded as follows: 

[32]   As applied to the unique circumstances of Canada’s Aboriginal 
peoples, the Honour of the Crown mandates that the Crown is bound to 
honour the historical promises it made to them.  In my view, it is not plain 
and obvious that the same principle could not be found to bind the Crown 
in respect of the historical promises it made to the members of the armed 
forces.24  

18. In addition, the appellant’s argument that the doctrine should only apply in 

circumstances that closely parallel the Aboriginal context in terms of relationship 

and foundational elements conflates the concept of the Honour of the Crown with 

the promises or solemn obligations it is meant to uphold. The notion that the 

Crown must act honourably is the fundamental principle being espoused; its 

application will vary with the context. 

19. In the Aboriginal context, this concept is applied such that the Crown is honour 

bound to uphold the promises that were made at the time of the Crown’s 

assertion of sovereignty in light of the Aboriginal peoples of Canada’s pre-

existing sovereignty and territorial rights.25

20. In the context of the Canadian Armed Forces, the concept is applied by the 

respondents to suggest that the Crown is honour bound to uphold the Social 

Covenant, the historical promise made to them in exchange for their sacrifices.

21. The applications judge correctly identified this Social Covenant and its alleged 

interaction with the Honour of the Crown, where he stated:

                                           

22 Constitution Act, 1867 (U.K.), 30 & 31 Victoria, c 3, s. 15. 
23 Amended Notice of Civil Claim at para. 239 (A.R. p. 31).
24 Reasons for Judgment at para. 32 (A.R. p. 89).
25 Manitoba Métis Federation v. Canada (Attorney General), 2013 SCC 14 at para. 66.
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[23]   The foregoing assumed facts disclose a long standing and legislated 
recognition in Canada of the unique service and sacrifices of those who 
serve and have served in its armed forces.  The Government of Canada 
represented to its armed forces its commitment to fairly and adequately 
compensate those members who were injured as well as their 
dependants.  Indeed, the existence of a disability pension was an 
“essential condition of the relationship” following enlistment (amended 
notice of civil claim at para. 237).

[24]   The plaintiffs argue that this long standing and legislated recognition 
amounts to a “Social Covenant” that, by virtue of the evolving legal 
doctrine known as the “Honour of the Crown”, the defendant is honour 
bound to carry out.26  

22. Nowhere in the appellant’s argument dealing with the Honour of the Crown is 

there any reference to this Social Covenant which the respondents argue the 

Crown is honour bound to uphold pursuant to the Honour of the Crown.  

23. The Social Covenant to members of Canadian armed forces follows upon the 

Military Covenant which had long been recognized as a commitment of the 

Crown and British nation and Empire to the British Military (of which the 

Canadian military was a part until World War I) and is recognized by actions of 

the Crown and statutes in England.  Since the 16th century, during the reign of 

Elizabeth I, legislation required each parish to contribute towards the care of sick 

and wounded soldiers and mariners, and included passages which stated the 

equivalent concept as the Social Covenant alleged by the plaintiffs:

And forasmuch as it is found more needful than it was in the making of the 
said Acts, to provide Relief and Maintenance to Soldiers and Mariners that 
have lost their limbs, and disabled their Bodies in the Defence and Service 
of Her Majesty and the State, in respect the Number of the said Soldiers is 
so much the greater, by how much her Majesty’s just and honourable 
defensive Wars are increased To the End therefore that the said Soldiers 
may reap the Fruits of their good Deservings and others may be 
encouraged to perform the like Endeavours.27

                                           

26 Reasons for Judgment at paras. 23 and 24 (A.R. p. 86).
27 An Act for the Necessary Relief of Soldiers and Mariners, 43 Elizabeth C.A.P. III, 

1601; amending the Act for the Necessary Relief of Soldiers and Mariners, 35 
Elizabethe c.4, 1593.
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24. The Military Covenant concept continued to be applied in the Canadian context 

when, in World War I for the first time in the nation’s history, Canadian forces 

fought as a distinct unit under a Canadian-born commander rather than as a part 

of the British Army.

25. While the appellant has referred to Sir Robert Borden’s speeches to the 

Canadian forces as “a political speech”28, the speeches were not selfish political 

speeches by a politician campaigning for votes or attempting to gain personal 

advantage; rather, they were solemn addresses of a statesman speaking on 

behalf of the Canadian nation in the best interest of the country.  The distinction 

is: "A politician thinks of the next election. A statesman, of the next generation."29

26. Sir Robert Borden’s speeches have significance beyond the fact that they were 

made by a statesman because: 

(a) they inspired Canadian troops to great Canadian military victories;

(b) a significant proportion of the Canadian soldiers who heard the speeches 
were casualties of battle for their Country;

(c) the sacrifices of the Canadian soldiers resulted in Canada being treated 
as a country independent of Britain for the first time at the Versailles 
Peace Treaty proceedings and as an independent treaty signatory; and

(d) the sacrifices of the Canadian soldiers resulted in Canada being afforded 
full legal autonomy by Canada’s own declaration of independence, The 
Statute of Westminster 1931. 30

27. The respondents submit that the implementation of the Social Covenant through 

the concept of the Honour of the Crown is appropriate given the significant 

constitutional achievements that were achieved by Canada as a result of the 

Covenant being entered into between Canada and its Armed Forces.

                                           

28 Appellant’s Factum para. 24.
29 A quotation attributed to James Freeman Clarke (a theologian) and Hillary Clinton (a 

politician/statesperson).
30 The Statute of Westminster 1931,chapter  22 & 23 Geo. 5 c. 4, s. 2(2) and 4.
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28. Furthermore, the words of Sir Robert Borden are just one manifestation of the 

Social Covenant that has been pled by the respondents.  The Social Covenant 

was enshrined in every piece of veterans’ legislation until the NVC and found its 

way into the representations that were made by recruiters to those members who 

agreed to risk their lives in exchange.31

29. The appellant, in arguing that the circumstances must be analogous to the 

Aboriginal context, confuses the principle of the Honour of the Crown, with the 

obligations it is meant to uphold.  The context required for the application of the 

doctrine is not assertion of crown sovereignty over territorial rights but rather a 

solemn promise or obligation.

30. In any event, the respondents submit that parallels do exist. The parallel of the 

Social Covenant to the Aboriginal context is that both promises have significant 

constitutional importance to the nation and people of Canada.  The Crown’s 

promises to Aboriginal peoples were necessary to geographically unite Canada 

while the Crown’s promises to the members of Canada’s Armed Forces who

were willing to, and in some cases did, sacrifice their bodies and lives for their 

country, were necessary to achieve and maintain Canada as an independent and 

free nation.

31. The respondents submit that the Social Covenant represents a solemn obligation 

on behalf of the Crown that must be carried out.  The applications judge correctly 

concluded that it is not plain and obvious that the Honour of the Crown doctrine 

could never be extended to impose an obligation on the Crown to fulfill the Social 

Covenant it made to its Armed Forces despite changes in government policy.  

This issue is an important one that is deserving of a full inquiry and ought to be 

left for determination after a trial on the merits.32

                                           

31 Amended Notice of Civil Claim at paras. 229 and 234 (A.R. ps. 28 and 30).
32 Reasons for Judgment at para. 35 (A.R. p. 89).
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Parliamentary Sovereignty

32. The Honour of the Crown is not the sole foundation for the plaintiffs' claims to 

remedies under section 52 of the Constitution Act, 1982. To clarify, the plaintiffs 

also seek to invalidate provisions of the NVC because they violate the plaintiffs' 

section 7 and section 15 Charter rights.

33. The plaintiffs submit that that the Honour of the Crown gives rise to a fiduciary 

obligation or a private law duty of care which has been breached by the 

Government of Canada, in part because of the legislative scheme of the NVC. 

34. While parliamentary sovereignty prevents one government from binding a future 

government, the principle of parliamentary sovereignty does not permit the 

government of the day to refuse to meet its constitutional and fiduciary duties 

arising from the principle of Honour of the Crown or compliance with the Charter.

35. Furthermore, parliamentary sovereignty in Canada is constrained by a number of 

unwritten principles, some (such as judicial independence and the rule of law, 

principles of federalism and respect for minorities) outside the written 

Constitution33 and others, common law principles that have been elevated to 

constitutional status within the written Constitution.34 The respondents submit 

that the application of the Honour of the Crown to enforce the Social Covenant 

comes within these recognized constraints on parliamentary sovereignty.

36. With respect to the Charter relief claimed, Parliamentary sovereignty may only be 

invoked through Section 33(1) of the Charter which permits Parliament or a 

provincial legislature to adopt legislation to override sections 2 and 7 to 15 of the 

Charter.  However, such use of the notwithstanding power must be contained in 

                                           

33 Manitoba Provincial Judges Assn. v. Manitoba (Minister of Justice), [1997] 3 S.C.R. 3 
per Lamer C.J.C. paras. 63 to 64; and Reference Re the Secession of Quebec from 
Canada, [1998] 2 S.C.R. 217 .

34 Mitchell v. Canada (M.N.R.), 2001 SCC 33, [2001] 1 S.C.R. 911 at para. 11 where, 
McLachlin C.J.C. held that Aboriginal rights enjoyed a common law status and were 
then elevated to constitutional status by the Constitution Act, 1982.
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an Act, and not subordinate legislation, and must be express rather than implied.  

No such override exists in the impugned legislation.

Fiduciary Duty

37. The respondents submit that the applications judge correctly concluded that it is 

not plain and obvious that no fiduciary duty is owed by the appellant to the 

plaintiffs.  It is alleged in the pleadings that the relationship between the Crown 

and its Armed Forces is a unique one, that is comparable to no other, such that 

the Crown’s obligations to the members of its Armed Forces cannot be compared 

to its obligations to the public.

38. Specifically, upon enlistment Canadian soldiers are bound by an obligation to 

serve under the National Defence Act35 (which until 1998 was enforced by the 

death penalty).  If a soldier is injured in the course of service, he or she is 

essentially fired without the benefit of the right to accommodation which is open 

to all other Canadians under the Canadian Human Rights Act36. In practice, a 

soldier is ineligible for private insurance and therefore he or she is left to depend 

on the benefits conferred by the Crown under the applicable disability benefits 

scheme in force at the time.  If the benefits provided under that scheme are 

insufficient, a soldier has no legal recourse because the Crown purports to be 

immune to suit under section 9 of the CLPA.

39. Under this legislative scheme, an injured Canadian Forces member, left to the 

whim of the Crown’s veterans’ disability pension scheme, is the very picture of 

vulnerability. Only the Crown has the ability to protect a member’s interests and 

the Crown, through the Social Covenant, has undertaken to make it its first 

priority to protect those interests when a wounded soldier returns. 

40. In these special circumstances, the Crown has assumed discretionary control 

over the specific interests of those who serve and have served, which gives rise 

                                           

35National Defence Act , R.S.C. 1985, c. N-5.
36Canadian Human Rights Act, R.S.C. 1985, c. H-6, s. 15(9).
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to a fiduciary duty in relation to their needs for care and compensation flowing 

from their service to Canada.

41. The Crown breached that fiduciary duty when, notwithstanding a positive duty of 

loyalty and a duty to act honourably, it enacted a new diminished compensation

scheme during a time of war when members of the Class were under an 

obligation to serve but believed that they were to be compensated pursuant to 

the Pension Act37.

42. It is the respondents’ submission that the applications judge correctly articulated 

the test for fiduciary duties, and concluded based on that test, and in light of the 

special relationship between the Crown and the Armed Forces, that it is not plain 

and obvious that this is not one of the rare circumstances where fiduciary 

obligations lie on the Crown.

The Applications Judge Correctly Concluded there was an Undertaking to 

Forsake the Interests of All Others

43. It is the respondents’ submission that the applications judge correctly identified 

that the pleadings disclosed an undertaking by the Crown to act in the best 

interests of the plaintiffs and class members with respect to ensuring that they 

would be provided suitable and adequate care and compensation for their 

service to their country.38

44. The pleadings disclose that express undertakings have been made by the 

Crown, starting with the speech of Robert Borden, that the government and 

country would consider it their first duty to provide compensation.  This promise 

was then repeated in subsequent statements by Parliament, Royal Commissions, 

Reports of Standing Committees, Legislation and most importantly, by the 

recruiters who gave those undertakings to the plaintiffs prior to their enlistment.39

                                           

37 Pension Act, R.S.C. 1985, c. P-6.
38 Reasons for Judgment at para. 66 (A.R. p. 97).
39 Amended Notice of Civil Claim, at paras. 225 to 235 (A.R. ps. 27 to 30).
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45. In addition, or in the alternative, the undertaking to ensure that veterans are 

compensated for their sacrifices is necessarily implied by the nature of the 

relationship.  The House of Commons Standing Committee acknowledged:

True commitment is rarely one sided. If we are to ask our Forces to 
commit to the tasks we set them in pursuit of our national interests, then 
they have every right to expect us to honour our side of the bargain and 
that ultimate responsibility to ensure that Canada’s military personnel are 
well equipped, properly cared for and equitably compensated belongs to 
parliament and to public opinion, not just the government of the day.40

46. It is clear the applications judge was aware of the law as it applies to fiduciary 

duties; he canvassed the reasons in Elder Advocates41 throughout his analysis, 

referred to the balancing of competing interests on the Crown earlier in his 

reasons,42 and referred to the Crown’s obligation to society as a whole in his 

reasons dealing with the undertaking.43  The applications judge however, 

correctly concluded that notwithstanding the foregoing, it is not plain and obvious 

that the plaintiffs will be unable to demonstrate the Crown gave an undertaking of 

utmost loyalty to ensure that Canadian Forces members would be provided 

suitable and adequate care and compensation for their service to the country.44

47. The respondents accept that, given the Crown’s obligations to society as a whole 

and its competing demands, it will only be in rare circumstances that a fiduciary 

duty is owed by the Crown.  However, the Supreme Court of Canada in Elder 

Advocates certainly did not foreclose the possibility that further relationships with 

the Crown could give rise to a fiduciary duty. Rather the Court held that, while 

governments will only owe such duties in limited and special circumstances, the 

                                           

40 Amended Notice of Civil Claim at para. 235 (A.R. p. 30).
41 Alberta v. Elder Advocates of Alberta Society, 2011 SCC 24, [2011] 2 S.C.R. 261.
42 Reasons for Judgment at para. 54 (A.R. p. 94).
43 Reasons for Judgment at para. 65 (A.R. p. 97).
44 Reasons for Judgment at para. 66 (A.R. p. 97).
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general principles for finding a fiduciary relationship nevertheless apply to cases 

where the duty is alleged against government.45

48. In these circumstances, it is submitted that there are both express and implied 

undertakings in the relationship to put the interests of veterans in receiving 

adequate care and compensation when injured before the interests of others.  

The logic of this was aptly articulated by the applications judge as follows:

[67]   The assumed facts arguably disclose that the Crown solemnly 
undertook to act in the best interests of injured veterans upon their return 
from battle even if it meant putting veterans’ interests before those of the 
Crown and its citizens.  That makes sense when one considers that it is 
the Canadian Forces members and veterans who fought and in many 
cases died and continue to fight and die for the freedom of all Canadians 
and the fundamental principles that all Canadian citizens treasure.46

The Applications Judge Correctly Considered All Relevant Allegations

49. The appellant argues that the applications judge failed to consider paragraphs in 

the amended notice of civil claim which, they submit, support the argument that 

Canada did not undertake to act with undivided loyalty to the plaintiffs, namely 

paragraphs 318 and 385.

50. Paragraph 318 reflects statements made by the Canadian Forces, not Veterans 

Affairs.  The long term vision of the Canadian Forces with respect to its 

operations does not impact the obligations Canada owes to returning veterans.  

Clearly operational decisions made by the Canadian Forces, which can include 

orders to members to put themselves in harms way, will involve a weighing of 

priorities and members of the Forces agree to accept those risks. The plaintiffs’ 

claim does not allege that fiduciary duties are owed by the Canadian Forces to 

soldiers during combat.  Rather, this claim deals exclusively with the obligations 

owed to injured soldiers flowing from their service. 

                                           

45 Elder Advocates, at para. 37.
46 Reasons for Judgment at para. 67 (A.R. p. 97).
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51. With regards to paragraph 385, the flaw in the appellant’s argument is that these 

reflect statements made by the current government in response to criticisms 

about the NVC.  It is not disputed by the respondents that the current 

government does not accept that fiduciary obligations are owed to the plaintiffs 

and Class members.  Rather, it is the respondents’ submission that the current 

government, despite historical promises made, has disregarded the fiduciary 

duties it owes to the Canadian Forces members and veterans. 

52. The historical reality is that, at least since WWI, the Crown has given 

undertakings to those who serve it, that their interests will be the first priority.  

Those historical promises, up to and including the representations made to the 

men and women who served in Afghanistan, gave rise to a fiduciary duty, which 

cannot, in the respondents’ submission, be terminated by a change in policy of 

the government of the day. These responsive statements do not negate the 

undertakings previously made. 

The Applications Judge Did not Fail to Consider Legislative Functions

53. The respondents submit that the applications judge correctly concluded that the 

specific fiduciary duty that the plaintiffs seek to establish is not about the 

legislation.  Rather, it encompasses the overarching obligation on the part of the 

Crown to keep the promises it made to the members of its Armed Forces to 

ensure, in return for their service and sacrifices, that they and their dependents 

received adequate services, assistance and compensation should they become 

injured or die.47

54. The appellant argues that the allegations in this action are directly comparable to 

those in Elder Advocates, as both relate to the legislative function of government 

and therefore no fiduciary duty arises.  The respondents strongly disagree.  The 

obligations on the Crown with regards to the members of the Armed Forces are 

not in the nature of a public law duty; the source of the obligation is not a creation 

of the legislative or executive branches of the government but rather arises from 

                                           

47 Reasons for Judgment at para. 70 (A.R. p. 98).
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the nature of the relationship and the Social Covenant. Elder Advocates did 

involve the true exercise of legislative functions and the corresponding 

government decisions about how to implement the health care services. It 

involved the balancing of competing interests between segments of the 

population, since everyone receives health care.48 The respondents submit that 

such legislative decision making is not at play in this claim.  Rather, in providing 

compensation and care to wounded soldiers, whether by legislation or otherwise, 

the government is tasked with carrying out pre-existing solemn obligations.  The 

Crown is not permitted to weigh those interests against others, since not 

everyone sacrificed themselves for this country.  The Crown is honour bound to 

fulfill its promise and therefore is not exercising a public law function. 

The Applications Judge Correctly Identified a Specific Interest at Issue

55. The respondents submit that the applications judge correctly identified a specific 

interest at issue: veterans’ interest in meaningfully surviving after discharge.49

56. The respondents submit that their legal interest in being provided with adequate 

care and compensation to meaningfully survive after discharge is a pre-existing, 

distinct and complete legal entitlement.  The circumstances here differ in key 

respects from those in Elder Advocates.  While the fact that aging people 

sometimes require care is an unfortunate reality, the Court in Elder Advocates

noted that the claimants’ state of vulnerability as alleged in their pleadings did not 

arise from their relationship with Alberta.50  In addition, the government of Alberta 

gave no solemn undertaking that it would put those priorities first.  The 

Government of Canada, on the other hand, solemnly undertook to act in the best 

interests of injured veterans upon their return from battle even if it meant putting 

veterans’ interests before those of the Crown and its citizens, in recognition of 

the fact that their disability flows from their relationship and service to Canada.

                                           

48 Elder Advocates at para. 62.
49 Reasons for Judgment at para. 71 (A.R. p. 98).
50 Elder Advocates at para. 57.
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57. The respondents submit that once members of the Armed Forces commit 

themselves to the personal sacrifices commensurate with service to the country, 

they are legally entitled to appropriate compensation for what may befall them.  

This entitlement is not dependent on some future government action, but is the 

first obligation of Canada.  Similar to the context of the public guardian, the 

interest in being able to survive following discharge is the sort of fundamental 

human or personal interest that is implicated when the state assumes the 

discretionary control that it does over members of the Armed Forces.

58. The appellant relies on Authorson (Guardian of) v. Canada (Attorney General)51

for the proposition that the Ontario Court of Appeal distinguished managing 

pension benefits already paid from the award, increase, decrease, suspension or 

cancellation of such benefits, which would not give rise to a fiduciary duty.52  The 

respondents submit that the reasons in Authorson do not go that far. The 

appellant in that case did not seriously contest that a veteran had a property 

interest in the funds.53 The Court merely noted, in addressing the appellant’s 

jurisdictional argument, that the case was not related to the award, increase, 

decrease, suspension or cancellation of a pension, but rather the precise issue 

was the administration of the funds once the pension has been paid.54  

Therefore, Authorson does not stand for the proposition that the awarding of a 

pension benefit cannot give rise to a fiduciary duty, and even if it were to say 

that, the comments would be obiter.

59. The Court in Elder Advocates held that access to a benefit scheme, without more 

will not constitute an interest capable of attracting a fiduciary duty.55 The 

respondents submit that the something more is the pre-existing solemn 

                                           

51Authorson (Guardian of) v. Canada (Attorney General), 2002 CanLII 23598, 215 
D.L.R. (4th) 496 (ON C.A.).

52 Appellant’s Factum at para. 49.
53 Ibid. at para. 46.
54 Ibid. at para. 53.
55 Elder Advocates at para. 52.
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obligations contained in the Social Covenant and the fact that the very reason for 

the plaintiffs’ vulnerability and need is their relationship with the state. 

The Applications Judge Did Not Err in Referencing Outdated Jurisprudence

60. The appellant submits that the applications judge erred in his reliance on three 

previous decisions where motions to strike allegations that fiduciary duties were 

owed by Canada to members of the Armed Forces were dismissed, on the basis 

that they predate more recent Supreme Court of Canada jurisprudence.56

61. The applications judge’s reference to these cases does not affect his conclusions 

with regards to the application of the legal requirements for fiduciary duties.  The 

applications judge correctly identified the appropriate legal test in Elder 

Advocates, reviewed each element of the test and reached conclusions with 

respect to each element before referring to these authorities. The applications 

judge applied the correct legal test and therefore there is no error in referencing 

these cases at the end of his reasons on fiduciary duty.  

62. These reasons reflect the reality that no court has yet to define the relationship 

between the Crown and her Armed Forces, and specifically the courts have not 

yet ruled that the relationship is not a fiduciary one.  The plaintiffs have pled 

sufficient facts to satisfy the legal requirements for a fiduciary duty and it is not 

plain and obvious that their claim will fail. 

Charter of Rights and Freedoms

63. The respondents submit that based on the pleadings it is not plain and obvious 

that the plaintiffs’ claims pursuant to the Charter have no prospect of success.  

The applications judge correctly concluded that it is appropriate that these claims 

be determined by the court on their merits taking into account the full factual 

context as may be developed. 

                                           

56 Appellant’s Factum at para. 51.
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Charter of Rights s. 15(1)

64. The respondents submit the applications judge correctly concluded that it is not 

plain and obvious the NVC could not be found to violate the respondents’ section 

15(1) equality rights.

65. The applications judge correctly noted the two step test from Quebec (Attorney 

General) v. A57 to apply to section 15(1) claims.58

66. Taking the pleadings as they stand or may be amended, the respondents submit 

that the NVC is inconsistent with section 15 of the Charter in that it :

(a) creates a distinction based on an analogous ground; and

(b) creates arbitrary disadvantage for members of the Class by perpetuating 

prejudice or stereotyping.

Step 1:  Distinction Based on Enumerated or Analogous Grounds

67. The appellant argues that on the facts as pled, no circumstances exist which 

would lead the Court to find that Canadian Forces members injured on the job 

constitute a class of persons analogous to those enumerated in section 15(1).

68. The respondents acknowledge that they seek to establish a new analogous 

ground.  However, since its decision in Law Society v. Andrews, the Supreme 

Court of Canada has recognized that as society evolves, analogous grounds may 

be added to those expressly protected under section 15(1).59

69. In R v. Genereux, obiter dictum in the reasons of Lamer J. specifically indicates 

that employment in the Canadian Forces may be an analogous ground in special 

circumstances:

                                           

57 Quebec (Attorney General) v. A, 2013 SCC 5, [2013] 1 S.C.R. 61at para 324.
58 Reasons for Judgment at para. 82 (A.R. p. 101).
59 Law Society v. Andrews, [1989] 1 S.C.R. 143.
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I emphasize, however, that my conclusion here is confined to the context 
of this appeal.  I do not wish to suggest that military personnel can never 
be the objects of disadvantage or discrimination in a manner that could 
bring them within the meaning of s. 15 of the Charter.  Certainly it is the 
case, for instance, that after a period of massive demobilization at the end 
of hostilities, returning military personnel may well suffer from 
disadvantages and discrimination peculiar to their status, and I do not 
preclude that members of the Armed Forces might constitute a class of 
persons analogous to those enumerated in s. 15(1) under those 
circumstances.  However, no circumstances of this sort arise in the 
context of this appeal, and the appellant gains nothing by pleading s. 15 of 
the Charter [emphasis added].60

70. In Cross v. Sullivan, Panet J. held that it was not plain and obvious that the 

courts’ previous refusal to recognize employment in the Canadian Forces as an 

analogous ground was fatal to a plaintiff’s section 15(1) claim.61

71. Further, as the applications judge noted:

[87]   More recently, the Supreme Court of Canada in Ontario (Attorney 
General) v. Fraser, 2011 SCC 20, at para. 116, left open the possibility 
that occupational status could be an analogous ground.62

72. Canadian Forces members are bound to service until lawfully released.63  In 

contrast to civilians who decide to quit their jobs, Canadian Forces members who 

abandon or fail to report for duty face far more serious repercussions including 

imprisonment, potentially for life.64

73. The unique nature of service in the Canadian Forces combined with the threat of 

imprisonment for abandoning one’s duty makes membership in the Canadian 

Forces an immutable characteristic. 

74. The respondents submit that the applications judge correctly concluded as 

follows:

                                           

60 R v. Genereux, [1992] 1 S.C.R. 259 at 311.
61 Cross v. Sullivan, 2003 CanLII 44082 (ON SC).
62 Reasons for Judgment at para 87 (A.R. p. 103).
63 National Defence Act, s. 23.
64 National Defence Act, ss. 88 and 90.
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[90]… It is not plain and obvious that status as a Canadian Forces 
member or veteran injured while serving Canada’s interests would never 
be found to constitute a class of persons analogous to those enumerated 
in s. 15(1).  Moreover, on the facts as pleaded, it is not plain and obvious 
that the effect of the NVC does not impose a differential treatment on 
injured members and veterans compared to other Canadians who are 
injured on the job.65  

Step 2:  Disadvantage that is Discriminatory

75. The respondents submit that the applications judge correctly decided that it is not 

plain and obvious that the facts pled do not establish that the NVC perpetuates 

arbitrary disadvantage and violates the norm of substantive equality.66

76. In outlining the second step of the section 15(1) analysis, the applications judge 

correctly referred at length to the Supreme Court of Canada’s recent decision in 

Quebec (Attorney General) v. A.67  In that case, Madame Justice Abella reframed 

and clarified the second step of the test as follows:

 [325]  In referring to prejudice and stereotyping in the second step of the 
Kapp reformulation of the Andrews test, the Court was not purporting to 
create a new s. 15 test.  Withler is clear that “[a]t the end of the day there 
is only one question: Does the challenged law violate the norm of 
substantive equality in s. 15(1) of the Charter?” (para. 2 (emphasis 
added)).  Prejudice and stereotyping are two of the indicia that may help 
answer that question; they are not discrete elements of the test which the 
claimant is obliged to demonstrate, as Professor Sophia Moreau explains:

Such a narrow interpretation will likely have the unfortunate effect 
of blinding us to other ways in which individuals and groups, that 
have suffered serious and long-standing disadvantage, can be 
discriminated against. This would include cases, for instance, that 
do not involve either overt prejudice or false stereotyping, but do 
involve oppression or unfair dominance of one group by another, or 
involve a denial to one group of goods that seem basic or 
necessary for full participation in Canadian society [emphasis 
added]. 

                                           

65 Reasons for Judgment at para. 90 (A.R. p. 103).
66 Reasons for Judgment at para. 95 (A.R. p. 106).
67 Reasons for Judgment at paras. 93 and 94 (A.R. ps. 104 to 106).
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(“R. v. Kapp: New Directions for Section 15” (2008-2009), 40 
Ottawa L. Rev. 283, at p. 292)

[…]

[327]  We must be careful not to treat Kapp and Withler as establishing an 
additional requirement on s. 15 claimants to prove that a distinction will 
perpetuate prejudicial or stereotypical attitudes towards them.  Such an 
approach improperly focuses attention on whether a discriminatory 
attitude exists, not a discriminatory impact, contrary to Andrews, Kapp and 
Withler.  In explaining prejudice in Withler, the Court said: “[W]ithout 
attempting to limit the factors that may be useful in assessing a claim of 
discrimination, it can be said that where the discriminatory effect is said to 
be the perpetuation of disadvantage or prejudice, evidence that goes to 
establishing a claimant’s historical position of disadvantage or to 
demonstrating existing prejudice against the claimant group, as well as the 
nature of the interest that is affected, will be considered” (para. 38).

[…]

[331]  Kapp and Withler guide us, as a result, to a flexible and contextual 
inquiry into whether a distinction has the effect of perpetuating arbitrary 
disadvantage on the claimant because of his or her membership in an 
enumerated or analogous group…68

77. The facts pled disclose a negative impact which perpetuates arbitrary 

disadvantage on the respondents.69  The respondents submit this arbitrary 

disadvantage is inconsistent with their rights under section 15(1) of the Charter. 

As the applications judge correctly noted:

[95]…. Although it may well be difficult for the plaintiffs to demonstrate the 
perpetuation of prejudice or stereotyping, it is premature at this stage of 
the proceeding to rule out the possibility that they will be able to 
demonstrate a distinction that perpetuates disadvantage.70

Charter of Rights s. 7

78. The respondents have accepted that their claim relates to economic rights, 

however the case law has not foreclosed the possibility that the Charter can

protect such interests.

                                           

68 Quebec (Attorney General) v. A at para 325.
69 Amended Notice of Civil Claim at paras. 331 to 354 (A.R. ps. 44 to 47).
70 Reasons for Judgment at para. 95 (A.R. p. 106).
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79. Rather the Supreme Court of Canada has left open the possibility that section 7 

may be extended to include both economic rights and positive obligations in 

special circumstances. 71 In fact in Gosselin v. Quebec (Attorney General), the 

Court went so far as to stress the importance of not limiting the application of 

section 7.72

80. It is the respondents’ position that the Charter ought to be extended in these 

circumstances for two reasons. 

81. First, the very reason for the plaintiffs’ economic needs is by virtue of their 

interaction with the Crown in their service to the Country:

[105]… The Plaintiffs have been injured, disabled and are in need of 
adequate economic assistance as a result of their military service. They 
are in a unique relationship with the government.73

82. Second, the proposed application of the Charter in these circumstances is unique 

in that the respondents assert that they are not attempting to use the Charter to 

create positive obligations but rather positive obligations already exist and are 

embodied in the Social Covenant.  Members of the Canadian Armed Forces risk 

their lives and security of the person every day in the conduct of their duties.  

They undertake these duties in light of the Social Covenant which places positive 

obligations on the government and people of Canada to ensure that they are 

taken care of should injury or death befall them.  

83. In light of the unique circumstances, the respondents argue that there is the 

potential for the expansion of the application of section 7 of the Charter, which 

the case authorities have left open the possibility for.

84. The applications judge correctly concluded that it is arguable that the unique 

interactions between the Crown and its Armed Forces create “special 
                                           

71 Gosselin v. Quebec (Attorney General), 2002 SCC 84 at para. 82 and 83, [2002] 4 
S.C.R. 429. See also Melanson v. New Brunswick, 2007 NBCA 12 at para. 20; Flora 
v. Ontario Health Insurance Plan, 2008 ONCA 538 at para. 105.

72 Ibid. 
73 Reasons for Judgment at para. 105 (A.R. p. 109).
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circumstances” necessary to give rise to a finding that section 7 includes positive 

obligations to protect the security of the plaintiffs’ person.74  In addition, he

correctly concluded that the argument that section 7 could be extended to include 

economic interests is not bound to fail.  The Supreme Court of Canada has held 

that Courts should proceed cautiously in dealing with section 7 claims, which 

should be evaluated in light, not just of common sense or theory, but of the 

evidence.75 The applications judge correctly took note of the unique 

circumstances and righty concluded that the plaintiffs should be entitled to 

develop their case on a full record.76

Psychological Distress and Section 7

85. The appellant argues that the state action giving rise to a claim for psychological 

distress cannot and does not include the passage of intra vires legislation by 

Parliament.77  The appellant frames the plaintiffs’ position as being an argument 

that section 7 extends to create a cause of action based upon serious state 

imposed psychological distress when Parliament acts unanimously to pass 

legislation to which the plaintiffs object.78

86. The appellant incorrectly characterizes the plaintiffs’ argument.  It is not the 

“unanimous passing of legislation to which the plaintiffs object” that gives rise to 

the psychological distress in this case.  It is the changing of a legislative scheme, 

during a time of war, that alters the very terms of the plaintiffs’ engagement in 

that combat, that is at issue and the arbitrary application of that scheme.79 The 

applications judge correctly described the issue as follows:

                                           

74 Reasons for Judgment at para. 104 (A.R. p. 108).
75 Chaoulli v. Quebec (Attorney General), 2005 SCC 35 at para. 150, [2005] 1S.C.R. 

791.
76 Reasons for Judgment at para. 108 (A.R. p. 109).
77 Appellant’s factum at para. 86.
78 Appellant’s factum at paras. 83 and 84. 
79 Amended Notice of Civil Claim at para. 354 (A.R. p. 47).
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[110]   The plaintiffs allege that, despite the promises made to them in the 
form of the Social Covenant, the government acted unilaterally to diminish 
the benefits they would have otherwise received after April 1, 2006.  This 
legislative change occurred during the Afghanistan war when the armed 
forces had no choice but to continue serving their country and believed 
they would continue to receive benefits under the Pension Act.  They say 
that they legitimately believed the government would honour its Social 
Covenant.  The economic strain that has now been placed upon them as a 
consequence of the NVC creates enormous stress and feelings of betrayal 
and abandonment.80  

87. The defendant enacted a grossly inadequate pension scheme that caused 

psychological distress to the injured soldiers who returned from battle to learn 

that the government that they served, whether unanimously or not, broke faith 

with them such that they were no longer ensured the financial security to support 

themselves and their families.81

88. The respondents submit that the serious and profound effect on the plaintiffs’ 

psychological integrity resulting from the impugned actions of the Crown with 

regards to their pension benefits, as pled, are sufficient to support a claim for 

breach of security of the person.82

89. The applications judge correctly concluded that it is not plain and obvious that the 

plaintiffs’ section 7 Charter claim in respect of serious state imposed 

psychological distress will fail.

Charter of Rights s. 24

90. The respondents submit that the wording of section 24 is generous enough to 

permit a stand-alone remedy for unconstitutional effects, as it confers on the 

Court discretion to grant “such remedy as the court considers appropriate in the 

circumstances” to anyone whose rights and freedoms have been infringed. The 

                                           

80 Reasons for Judgment at para. 110 (A.R. ps. 109 to 110).
81 Amended Notice of Civil Claim at para. 104, other examples include at paras. 64-65, 

139, 144-146, and 347 (A.R. ps. 13, 9, 17, and 46).
82 New Brunswick (Minister of Health and Community Services) v. G.(J.), [1999] 3 

S.C.R. 46 at para. 60.
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cases have left open the possibility of situations where a section 24 remedy may 

be available in conjunction with section 52, and it is not plain and obvious that the 

plaintiffs’ claim will fail

91. While there is a general rule that section 24 damages cannot be brought in 

conjunction with a claim under section 52 of the Charter, the Supreme Court has 

left open the possibility of departing from this general rule.83

92. One example of that departure is conduct that was clearly wrong, in bad faith or 

an abuse of power.84  Mackin suggests that there is a limited immunity enjoyed 

by legislative bodies such that invalidity of legislation without something more 

should not found a claim for section 24 Charter damages.  While the respondents

have not pled bad faith on behalf of the Government, the “something more” in 

this case is the Crown’s breach of fiduciary duties and breach of the Honour of 

the Crown.  The facts pled allege not just the enactment of unconstitutional 

legislation, but the enactment of legislation which breaches both a promise to 

Canadian Forces members and veterans, as well as a breach of their rights. 

93. It lies open to this Court to consider if these unique circumstances warrant 

another exception to the general rule. 

94. Another example of an exception is where Courts have granted prospective 

remedies in conjunction with section 52. In the event that a declaration of 

invalidity is temporarily suspended to allow the legislature time to amend the 

legislation, the Courts have allowed that a litigant may seek a section 24 remedy 

if the Government fails to amend.85

95. Neither party can state what remedy the Court will ultimately impose if it finds the 

NVC to be unconstitutional.  In the event that the Court grants a stay, it should 

                                           

83 Guimond v. Quebec (Attorney General), [1996] 3 S.C.R. 347 at para. 19 and Mackin 
v. New Brunswick (Minister of Finance), 2002 SCC 13 at para. 81, [2002] 1 S.C.R. 
405.

84 Mackin, at para. 78.
85 R. v. Demers, 2004 SCC 46 [2004] 2 S.C.R. 489 at para. 63. 
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remain open to the respondents to seek a prospective section 24 remedy, and 

therefore the claim should not be struck prematurely.

96. Further, there is nothing in the law to preclude a party from pleading the 

remedies in the alternative:

[181] Ferguson does not suggest that where a tribunal finds that a law
does not have an unconstitutional effect (and is therefore constitutional), 
that tribunal cannot go on to consider whether a s. 24(1) remedy is 
nevertheless warranted because the actions of government actors under 
that constitutional law created an unconstitutional outcome.86

97. The applications judge correctly decided at this stage in the proceedings it would 

be premature to strike out the remedies sought by the respondents under section 

24 of the Charter as it is not plain and obvious that these claims will fail.87

Bill of Rights

98. The appellant argues that the applications judge fell into error because he failed

to recognize that the plaintiffs’ complaint is the alleged lack of due process in 

passing the NVC, which altered benefits previously available under the 

predecessor legislation.  This is a mischaracterization of the plaintiffs’ claim.  

99. The applications judge correctly identified that the relevant issue is whether the 

Social Covenant created property rights for the plaintiffs and whether the 

deprivation of those rights was clearly intended by Parliament.  These findings 

are consistent with the plaintiffs’ amended notice of civil claim.88

100. Contrary to the appellant’s arguments, and unlike the case of Authorson v. 

Canada (Attorney General),89 the plaintiffs have not pled that they were owed 

any procedural rights, such as the right to notice, in relation to the NVC.  The 

plaintiffs’ complaint lies with the enactment of the NVC, notwithstanding the 

                                           

86 Sazant v. The College of Physicians and Surgeons, 2011 ONSC 323 at para. 181.
87 Reasons for Judgment at para. 129 (A.R. p. 114).
88 Amended Notice of Civil Claim, paras.  371-374 and 387(l) (A.R. ps. 49 and 52).
89 Authorson v. Canada (Attorney General), 2003 SCC 39, [2003] S.C.R. 40.
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obligations of the Crown arising under the Social Covenant to members and 

veterans of the Canadian Forces.  The plaintiffs’ submission that these changes 

were brought about by the imposition of the NVC during a time of war, despite 

the Social Covenant, serves to emphasize the level of egregiousness of the 

breach of the plaintiffs’ rights resulting from the enactment of the NVC.  

101. Mr. Justice Major’s comments in Authorson are apposite in this case.  In 

Authorson, Major J. considered the protections offered by the Bill of Rights in 

relation to the government’s administration of pension benefits on behalf of 

disabled veterans and stated:

[14]   Does the Bill of Rights require that Parliament give just 
compensation to the veterans? The governmental expropriation of 
property without compensation is discouraged by our common law 
tradition, but it is allowed when Parliament uses clear and unambiguous 
language to do so.90

102. The applications judge closely reviewed the Authorson decision and correctly 

noted Major J.’s finding that the impugned legislation in Authorson was clear and 

unambiguous as to its expropriative intent of a property interest.  In the case at 

bar, however, the applications judge made the opposite finding that the NVC 

does not contain the requisite clear and unambiguous language to eliminate the 

property rights asserted.  He found that it is unclear whether the Social Covenant 

created substantive property rights but, if it did, it is not plain and obvious that the 

plaintiffs’ claims based on the Bill of Rights is doomed to fail because there has 

been no indication that Parliament intended to eliminate such rights.  

103. The respondents submit that the applications judge’s conclusion is correct.  The 

Bill of Rights affirms the right of an individual to the enjoyment of property.  The 

plaintiffs’ claim that they have been deprived of their property rights without due 

process and without compensation is worthy of investigation.   

                                           

90 Authorson at para. 14.
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Crown Liability and Proceedings Act

104. The respondents submit that the applications judge correctly concluded that the 

plaintiffs’ claim is not barred by operation of section 9 of the CLPA.  

105. The applications judge reviewed all of the case authorities cited to him, including 

Sarvanis v. Canada91, which the appellant relies upon in this appeal, and applied 

the correct legal principles to the facts of the case.

106. In particular, the applications judge correctly stated that the purpose of section 9 

is to prevent double recovery for the same claim where the government is liable 

for misconduct but has already made a payment in respect thereof.  Section 9 is 

not engaged if the factual basis underlying the civil claim is not the same as that 

for which compensation has already been paid.

107. The applications judge went on to find that it is not plain and obvious that there is 

potential for double recovery in this case because the factual basis of the 

plaintiffs’ claims in this action is not the same as the factual basis for which 

compensation has already been received under the NVC. Accordingly, he 

reasonably concluded that it is not plain and obvious that section 9 of the CLPA

bars the plaintiffs’ claims. 

108. In particular, the applications judge held that:

[165]   The reasoning in Dumont is apposite in this case with respect to 
the constitutional claim. It is not plain and obvious that the factual basis 
upon which compensation is or has been received pursuant to the NVC is 
the same as the factual basis upon which compensation is claimed in this 
action. The plaintiffs’ claims are in respect of alleged breaches of their 
Charter rights, s. 1 of the Bill of Rights, the Crown’s fiduciary obligations 
and the Honour of the Crown. These claims do not relate to the original 
injuries they suffered in the course of service for which compensation was 
paid under the NVC. 

[166]   The plaintiffs also seek general, special and aggravated damages. 
Those claims similarly relate to the failure of the government to fulfill 

                                           

91 Sarvanis v. Canada, 2002 SCC 28, [2002] 1 S.C.R. 921. 
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promises. In my view it is not plain and obvious the claim for damages 
should be struck.92

109. The applications judge reasonably concluded that the plaintiffs’ claims are 

grounded in the promises the Canadian government made to the men and 

women injured while in service to their country.  These claims do not relate to the 

original injuries for which compensation has been paid under the NVC such that 

there would be no prospect of double recovery for the plaintiffs.   

110. The appellant’s reliance on Sherbanowski v. Canada93 is misplaced.  That case 

is distinguishable on its facts.  

111. In Sherbanowski, the Court found that a complete identity existed between the 

losses asserted by Mr. Sherbanowski in the civil action and the losses for which 

awards of disability benefits had been granted to him.  The court expressly found 

that “[h]is Statement of Claim, in essence reproduces the events Mr. 

Sherbanowski narrated in the 16-page document attached to his application for 

PTSD benefits.” 94

112. Moreover, while the appellant is correct that Mr. Sherbanowski’s Charter claims 

were struck on the basis of section 9 of the CLPA, the court did so with a view 

that the Charter claims had not been seriously advanced by the plaintiff.95

113. Based on the foregoing, the respondents submit that the Sherbanowski decision 

has no application to the case at bar. 

114. The respondents submit that section 9 of the CLPA does not bar the plaintiffs’ 

claims because the pension awards they received do not contemplate, nor were 

they intended, to cover the injuries arising from the enactment of the NVC, which 

the plaintiffs have pled was enacted in violation of their fiduciary and Charter

rights.  The CLPA does not exempt the NVC from Charter scrutiny.  

                                           

92 Reasons for Judgment at paras. 165 and 166 (A.R. p. 46).
93 Sherbanowski v. Canada, 2011 ONSC 177.
94 Sherbanowski, at para. 43.
95 Sherbanowski, at para. 42.
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115. Contrary to the assertion of the appellant, the plaintiffs’ claims do not flow directly 

from the injuries which they have sustained but rather from their unique 

relationship vis-à-vis the Canadian Government as members of the Canadian 

Forces and the promises that were made to them in that unique capacity.  This is 

acknowledged by the applications judge who held that the plaintiffs’ claims “relate 

to the failure of the government to fulfill promises”.96  For these reasons, he 

correctly concluded that it is not plain and obvious that the factual basis upon 

which compensation has been received pursuant to the NVC is the same as the 

factual basis upon which compensation is claimed in this action.  

PART 4

NATURE OF ORDER SOUGHT

116. The respondents seek an order that the appeal be dismissed with costs

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

DATED:  January 31, 2014.

Counsel for the Respondents

                                           

96 Reasons for Judgment at para. 166 (A.R. p. 123).
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APPENDIX I ENACTMENTS

The Constitution Act, 1982

The Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c 11

PART I

Canadian Charter of Rights and Freedoms

Whereas Canada is founded upon principles that recognize the supremacy of God and 
the rule of law: 

Guarantee of Rights and Freedoms

Legal Rights 

7.  Everyone has the right to life, liberty and security of the person and the right 
not to be deprived thereof except in accordance with the principles of fundamental 
justice.

Equality Rights

 15.  (1) Every individual is equal before and under the law and has the right to 
the equal protection and equal benefit of the law without discrimination and, in 
particular, without discrimination based on race, national or ethnic origin, colour, 
religion, sex, age or mental or physical disability. 

   (2) Subsection (1) does not preclude any law, program or activity that has as its 
object the amelioration of conditions of disadvantaged individuals or groups including 
those that are disadvantaged because of race, national or ethnic origin, colour, religion, 
sex, age or mental or physical disability. 

Enforcement

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have 
been infringed or denied may apply to a court of competent jurisdiction to obtain such 
remedy as the court considers appropriate and just in the circumstances
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Canadian Bill of Rights

S.C. 1960, c. 44

An Act for the Recognition and Protection of Human Rights and Fundamental Freedoms

PART I

BILL OF RIGHTS

Recognition and declaration of rights and freedoms

1. It is hereby recognized and declared that in Canada there have existed and shall 
continue to exist without discrimination by reason of race, national origin, colour, religion 
or sex, the following human rights and fundamental freedoms, namely,

(a) the right of the individual to life, liberty, security of the person and enjoyment 
of property, and the right not to be deprived thereof except by due process of 
law;

(b) the right of the individual to equality before the law and the protection of the 
law;

(c) freedom of religion;

(d) freedom of speech;

(e) freedom of assembly and association; and

(f) freedom of the press.

Construction of law

2. Every law of Canada shall, unless it is expressly declared by an Act of the Parliament 
of Canada that it shall operate notwithstanding the Canadian Bill of Rights, be so 
construed and applied as not to abrogate, abridge or infringe or to authorize the 
abrogation, abridgment or infringement of any of the rights or freedoms herein 
recognized and declared, and in particular, no law of Canada shall be construed or 
applied so as to

(a) authorize or effect the arbitrary detention, imprisonment or exile of any 
person;

(b) impose or authorize the imposition of cruel and unusual treatment or 
punishment;

(c) deprive a person who has been arrested or detained
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(i) of the right to be informed promptly of the reason for his arrest or 
detention,

(ii) of the right to retain and instruct counsel without delay, or

(iii) of the remedy by way of habeas corpus for the determination of the 
validity of his detention and for his release if the detention is not lawful;

(d) authorize a court, tribunal, commission, board or other authority to compel a 
person to give evidence if he is denied counsel, protection against self 
crimination or other constitutional safeguards;

(e) deprive a person of the right to a fair hearing in accordance with the principles 
of fundamental justice for the determination of his rights and obligations;

(f) deprive a person charged with a criminal offence of the right to be presumed 
innocent until proved guilty according to law in a fair and public hearing by an 
independent and impartial tribunal, or of the right to reasonable bail without just 
cause; or

(g) deprive a person of the right to the assistance of an interpreter in any 
proceedings in which he is involved or in which he is a party or a witness, before 
a court, commission, board or other tribunal, if he does not understand or speak 
the language in which such proceedings are conducted.
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Crown Liability and Proceedings Act

R.S.C., 1985, c. C-50

An Act respecting the liability of the Crown and proceedings by or against the Crown

Special Provisions respecting Liability

No proceedings lie where pension payable

9. No proceedings lie against the Crown or a servant of the Crown in respect of a 
claim if a pension or compensation has been paid or is payable out of the Consolidated 
Revenue Fund or out of any funds administered by an agency of the Crown in respect 
of the death, injury, damage or loss in respect of which the claim is made.

R.S., 1985, c. C-50, s. 9; 2001, c. 4, s. 39(F).
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