
UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF NEW MEXICO 
 
UNITED STATES OF AMERICA,     
 

Plaintiff, 
 

vs.       No. 13-CR-1877 WJ 
 
JAMIE ESTRADA, 
 

Defendant. 
 

MOTION OF JAMIE ESTRADA TO COMPEL PRODUCTION  
OF EMAILS THAT AGENT MICHAEL BOADY HAS TESTIFIED THAT GOVERNOR 

MARTINEZ AND HER STAFF SENT TO CONTACTS REGARDING USE OF THE 
DOMAINS SUSANA2010.COM AND SUSANAPAC.COM  

  
Jamie Estrada, pursuant to Federal Rule of Criminal Procedure 16(a)(1)(E)(i) and 

paragraph 2(c) of the Court’s standing discovery order (Doc. 7), respectfully requests that the 

Court enter an order compelling the government to produce all emails that Governor Susana 

Martinez, her staff, and her agents sent to their contacts informing them that they were no longer 

using the domain susana2010.com for email and other purposes and that they were using 

susanapac.com or some other domain and/or requesting that their contacts begin sending email to 

any domain other than susana2010.com.  In support of this motion, counsel for Estada state: 

1.  The case agent, FBI Special Agent Michael Boady, testified under oath that in May of 

2013 the government had the emails that Estrada has requested from the government in 

discovery and that are the subject of this motion.  (Exhibit A, grand jury transcript, 5/29/13, at 

12–13.)  When the government presented the original indictment to the grand jury on May 29, 

2013, government counsel asked Agent Boady, “[D]o you have an understanding of what their 

assumption was concerning the status of the domain at that point [shortly after the domain 

expired in July of 2011]?” (Id. at 12.)  Agent Boady’s response included the following 

testimony: 
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 [A]s soon as [Martinez and her staff] realized they were unable to renew the 
domain, they – they provided us emails showing that they sent an email to all of 
their contacts, saying we are no longer using Susana2010, but now we are using 
another domain.  So, basically, stop sending e-mails to this account, and start 
sending it to this account, if you want to get a hold of me. 
 
 They made those efforts to make it known to people who would be 
communicating with them, and they also created a new domain . . . and started 
using that. 

 

(Ex. A at 12.)  Based in part on this testimony, the grand jury returned an indictment charging 

Estrada with twelve counts of intercepting wire communications and two counts of giving false 

statements during an unrecorded interview with Agent Boady.1  (Doc. 2.) 

2.  During the course of its investigation, the FBI obtained a number of emails from 

Governor Martinez’s political consultant and right-hand man, Jay McCleskey, who spearheaded 

the effort to persuade the government to prosecute Estrada.2  The government has produced to 

Estrada’s counsel several of the emails that McCleskey provided to the FBI.  In reviewing the 

emails McCleskey produced, Estrada’s counsel have not located the emails that are the subject of 

this motion and that Agent Boady testified the government had in its possession in May of 2013. 

3.  On June 14, 2013, before counsel for Estrada received the transcript of Agent Boady’s 

grand jury testimony, counsel sent a letter to government counsel requesting, among other 

things: 

                                                
1 On October 8, 2013, Estrada moved to dismiss the wire interception counts.  (Doc. 20.)  The 
government then presented the case to the grand jury a second time and obtained a superseding 
indictment charging Estrada with intercepting electronic communications.  (Doc. 23).  When it 
presented the superseding indictment, the government also chose not to include one of the 
original false statement charges (count 14 of the original indictment).  This decision was 
presumably based on the fact that Agent Boady gave false testimony to the grand jury at the time 
of the original indictment when he stated that Estrada created a new GoDaddy account while 
allegedly renewing the registration for susana2010.com. 
2 The discovery includes FBI reports of over 20 interactions with McCleskey during the course 
of the investigation, even though he is not named as an alleged victim or even mentioned 
anywhere in the indictment.  By contrast, there were apparently only a few contacts with 
Martinez, who the government has identified as an alleged victim in most of the interception 
counts. 

Case 1:13-cr-01877-WJ   Document 37   Filed 03/07/14   Page 2 of 6



 3 

all correspondence sent to and by [Office of the Governor of the State of New 
Mexico] staff, those affiliated with Martinez’ gubernatorial campaign, and 
Martinez’ political staff and consultants regarding efforts to alert all potential 
contacts of the shift from the use of email addresses associated with 
susana2010.com to the use of email addresses associated with susanapac.com 
 

(Doc. 36-1, Exhibit A, at 1, 4.)  On September 30, 2013, still without the benefit of Agent 

Boady’s grand jury testimony, Estrada’s counsel sent government counsel a letter that included 

the same request.  (Doc. 36-1, Exhibit B, at 1, 5.)  

 4.  The government later produced Agent Boady’s grand jury testimony and additional 

discovery.  However, despite requests from Estrada’s counsel, the government did not provide 

the emails about which Agent Boady testified. 

5.  In an effort to fully comply with the Court’s standing discovery order (Doc. 7, ¶ 8), 

before filing this motion Estrada’s counsel specifically requested the emails that are the subject 

of this motion a third time from government counsel.  (Exhibit B, emails between Zach Ives and 

AUSAs Fred Federici and Jeremy Pena, 2/25/14 and 2/28/14.)  Estrada’s counsel pointed out that 

Agent Boady had testified that the government had such emails in its possession on May 29, 

2013.  (Id.)  Government counsel’s response to the request for the emails was only that “we have 

complied and continue to comply with our disclosure obligations.”  (Id.)   

6.  The Court’s discovery order requires counsel for Estrada to “[i]dentif[y] the Assistant 

U.S. Attorney . . . to whom a specific request for disclosure was made, the date such disclosure 

was denied and the proffered reason for denial.”  (Doc. 7, ¶ 8(b).)  Accordingly, in the hope of 

obviating the need for a motion to compel, Estrada’s counsel asked AUSA Jeremy Peña and 

AUSA Fred Federici to confirm that the government does not have the requested emails and 

gave government counsel the opportunity to elaborate on their position.   (Ex. B.)  The 

government’s counsel have not responded.3   

                                                
3 Estrada’s counsel believe the government did not have any such email on May 29, 2013, that 
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 7.  The emails Estrada’s counsel seek are discoverable under Federal Rule of Criminal 

Procedure 16(a)(1)(E)(i) and paragraph 2(c) of the Court’s standing discovery order because the 

emails are material to the preparation of the defense.  At the time the government presented its 

case to the grand jury to obtain an indictment, the government concluded that it was important 

for Agent Boady to inform the grand jury that Martinez and her sent emails to contacts on our 

around July, 19, 2011 asking them to stop sending emails to susana2010.com addresses and start 

sending emails to susanapac.com addresses.   In light of the government’s choice to present 

Agent Boady’s testimony about these emails to the grand jury, the emails on which that 

testimony is based must be material to the preparation of the defense.  To establish that evidence 

is “material” for purposes of Rule 16(a)(1)(E)(i), Estrada must show only that there is “‘some 

indication that the pretrial disclosure of the disputed evidence would . . . enabl[e] [him] to 

significantly to alter the quantum of proof in his favor.’” United States v. Scott, No. 92-6272, 

1993 U.S. App. LEXIS 26629, at * 78 (10th Cir. Oct. 8, 1993) (quoting United States v. Ross, 

511 F.2d 757, 763 (5th Cir. 1975)). “This materiality requirement is not a heavy burden[.]”   

United States v. Lujan, 530 F. Supp. 2d 1224, 1234 (D.N.M. 2008).  “‘[E]vidence is material as 

long as there is a strong indication that it will play an important role in uncovering admissible 

evidence, aiding witness preparation, corroborating testimony, or assisting impeachment or 

rebuttal.’”  United States v. Caro, 597 F.3d 608, 621 (4th Cir. 2010) (quoting United States v. 

Lloyd, 992 F.2d 348, 351 (D.C. Cir. 1993)); see also Lujan, 530 F. Supp. 2d at 1234 (citing 

Lloyd).  The requested emails easily satisfy this test.  They will aid Estrada’s counsel in 

                                                                                                                                                       
Agent Boady testified falsely before the grand jury on that day, and that the government did not 
have any such emails when counsel requested them on February 28, 2014.  If this is correct, the 
government could have obviated the need for this motion to compel by simply informing counsel 
for Estrada that it does not have the requested emails.  If this is not correct, the government 
might have obviated the need for this motion by demonstrating that it has already produced the 
emails.  Because Estrada’s counsel do not know whether the government has the requested 
emails and do not believe they have been produced, counsel have no choice but to move to 
compel. 
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preparing to examine key trial witnesses, including Agent Boady, Governor Martinez, and 

alleged victims who may have received the emails.  If the government does not have the emails 

or if Agent Boady testified inaccurately about them, Estrada’s counsel will use the requested 

discovery to impeach Agent Boady.  This impeachment could be pivotal.  Agent Boady is the 

case agent and a critical prosecution witness.  Estrada’s counsel anticipate that the government 

will rely on Agent Boady’s testimony for many purposes, including to try to prove its allegations 

that Estrada made false statements during an FBI interview.  Agent Boady did not record 

Estrada’s alleged statements, so it appears the government will be left to rely on Agent Boady’s 

testimony.  Because his credibility is a key issue, the emails about which he testified are 

extremely important to the defense. 

 For these reasons, the Court should enter an order requiring the government to produce 

all emails that Governor Susana Martinez, her staff, and her agents sent to their contacts 

informing them that they were no longer using the domain susana2010.com for email and other 

purposes and that they were using another domain and/or requesting that their contacts begin 

sending email to a domain other than susana2010.com.   

Respectfully submitted, 
 

/s/ Zachary A. Ives    
Zachary A. Ives 
zach@ginlawfirm.com 
Molly Schmidt Nowara 
molly@ginlawfirm.com 
GARCIA IVES NOWARA 
201 Third Street NW, Suite 480 
Albuquerque, NM 87102 
phone 505.899.1030 
fax 505.890.1051 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on March 7, 2014, I filed the foregoing document electronically 

through the CM/ECF system, which caused all counsel of record to be served by electronic 

means, as more fully reflected in the Notice of Electronic Filing. 

 
s/ Zachary A. Ives    
Zachary A. Ives 
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