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MEMORANDUM FROM THE SOLICITOR

TO: REGIONAL SOLICITORS

SUBJECT: Black Lung Benefits Act program initiatives

Last fall, the Center for Public Integrity, in conjunction with ABC News, published a series of
articles on problems claimants face when seeking compensation under the Black Lung Benefits
Act. The articles prompted the Department to review the program and, as a result, the
Department is adopting two new initiatives that affect litigation of black lung cases before the
Office of Administrative Law Judges. This memorandum outlines those initiatives and your
responsibilities for implementing them.

Pilot program: Development of supplemental medical evidence in BLBA claims

Background

Section 413(b) of the BLBA, 30 U.S.C. § 923(b), requires the Department to give each miner the
opportunity to substantiate his or her claim for benefits with a complete pulmonary evaluation.
OWCP's district directors administer this requirement by scheduling a medical examination with
a physician the miner choses from an OWCP-maintained list. Based on the 413(b) exam results,
the district director renders an initial entitlement determination. The private parties may then
submit their own medical evidence, which the district director considers along with the 413(b)
exam results before entering a proposed decision and order. If the district director denies the
claim, the miner may request an ALJ hearing. On the other hand, if the district director awards
benefits and the liable coal mine operator requests a hearing, the miner receives interim benefit
payments from the Black Lung Disability Trust Fund until the ALJ resolves the case. Thus, it is
important that the district director's decision be accurate and defensible in later proceedings; the
coal mine operator is obligated to reimburse the Trust Fund for interim benefits paid only if the
ALJ upholds the award.

Before the ALJ, the parties have the right to develop additional medical evidence, subject to
limits specified by regulation. The 413(b) physician's report and objective testing is admitted as
the government's evidence. But because the 413(b) evaluation is conducted soon after a claim is
filed, it may lack the comprehensiveness of a later medical report that reviews, considers, and
explains the entire medical record; this often detracts from the 413(b) report's persuasive value.
While the 413(b) opinion is the only medical evidence the Department may submit if benefits are
payable by a coal mine-operator, the regulations also consider a later review of the available
admissible evidence by the same examining physician a single medical report.
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Review and development of additional 413 (b) evidence in a limited number of claims

Effective today, we are launching a pilot program aimed at strengthening the 413(b) medical
opinion underlying certain district directors' awards. We are targeting only those black lung
claims forwarded for hearing that meet the following criteria:

(1) the miner is not represented by counsel before the ALl;

(2) the miner has at least fifteen years of coal mine employment, which potentially
gives him or her access to the Section 411 (c)( 4) presumption of entitlement (see
30 D.S.C. § 921(c)(4)); and

(3) the district director awarded benefits.

In these cases, it may be necessary to obtain a supplementary opinion from the miner's 413(b)
physician and have it admitted into evidence in order to respond to contrary medical evidence
developed by the liable coal-mine operator. The supplementary opinion should be based on a
review of the evidence submitted by the private parties and should address any disparities
between the 413(b) physician's original opinion and the later-developed medical opinions and
objective tests. You should ensure that the 413(b) physician provides his or her opinion on the
dispositive questions presented in the particular case accompanied by a supporting explanation.
This could be accomplished by providing the 413(b) physician with specific questions developed
after your review of the case record, then reviewing the physician's responses, and following-up
with the physician if any response is unclear, unexplained, or not supported by the record
evidence.

I recognize that this pilot imposes an additional workload on already hardworking staff. But I
believe it is justified in order to protect the Black Lung Disability Trust Fund's assets and meet
the needs of a deserving group of miner-claimants. The Division of Black Lung and Longshore
Legal Services is available to assist you with implementation.

ower action

OWCP will also be taking additional action in all claims meeting the second pilot criterion (i. e.,
the miner had at least fifteen years of employment). If the district director initially determines
that the 413(b) exam supports an award of benefits, and the coal-mine operator submits contrary
medical evidence in response to that initial determination, the district director will ask the 413(b)
physician to review the operator's additional evidence and any evidence the claimant may submit
and provide a supplemental report. The district director will evaluate all of this evidence before
entering a proposed decision and order. This will bolster the district director's final decision and
potentially prevent awards that cannot be defended in later litigation before the ALl

In addition, OWCP will attempt to aid claimants seeking representation by providing contact
information for local bar associations and legal clinics. To the extent this initiative is successful,
fewer claims will meet the pilot criteria at the ALl level.
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Recurring scientific issues raised in litigation

From time to time, the private parties raise scientific or medical issues in the course of litigating
a BLBA claim that should be resolved globally rather than in each individual claim. For
instance, prior to revising the regulatory definition of pneumoconiosis at 20 C.F.R. § 718.20 1 in
2000, parties had to litigate whether coal-mine-dust exposure could ever cause chronic
obstructive pulmonary disease. The Department resolved the question by reviewing the
scientific literature, consulting with NIOSH, and promulgating a rule stating that coal-mine-dust
exposure could cause obstructive pulmonary disease. As a result, although the parties still have
to litigate whether a particular miner's lung disease is occupationally related, claimants no longer
have to produce scientific evidence on the underlying question.

To resolve additional questions by regulation and thereby speed litigation, OWCP plans to be
more proactive and ask NIOSH to research scientific questions as they arise. You are in the
unique position of seeing scientific and medical issues when they are first raised in black lung
litigation. When you see such an issue, especially one that is of a recurring nature, please bring
it to the attention of the Division of Black Lung and Longshore Legal Services so that they may
start a consultative process with owep and NIOSH to determine whether rulemaking is in
order.

Please advise your staffs of these changes.

cc: Deborah Greenfield
Katherine Bissell
Susan Harthill
Rae Ellen James
Gary Steinberg
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