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By Tax Justice Advisor, Anders Reimers Larsen.
On July 16 2014, a Ugandan Tax Appeals Tribunal ruled in favour of Uganda Revenue Authority (URA) against Tullow Oil who had appealed a ruling demanding Tullow to pay 407 million US dollars in capital gains tax to URA. The case was a reminder on how much companies will do to lower their taxes. The verdict a lesson showing politicians that they should read the Public Finance Bill carefully before they allow the tax exemption circus to continue.
Action Aid Country Director, Arthur Larok said after the ruling:
“URA’s win over Tullow is evidence that big foreign companies’ reign over self-benefitting accounting practices that can be countered and combatted by tax authorities in developing countries. We need our taxes for our own development, and all must comply with the rules we set.”
The ruling from the Tax Appeals Tribunal (TAT) nullifies a tax exemption granted by the Minister for Energy and Mineral Development. Therefore, Tullow must now pay 407 million US dollars in capital gains tax from their part sale of Exploration Area 2 to CNOOC and Total.
Minister not supported by law in actions
It is a strong ruling as the reference is made to the Constitution of Uganda, Article 152 that mentions that taxes can only be imposed by an Act of Parliament. The tribunal argues that this means that also tax dispositions, or exemptions, can only be given by an Act of Parliament. In the event that such powers were given to a person such as a Minister, that person should declare such granting of tax exemptions to Parliament. In the case at hand, this did not take place. The verdict can be boiled down to, that the Minister had given an unlawful tax exemption to Tullow.
Jane Nalunga, Country Director of SEATINI-Uganda that works for tax justice in partnership with ActionAid said:
“The ruling reads that the Minister of Energy and Mineral Development did not have legal authority to grant the exemption. Hopefully this can be the first step towards finally getting rid of these discretionary exemptions being dished out to foreign investors for whatever reason,” she concluded.
In its verdict, TAT however did agree with Tullow, that the exemption from paying the capital gains tax was part of the agreement they had signed with the Government. Only, this agreement does not overwrite statutes of Ugandan law.
lesson learnt
The lesson learnt is that a tax exemption dished out by a Minister to individual investors has been undermined. Unless supported by clear Acts of Parliament, the legal precedence from this case tells us that such exemptions cannot be awarded.
1st warning
The first warning however, goes to the Government and the Parliamentarians who are debating the Public Finance Bill (PFB) these days. If they are not careful, they might be voting through a PFB that is open for interpretation of who can be given the legal authority to grant tax exemptions. The current version being debated only speaks of reports to be given after exemptions have been given, without seeking prior Parliamentary approval. It is still unclear who and by whose order, someone can negotiate for exemptions.
Parliament should take this ruling seriously and be warned that companies will do much to avoid paying taxes in Uganda, and rephrase the PFB on this matter. There is no need to give companies all the legal options in the world to contest.
Tax exemptions has been a civil society contention for years
So what about tax exemptions that are already in place? The 25 year tax holiday to Bidco; the whole range of 10 year tax holidays given to other industrial companies in Uganda; and other details of the secret Production Sharing Agreements – do they contain other exemptions that will prove unlawful before the Tax Tribunal?
Civil society has questioned these discretionary tax exemptions for years, and they have cost Uganda a lot of money. Nobody knows for sure exactly how many deals have been made, but the African Development Bank has assessed that just for the FY 2009/2010, Uganda lost 690 billion shillings due to tax incentives and exemptions.
The Government should avoid all tax incentives and exemptions that are not there to support growth in strategic sectors. Many of them are deals made in the dark alleys between companies and individual government officials.
2nd warning
The second warning that we get from this, is that Tullow now threatens to take this matter to international arbitration. Here the ruling might be more in their favour. In the halls of international arbitration, there tend to be a favouring of corporate interests. Here, they are not so keen on imploring the Ugandan Constitution, but will look at the agreement that was signed between the Government and Tullow. Maybe that is why Tullow never cared to argue much in relation to whether the agreement was legal under Ugandan law.
Therefore, if Tullow takes it to international arbitration, the Ugandan Government is warned (once again) that multinational investors will do whatever it takes to lower their taxes. To reduce cost is the premise for their business. It is not too late for any Government to admit that they should have their country’s interest at heart and mind, and stop giving away unnecessary and harmful tax exemptions.
 
Joint agenda for Government and civil society
Action Aid Uganda’s Tax Power campaign wants to see equitable growth and development in Uganda through increased tax revenues to fund quality public services. We call for the following actions:
· Increased transparency, fairness and regulation of tax incentives and exemptions, as well as bilateral tax treaties.
· Reduced tax avoidance and dodging by both domestic and multinational corporations operating in Uganda.
 
This ruling comes at a good time for both civil society and Government to move together to improve on the tax revenue generation for the nation. Recently, the Government of Uganda also sided with civil society (ActionAid and SEATINI-Uganda) on putting a stop to negotiating double-taxation tax treaties, which are mechanisms that often facilitate tax avoidance by multinational companies.
Let’s keep walking together to improve! Parliamentarians – read closely the Public Finance Bill on exemptions before you vote! Don’t let this exemptions circus continue!
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