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In Summary By Nuhu Mkumbukwa

In the model PSAs, I note that there exists a

provision on confidentiality, but it does not state Aheated debate is raging in Tanzania

that the PSAs are confidential. Rather it is the regarding whether or not the Production
Sharing Agreements (PSAs) that the country

signs with international oil companies should
be made public. At the height of the debate,
some top executives like TPDC board of
directors’ chairman and managing director were ‘arrested’ by the police. The Parliamentary
Accounts Committee (PAC) had wanted to scrutinise these PSAs, and the TPDC was dilly dallying
in making them available. Later on, the minister for Energy and Minerals was quoted as positing
that the PSAs were confidential.

technical data and information derived from the

implementation of the PSAs that is confidential.

I will discuss here, in no particular order, what confidentiality means, scope, legality,
enforcement and effect of the same in managing natural resources. This discussion will be aligned
with the PSA models published by the government vide TPDC website. A confidentiality clause is
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a provision found in the PSA or any agreement for that matter providing to the effect that the
terms of the agreement or findings should not be disclosed by the parties. The clause can be
incorporated in the PSA, or may be included in a separate confidentiality agreement signed
between the host government and the investor. The confidentiality clause may go further and
deem the very existence of the confidentiality agreement or clause itself as confidential.

Confidentiality agreements are meant to protect the parties’ valuable information and trade
secrets. Human rights activists and others are opposed to these agreements on the basis that the
same encourage mismanagement of natural resources, opaque practices, and unfair distribution
of revenues between the investor and host state. The secrecy also increases perceptions of
unfairness or misappropriation of proceeds in the eyes of the public. This may be detrimental to
the smooth development of the sector and may trigger resource nationalism. These perceptions
may or may not be justified.

In the model PSAs, I note that there exists a provision on confidentiality, but it does not state that
the PSAs are confidential. Rather it is the technical data and information derived from the
implementation of the PSAs that is confidential. All model PSAs list the confidential information
as including the geological and geophysical reports, logs and well surveys, information and
interpretations of such data and information obtained by the contractor in the course of carrying
out petroleum operations. The PSAs further provide that all such data, information and
interpretations, as well as cores and cuttings taken from drilling wells shall be the property of
government and the same may not be published, reproduced or otherwise dealt with by the
contractor without the prior written consent of government or TPDC, whose consent shall not be
unreasonably withheld.

The government is also bound not to disclose this technical information, but the minister for
Energy and Minerals may provide just a summary of it -- summaries of data, information and
reports from geophysical surveys and exploration wells, including lithological groups,
classification boundaries and hydrocarbon zones -- for public consumption on terms stated
therein. It is interesting to note that if the model PSAs are anything to go by, then it is the
government (for good reasons) which prohibits investors from disclosing the interpretation to the
public. This is because all PSAs models have a provision which says: Any public disclosure
regarding the interpretation of information acquired in petroleum operations shall not be made
without the government’s consent.

However, one game changing position to note is that the protected technical information is not in
the PSAs, but is obtained from their implementation. So the stance by the minister that the PSAs
are confidential is not correct, unless the government admits that what they signed with the
investors were radically different from the model PSAs published on TPDC website. As I noted
earlier, the model PSAs may be changed in the course of real negotiations or even by way of
addenda or amendments. For example, there is now in circulation online “an addendum between
Tanzania and Statoil”, and it is said to have amended the original PSA between the two parties,
and has enhanced the investor’s take, that is, profit from the investment in far greater than the
original signed PSA or model PSAs. This and like undisclosed incidences calls for a greater need
of scrapping confidentiality clauses. I think the public needs to know how its resources are
exploited and managed, and how beneficial provisions are structured and translate in real life.
The people cannot know this if the very PSAs are kept secret. As the old saying goes, the devil is in
the details. We must get rid of non disclosure agreements which restrict the government in
disclosing the crucial terms of the PSA.

There is a growing trend and best practice in the world to make PSAs open documents. This
openness has been triggered by many reasons: a) the common sense realization that the people
are the sovereign, and natural resources belong to the people, with the state only acting as a
trustee of the resources, hence the people have the right to know the manner and terms of
exploitation of their resources. b) openness is also mandated by the constitution and statute laws
in the relevant jurisdictions, our statutes are silent on this issue, ¢) the growing trend by modern

http://www.thecitizen.co.tz/oped/Confidentiality-clauses-in-Tanzania-s-oil--gas-agreements/-/1840568/2540186/-/3n6j35z/-/index.html

5/8/16, 3:30 PM

for-the-

21st-

century-/-
/1840568/3188490/-
/5qk0poz/-
/index.html)

OPINION/EDITORIAL MISSING THE

E POINT : We need robust institutions
¥ to cement strongmen’s work
(/oped/We- (/oped/We-need-robust-institutions-to-
need- cement-strongmen-s-work/-
robust- /1840568/3188702/-/dmuwq9/-
institutions- /index.html)
to-
cement-
strongmen-
s-work/-
/1840568/3188702/-
/dmuwq9/-
/index.html)

(-7

ADVERTISEMENT

by @TheCitizenTZ

@TheCitizenTZ
Ry

fb.me/1dqYZRVe6f

Embed View on Twitter

oy o,

65046/2818926/-/sloadgz/-index.html)

PHOTO GALLERY

Kinya August (/-/1765046/2818926/-
/sloa9gz/-/index.html)

ADVERTISEMENT

Page 2 of 5


http://www.thecitizen.co.tz/oped/Do-we-have-a-relevant-industrial-strategy-for-the-21st-century-/-/1840568/3188490/-/5qk0poz/-/index.html
http://www.thecitizen.co.tz/oped/We-need-robust-institutions-to-cement-strongmen-s-work/-/1840568/3188702/-/dmuwq9/-/index.html
https://twitter.com/settings/widgets/new/user?user_id=407660414
https://twitter.com/TheCitizenTZ
https://twitter.com/TheCitizenTZ
https://t.co/np490T2Piy
https://twitter.com/TheCitizenTZ
https://t.co/np490T2Piy
http://www.thecitizen.co.tz/oped/We-need-robust-institutions-to-cement-strongmen-s-work/-/1840568/3188702/-/dmuwq9/-/index.html
http://www.thecitizen.co.tz/-/1765046/2818926/-/sloa9gz/-/index.html
http://www.thecitizen.co.tz/-/1765046/2818926/-/sloa9gz/-/index.html

Confidentiality clauses in Tanzania’s oil, gas agreements - Opinion/Editorial | The Citizen

governments in ascribing to the laudable Open Government Initiative — Tanzania is still paying
lip service to this new practice — see http://www.opengov.go.tz/ and
http://www.tanzaniatoday.co.tz/news/president-kikwete-attends-civil-society-town-hall-
meeting-on-open-government-partnership, and compare this with the stand it has taken
regarding disclosure of PSAs. d) States consider themselves as sovereigns incapable of being
stifled by unreasonably wide and inflexible confidentiality clauses. In Ghana, PSAs are open
documents, and are published in the website. In East Timor, Peru, and Ecuador they are also

open. Other countries, like Tanzania, are incrementally progressing towards openness by joining

the EITI. A good step forward, but more openness is required.

Nuhu Mkumbwa is an advocate and partner at NexLaw Advocates.
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