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BRIGHTON v. RESERVE UNIVERSITY 

 

Jennifer Brighton, a resident of the state of Reserve, applied for admission at 
Reserve University, a public university located in the state of Reserve. The University 
denied Ms. Brighton admission, and she filed a lawsuit in federal district court. Ms. 

Brighton alleged that the University denied her admission on the basis of her gender, in 
violation of the Fourteenth Amendment to the United States Constitution. 

 

The district court ruled in favor of the University, and Ms. Brighton then appealed 
that decision to the United States Court of Appeals for the Fourteenth Circuit. That court, 

in a 2-1 decision, also ruled in favor of the University. Ms. Brighton then petitioned the 
Supreme Court of the United States for review of the Fourteenth Circuit’s decision. The 

Supreme Court agreed to hear Ms. Brighton’s appeal. The Court instructed the attorneys 
for both sides to be prepared to address the following questions: 

 

I. Whether Reserve University has a sufficiently important interest to 
support use of a gender-conscious admissions policy subject to Fourteenth 

Amendment intermediate scrutiny. 
 
II. If so, whether Reserve University’s gender-conscious admissions 

policy is sufficiently tailored to the interest to meet Fourteenth 
Amendment standards. 
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STIPULATED FACTS 

 

A. History of RU 
Reserve University is a state institution of higher education located in the state of 

Reserve. RU was founded in 1968 for the express purpose of creating a premiere public 
university committed to math, science, and engineering. The mission statement of the 

university declared the goal of providing “a superior education in math, physical sciences 
and engineering to benefit the students and people of Reserve” and required that the 

institution create and maintain the highest standards for admission of any of the publicly 
funded universities in the state. Consistent with this purpose, the state of Reserve has for 
the past thirty-eight years invested hundreds of millions of dollars creating world class 

laboratories and facilities, and attracting top faculty, in these major departments. While RU 
offers classes in other majors, the focus of its resources has been and continues to be 

consistent with its mission. 

 

RU is the most selective of the Reserve public universities. With 10,000 
undergraduate students, and 8,000 graduate students, RU is the smallest of the campuses. 

RU graduates are highly sought after by both employers and graduate schools. 
 

For the last five years, RU has ranked in the top 10 public universities as evaluated 

by the American News & World Report (“American News”). The American News rankings 
are the driving force in college admissions. If a school makes it into the top ten, the number 

of applications increases, the quality of the applications increases, and the percentage of 
students who accept an offer of admission increases.   The    American News rankings affect 

many aspects of a school’s reputation and functioning. Alumni donations increase when a 
school makes it into the top 10. 

 

The American News rankings are based upon a number of variables, including such 

matters as class size, the number of members of the faculty with Ph.D.s, the number of 
alumni who support the school financially, etc. Many of these factors are matters over which 
a Dean of Admissions has no control. The key variables considered in the rankings over 

which a Dean of Admissions does have control are the number of applicants, the quality of 
the applicants and the “yield.” “Yield” is defined as the percentage of accepted students who 

matriculate—that is, the accepted students who, in turn, accept the college’s offer of 
admission. 

 
Higher education journals have reported that competitive schools with more than 

60% female population experience a drop-off in applications and a larger drop off in yield. 

As the number of applicants declines, the school becomes less popular and less prestigious 
and stops attracting as many top students. The Dean’s personal investigation has led her 
to conclude that women do not want to attend because of the challenges of finding a 

rewarding social life when there are fewer men, and that both men and women perceive 
schools with a higher percentage of females as less prestigious than those with a higher 

percentage of men. 

 

B. The Admissions Process 

The University’s Office of Admissions oversees the college admission process. The 

Office of Admissions makes admissions decisions based on written guidelines established 
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for each academic year. It considers a number of factors in making admissions decisions, 

including high school grades, standardized test scores, alumni relationships, and extra- 
curricular activities. The Admissions Office also considers gender. 

 
Since its inception, the Admissions Office has employed a “point” based system for 

evaluating undergraduate admissions applications. Under this system, an applicant must 

meet a threshold Admissions Points Score (“APS”) in order further to be considered for 
admission. 

 

The APS is based on two components: (1) an applicant’s grade point average (“GPA”), 
as measured on a 4.0 scale; and (2) an applicant’s SAT score, as measured out of a total 
of 1600 points.1 The maximum available APS is 3600. An applicant’s APS is calculated by 

multiplying the applicant’s GPA by 500, then adding the applicant’s SAT score. Thus, for 
instance, an applicant whose GPA is 3.7 and who scored 1200 on the SAT would score an 

APS of 3050. See Table 1. 

 
1600 1550 1500 1450 1400 1350 1300 1250 1200 1150 1100 1050 1000 

4.0 3600 3550 3500 3450 3400 3350 3300 3250 3200 3150 3100 3050 3000 

3.9 3550 3500 3450 3400 3350 3300 3250 3200 3150 3100 3050 3000 2950 
3.8 3500 3450 3400 3350 3300 3250 3200 3150 3100 3050 3000 2950 2900 
3.7 3450 3400 3350 3300 3250 3200 3150 3100 3050 3000 2950 2900 2850 

3.6 3400 3350 3300 3250 3200 3150 3100 3050 3000 2950 2900 2850 2800 
3.5 3350 3300 3250 3200 3150 3100 3050 3000 2950 2900 2850 2800 2750 

3.4 3300 3250 3200 3150 3100 3050 3000 2950 2900 2850 2800 2750 2700 
3.3 3250 3200 3150 3100 3050 3000 2950 2900 2850 2800 2750 2700 2650 
3.2 3200 3150 3100 3050 3000 2950 2900 2850 2800 2750 2700 2650 2600 

3.1 3150 3100 3050 3000 2950 2900 2850 2800 2750 2700 2650 2600 2550 
3.0 3100 3050 3000 2950 2900 2850 2800 2750 2700 2650 2600 2550 2500 

2.9 3050 3000 2950 2900 2850 2800 2750 2700 2650 2600 2550 2500 2450 
2.8 3000 2950 2900 2850 2800 2750 2700 2650 2600 2550 2500 2450 2400 
2.7 2950 2900 2850 2800 2750 2700 2650 2600 2550 2500 2450 2400 2350 

2.6 2900 2850 2800 2750 2700 2650 2600 2550 2500 2450 2400 2350 2300 
2.5 2850 2800 2750 2700 2650 2600 2550 2500 2450 2400 2350 2300 2250 
2.4 2800 2750 2700 2650 2600 2550 2500 2450 2400 2350 2300 2250 2200 

 
Table 1. 

 

An applicant with an APS of 3300 or higher is automatically granted admission to the 
University. An applicant with an APS below 2800 is automatically rejected. 

 

An applicant with an APS score below 3300 but above 2800 is set aside for further 
evaluation. All applications within this group are reviewed by an admissions officer for 

consideration by the Admissions Committee. The APS scores for this group are divided into 
two bands: high (above 3000) and low (2800 to 2999). A 10 point scale is used to evaluate 
each of the following “soft” factors: essay quality and SAT writing score, extracurricular 

participation, community involvement, and strength of recommendations. 

 

1 RU does not consider the new “writing” component of the SAT in calculating the APS. 

An applicant’s score on the writing component is a “soft” factor that is considered. 
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There is an additional category that serves as a catch-all for other demonstrated strengths 

or potential contributions. For example, those who have musical talent or have undertaken 
impressive summer research or work responsibility could receive recognition – up to 10 

points – in this additional category; alumni connections points are also added here. The 
total points available for these “soft” factors is 50. 

 

Each admissions officer then ranks applicants separately by sex: female applicants 

are ranked against other females and male applicants are ranked against other males. The 
Admissions Committee debates and considers the ranked applicants in each sex segregated 

pool, seeking to admit numbers from each pool that will accomplish the goal of 53-54% 
female matriculants. 

 

To accomplish this, the Admissions Committee determines the number, and gender, 
of those who have automatically been offered admission based on their APS (3300 or 

higher). The committee then multiplies these numbers by a yield factor to determine the 
number of admitted students who are likely to matriculate. Based on this figure, the 
Admissions Committee calculates the resulting gender balance of the automatically 

admitted applicants. Thus, for example, of 800 applicants with an APS of 3300 or higher, 
the University might expect a yield of 550 entering students, and a 57% female population. 

 

RU sought to admit 2,500 entering students for the 2012-2013 school year. With the 

goal of 53% females, their target numbers were 1,325 female matriculants, and 1,175 male 
matriculants. After admitting applicants with APS scores above 3,300, the RU Admissions 

Committee calculated its probable yield by gender, and, drawing from the separately ranked 
lists, admitted additional students. On the male list, all applicants in the high band were 

admitted; the top 10 ranked male students in the low band were also offered admission. 
On the female list, only applicants in the high band were offered admission, and only if they 
received a score of 32 or higher on “soft” factor scores. Therefore, there were male 

applicants who received lower APS and “soft” factor scores than female applicants who were 
offered admission. 

 
C. Brighton’s Application 

 

In 2014, plaintiff Brighton applied for admission to RU for the 2015-16 school year. 
Brighton’s APS was 3100, which placed her in the “high” band of applicants. Her “soft” factor 

score was 31. Consequently, Brighton’s application for admission to RU was rejected. Male 
applicants with similar scores, however, were admitted. 
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UNITED STATES COURT OF APPEALS 

FOR THE FOURTEENTH CIRCUIT 
 

 

 
 

Jennifer Brighton, Plaintiff - Appellant, 

 

-vs- 
 

Reserve University, Defendant- Respondent. 
 

 

 
 

Appeal from the United States District Court 
for the District of Reserve 

 

 

Before: Lattimore, Chief Judge; Austin, Circuit Judge; and Scarlett, Circuit Judge. 
Opinion by Chief Judge Lattimore. Dissenting Opinion by Judge Austin. 

 
 
 

OPINION 
 

 

 

Lattimore, Chief Judge: 

 

Plaintiff Jennifer Brighton brought this action against Defendant Reserve University 

(the “University” or “RU”), claiming that she was refused admission to RU on the basis of 
her sex in violation of the Fourteenth Amendment to the U.S. Constitution. Following a 

bench trial, the District Court upheld the University’s rejection of Brighton’s application for 
admission, finding that the University had asserted a sufficiently persuasive justification for 
its decision and that its admissions policy was appropriately tailored to fulfill that 

justification. Brighton filed a timely appeal to this Court, seeking reversal of the District 
Court’s legal conclusions. 

 
ANALYSIS 

 

Plaintiff Brighton challenges her rejection from RU under the equal protection clause 

of the Fourteenth Amendment to the U.S. Constitution. The Fourteenth Amendment to the 
United States Constitution provides, “No state shall . . . deny to any person within its 
jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV. 

 

To state an equal protection claim, Brighton must allege that the government 
intentionally discriminated against her by classifying her on the basis of an impermissible 
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characteristic for different treatment from similarly situated individuals. Cohen v. Brown 

University, 101 F.3d 155, 192 (1st Cir. 1996). Impermissible characteristics include race, 
gender, or national origin. Id. 

 

Gender classifications are subject to an “intermediate” standard of scrutiny. See, e.g., 

Craig v. Boren, 429 U.S. 190, 197 (1976). To withstand constitutional challenge under this 
standard, “classifications by gender must serve important governmental objectives and 
must be substantially related to achievement of those objectives.” Id. 

 

A. The Importance of RU’s Asserted Interests 

 

We begin by examining whether the University has asserted sufficiently “important 
governmental objectives” in support of its gender-conscious admissions policy. At the 

outset, we note that the heightened standard of review applicable to questions of gender 
classification  “does not make sex a  proscribed  classification.”  United States v.  Virginia, 

518 U.S. 515, 533 (1996). In fact, the Supreme Court has endorsed the following 

justifications for gender-based classifications in public education: “to compensate women 
‘for particular economic disabilities [they have] suffered,’ to ‘promot[e] equal employment 
opportunity,’ [and] ‘to advance full development of the talent and capacities of our Nation’s 

people.’” United States v. Virginia, 518 U.S. 515, 533 (1996). Additionally, gender-based 
classifications favoring one sex may be justified if they “intentionally and directly assist[] 

members of the sex that is disproportionately burdened.” Mississippi University for Women 
v. Hogan, 458 U.S. 718, 728 (1982) (citation omitted). As the Supreme Court has 
cautioned, however, “such classifications may not be used . . . to create or perpetuate the 

legal, social, and economic inferiority of women.” Virginia, 518 
U.S. at 534. In addition, any such classification must “be applied free of fixed notions 

concerning the roles and abilities of males and females.” Hogan, 458 U.S. at 724-25. 
 

At trial, RU presented two justifications for its use of gender in the college admissions 

process: 

 

(1) A carefully balanced ratio of male and female students is critical to 
retaining a high “ranking” among universities. A high ranking, in turn, is crucial 
for attracting and retaining high-quality faculty, students, and financial support 

from area businesses and individuals. 
 

(2) The state has an important interest in fulfilling its mission to produce 

exceptional students in the fields of engineering and science, and thus 
stimulating economic growth and remaining competitive in an increasingly 
global economy. 

 

The District Court concluded as a matter of law that the University’s asserted interest in 

maintaining a prestigious ranking – together with the benefits that flow from such prestige 

– is a sufficiently persuasive justification for its gender-conscious admissions policy. The 

District Court further found as a matter of law that an interest in producing outstanding 
engineering and science students—together with the benefits that flow from such students—
is also a justification adequate to pass constitutional muster.  Completing its 
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decision in favor of RU, the District Court found that the University’s admissions policy was 

substantially tailored to meet its asserted objectives. Brighton challenges each of the District 
Court’s findings and conclusions. 

 

1. RU’s interest in maintaining a high ranking 

 

RU’s first asserted interest is in maintaining a reputation as a highly prestigious 

educational institution. For the past five years, RU has consistently ranked in the top 10 
public universities as evaluated by the American News & World Report (“American News”). 
(Testimony of Andrea McClellan (“McClellan Test.”), R. 23.) The American News rankings 

are a powerful driving force in college admissions, and securing a spot in the top ten ranked 
universities is an enormous accomplishment. (Id. at 24.) Along with this honor comes an 

increase in the number and quality of applicants to RU, as well as the percentage of 
applicants who ultimately accept an offer of admission. (Id.) Higher quality students produce 

higher quality research, which in turn attracts better faculty, who themselves produce better 
research, which further improves the reputation of the university. (Id. at 28.) Preserving 
this ranking is thus of the utmost importance to RU. 

 

As Dr. Otis Reitzinger stated in his expert testimony, maintaining a high ranking in 
turn has a statewide economic benefit. First, a prestigious university is better able to attract 
students from other states and countries. (Testimony of Dr. Otis Reitzinger (“Reitzinger 

Test.”), R. 31.) Out-of-state students provide a direct economic benefit to the university 
and to the local and state economy, in the form of higher tuition along with room, board, 

entertainment, and living expenditures. (Id.) Second, because students are more likely to 
seek employment in the state in which they attend college, a university’s ability to attract 
out-of-state students directly affects the amount of well-educated college graduates who 

will become productive members of Reserve’s work force. (Id.) Third, students who would 
otherwise leave Reserve for college are more likely to remain in the state – and 

subsequently work in the state – if there is a highly prestigious university option available, 
thus preventing what is commonly known as “brain drain.” (Id.) Fourth, a prestigious 

university is more likely to attract top academics who, in turn, are awarded federal research 
grants. Thus, having a highranking public university directly affects Reserve’s ability to 
attract, generate, and retain an intelligent population able to launch Reserve into a new 

phase of economic growth. (Id. at 31-32.) 
 

We are persuaded that RU’s interest in maintaining a high ranking—along with the 
concomitant benefits to Reserve’s economy—is a sufficiently important governmental 

interest that benefits Reserve’s men and women alike. See, e.g., Craig v. Boren, 429 U.S. 
at 199 (finding that the protection of public health and safety is an important governmental 

interest); Buzzetti v. City of New York, 140 F.3d 134, 142 (2d Cir. 1998) (finding that 
preventing crime, maintaining property values, and preserving quality of life are important 
governmental objectives); Wengler v. Druggists Mutual Insurance  Co., 446 

U.S. 142, 151 (1980) (“providing for needy spouses is surely an important governmental 
objective”); Califano v. Webster, 430 U.S. 313, 317 (1977) (reduction of the disparity in 

economic condition between men and women is an important governmental objective). The 
State of Reserve has an important governmental objective in ensuring a high return on the 
investment of public resources in its state universities. Maintaining the prestige of 
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RU is a goal that benefits both male and female students of RU alike. Accordingly, we are 

satisfied that the State of Reserve’s interest in retaining a highly prestigious university is 
an important governmental objective. 

 
2. RU’s interest in producing strong scientists and engineers 

 

The University asserted a second interest that is served by its gender-conscious 

admissions program: fulfillment of the University’s mission to produce highly-skilled 
engineers and scientists. Because we find that RU’s asserted interest in remaining a 

prestigious institution is a sufficiently important governmental interest, we need not reach 
RU’s second asserted justification. We note, however, that RU’s mission of producing highly-
qualified engineers, scientists, and computer technology experts is consistent with the 

economic benefits asserted in connection with maintaining a highly prestigious university in 
the State of Reserve. We thus agree with the dissent’s conclusion that the University’s 

second asserted interest is sufficiently important to support the use of a gender classification 
subject to intermediate scrutiny. 

 

B. Tailoring 

 
Having found that the University’s objective in preserving its high ranking is 

legitimate and important, we must next determine “whether the requisite direct, substantial 

relationship between objective and means is present.” Hogan, 458 U.S.  at 725. 

 

1. RU’s gender-conscious admissions program as a means for maintaining its 

high ranking. 
 

One of the factors affecting a university’s ranking is the male/female ratio of its 

student body. (McClellan Test., R. 26-27.) Over the past three decades, the percentage of 
men applying to college in the United States has decreased. (Id. at 24.) When it was 

founded, in 1968, 65% of the applicants to RU were male; in 2005, RU’s applicant pool was 
57% female. (Id.) It has been well documented, however, that institutions of higher 
education at which women constitute more than 60% of the student population experience 

a decrease in the number of applicants and the ultimate yield of matriculants. (Id. at 26.) 
RU thus asserts that maintaining the right balance of male and female students is crucial to 

its ability to remain in the top 10 universities in the nation. In support of its position, RU 
submits evidence that, despite the fact that women constitute 57% of the applicant pool 
nationally, none of the universities in the top rankings have more than 55% female students 

in their student population, and the highest ranking public university with more than 60% 
female undergraduates is Northridge University, ranked 78th. (Id. at 27.) 

 
For the past five years, RU’s entering classes have been approximately 53% female. 

(McClellan Test., R. 25.) This ratio is not reached by accident; RU admits that it strives to 
keep the number of female students below 55% in order to prevent the risk of “tipping” and 

becoming less desirable to applicants. (Id. at 25-26.) As the Dean of Admissions testified, 
in the absence of a gender preference, the percentage of freshman females could rise as 
high as 62%, well over the “tipping point.” (Id. at 28.) In addition, 
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as Ms. McClellan testified, maintaining this ratio maximizes the diversity and quality of the 

RU applicant pool and student body. (Id. at 27.) 

 

Unlike cases in which the government’s interest is racial or ethnic diversity, there 

does not exist a wide range of alternatives for tailoring a program to fulfill an interest in 
gender balance. Indeed, there exists only one way to tailor RU’s admissions program to 

maintain a desirable gender balance: by examining the gender of its applicants. C.f., e.g., 
Brewer v. West Irondequoit Central School District, 212 F.3d 738, 752 (2d Cir. 2000) (“If 

reducing racial isolation is—standing alone—a constitutionally permissible goal, ... then 
there is no more effective means of achieving that goal than to base decisions on race.”). 
We thus conclude that RU’s gender-based admissions program is tailored in the only way 

possible to promote the state’s important interest in maintaining a high ranking public 
university and the concomitant benefits to Reserve’s economy. 

 
2. RU’s gender-conscious admissions program as a means for producing high- 

quality engineers and scientists. 

 

Moreover, we observe that the University’s gender-conscious admissions policy is a 

sufficiently tailored means to attaining its second asserted objective, namely, its desire to 
maintain strong departments in the fields of mathematics, science, and engineering, and 

uphold its tradition of producing high-quality graduates in these fields. The record supports 
a conclusion that examining the gender of its applicants is a rational and wellsupported 

means to achieving RU’s goal of producing a high volume of engineers and scientists in 
keeping with its long tradition. As Dean McClellan testified, given equal APS scores, the 
“single best predictor of a science, math, engineering, or technology major choice is the 

gender of the applicant.” (McClellan Test., R. 30.) 

 

The dissent argues that there exist ample alternative means to identifying students 
likely to pursue degrees in engineering and science. But because RU’s gender-conscious 
admissions policy is examined under intermediate scrutiny, the University is “not required 

to implement a gender-conscious program only as a last resort.” Hershell Gill Consulting 
Engineers, Inc. v. Miami-Dade County, Florida, 333 F. Supp. 2d 1305, 1332-33 (S.D. Fla. 

2004). Indeed, even the narrowest of tailoring—which is not required here—does not 
demand “exhaustion of every conceivable race-neutral alternative.” Grutter v. Bollinger, 

539 U.S. 306, 339 (2003).2 Rather, the University is required only to demonstrate that its 
admissions policy is substantially related to an important state interest. Hershell Gill, 333 
F. Supp. 2d at 1332-33. 

 

Our holding today maintains the Supreme Court’s tradition of deference to a 
university’s academic decisions. See Grutter, 539 U.S. at 328-29.  Specifically, we defer  to 
RU’s educational judgment that maintaining a careful balance of gender in its student 

 

2 The dissent argues that RU’s gender-conscious admissions program violates “every rule” 

against quotas for members of a particular gender. In so arguing, however, the dissent relies on cases in 

which the allegedly impermissible classification was based on race, not gender. Race discrimination is 

evaluated under an entirely different standard—namely, strict scrutiny—which does not apply here. 
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body is essential to its educational missions. Grutter, 539 U.S. at 328. Although such 

deference cannot be blind, we presume RU’s good faith absent a showing to the contrary. 
Id., at 329. Thus, we conclude that the University’s genderconscious admissions program 

is adequately tailored to obtaining its second asserted goal of producing highly-skilled 
scientists and engineers. 

 

CONCLUSION 

 

In conclusion, we uphold RU’s asserted interests in maintaining its prestige and 
upholding its tradition of producing quality engineers and scientists – together with the 

concomitant economic benefits of such goals – as sufficiently important to withstand 
intermediate scrutiny. Furthermore, we find that RU’s gender-conscious admissions policy 

is substantially related to the achievement of its asserted goals. The District Court’s order 
is affirmed. 

 

* * * * * 
 

DISSENT 

 

AUSTIN, Circuit Judge, dissenting. 
 

The question today is whether the outright categorical balancing of a student 
population which is “patently unconstitutional” when the category considered is race 
becomes constitutionally acceptable when the category considered is gender. See Grutter 

v. Bollinger, 539 U.S. 306, 330 (2003); Regents of the University of California v. Bakke, 
438 U.S. 265, 307 (1978). The majority concludes that it does; I cannot. 

 

While gender classifications are not subject to strict scrutiny, the requirement of an 

“exceedingly persuasive justification” requires that the government demonstrate an 

important governmental objective and show that the discriminatory means employed are 
“substantially related to the achievement of those objectives.” Mississippi University for 
Women v. Hogan, 458 U.S. 718, 724 (1982). RU has not demonstrated that the 

discriminatory means employed—balancing of a student population by gender—is 
substantially related to any constitutionally sufficient state objective. 

 
I. Interest in a “Prestigious University” 

 

The majority accepts as an important government interest RU’s interest in 
maintaining a “prestigious” university. RU asserts that classification and preference based 

upon gender are necessary to maintain a preferred male to female ratio because such a 
ratio is, in turn, necessary to maintain RU’s rank in the top 10 public universities in the 
nation. 

 

RU submitted evidence that, in the absence of gender preference, the percentage of 

females at RU could reach 62%. RU argues that both males and females prefer to attend a 
college that has a sufficient percentage of male students, defined variously as 40-45%. 
Thus, in order to avoid “tipping”—which RU asserts would cause it to attract fewer 
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applicants and tumble in the American News rankings—RU categorically balances the class 

by gender, keeping the percentage of women below 55% by giving preference. 

 

A critical function of any scrutiny test is to probe the state interest asserted, to ensure 

that it does not covertly or implicitly serve or perpetuate a discriminatory purpose. As the 
Supreme Court has noted: 

 
Care must be taken in ascertaining whether the statutory objective itself 

reflects archaic or stereotypic notions. Thus, if the statutory objective is to 
exclude or “protect” members of one gender because they are presumed to 
suffer from an inherent handicap or to be innately inferior, the objective itself 

is illegitimate. 
 

Mississippi University for Women v. Hogan, 458 U.S. at 725. The premise of RU’s argument 
is that a university with a 60% female student population is perceived as “female” and less 
prestigious, and will become increasingly less prestigious because fewer students will apply. 

The idea that institutions or professions associated with women suffer from reduced status 
is well established and reflects the historically disadvantaged position of women.3 The 

proposal that a state should leverage this disparity for its benefit is morally repugnant and 
constitutionally inappropriate. 

 
The majority today proposes to use the effect of prior discrimination—the lower 

prestige of matters associated with women—to justify and perpetuate further discrimination 
against women. RU and other selective universities, by gender balancing admitted classes, 

cooperatively suppress the percentage of women afforded the opportunities available in the 
most highly regarded intellectual institutions. They create and reinforce a world in which 
discrimination against women is an acceptable and advantageous selection device. 

 

This is a case of punishing the victim: the majority allows discrimination against 

women by limiting their participation in higher education because women were denied 
education, status, and power in the past. This state purpose is not “important”—it is 
illegitimate. Cf. Miami University Wrestling Club v. Miami University, 195 F. Supp. 2d 1010, 

1015 (S.D. Ohio 2001) (“The elimination of sex discrimination in publicly funded educational 
institutions is an important governmental objective.”) (emphasis added). 

 
The justification that this is competitively necessary does not change the moral or 

legal conclusion. This situation is analogous to the issue of customer preference in Title 
 

3 Any doubt regarding the prior limited status of women may be resolved by reading Justice 

Bradley’s concurring opinion in Bradwell v. Illinois, 83 U.S. (16 Wall.) 130 (1872), in which the Supreme 

Court upheld Illinois’ refusal to admit females to the bar or by review of the substantial history of 

“comparative worth” litigation involving situations in which women were paid less than men who 

performed the same or comparable job functions. See also Califano v. Webster, 430 U.S. 313 (1977), in 

which the Supreme Court upheld a gender classification advantaging women in light of the history of 

employment discrimination in the nation. 
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VII litigation. RU is arguing here that its customers, the applicants, prefer a “male” (or 

“more male”) student body; RU thus justifies its discrimination by citing the prejudice of its 
customers. Courts swiftly and firmly rejected such arguments when made under the Civil 

Rights Act. As the Fifth Circuit noted, “[I]t would be totally anomalous if we were to allow 
the preferences and prejudices of the customers to determine whether the sex 
discrimination was valid. Indeed, it was, to a large extent, these very prejudices the Act 

was meant to overcome.” Diaz v. Pan American World Airways, Inc., 442 F. 2d 385, 389 
(5th Cir. 1971).4 

 

In the same way, the majority today panders to the very prejudices against women 
that the Fourteenth Amendment was meant to overcome. Just as schools were required to 
be desegregated in order to overcome the “stigma” of race and the “badge” of slavery, so 

too should public universities be required to overcome the stigma of gender. 
 

Consider what would happen if all institutions ceased this calculated categorical 
balancing of student body by gender. A national rise in female participation at selective 

universities would eliminate the marketing advantage of discrimination. Students would 
elect to apply, or matriculate, based on considerations other than a comparison of gender 

balances. Students might compare, for example, the number and background of faculty, 
course offerings, tuition, etc.—any number of legitimate educational matters. The Court 
may not, today or perhaps ever, require that private institutions cease discrimination in 

admissions. But it can—and must—act today to prevent the state from discriminating 
against individuals by using constitutionally impermissible factors to gain advantage. 

 

Because I conclude that the state purpose of maintaining a particular ranking is not 

constitutionally permissible, I need not address the issue of tailoring for this objective. 
 
II. An Interest in Math, Science, and Engineering Education and the Reserve 

Economy 
 

The second interest asserted by RU is in the admission of adequate students to 
maintain its on emphasis math, science, and engineering. RU effectively argues that 
attracting enough math, science, and engineering students is necessary both to justify and 

support its considerable investment in faculty and facilities and to boost economic growth 
and opportunities in Reserve. 

 

 

 
 

4 The fact that women, as well as men, respond more positively to a “more male” institution, 

and perceive it as higher status, may be sad, but does not change the conclusion. The classic psychology 

experiments in which black children prefer white dolls reflect the same kind of internalized and conflicted 

message regarding the acceptability and desirability of one’s own. See K.B. & M.K. Clark, Skin Color as 

a Factor in Racial Identification of Negro Preschool Children, JOURNAL OF SOC. PSYCHOL., S.P. S.S. 

I. Bulletin, 11, 159- 169, Brown v. Board of Education, 346 U.S. 483, 494 n.11 (1954) and materials cited 

therein. 
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Founded for the purpose of providing a premiere education in math, physical science, 

and engineering, RU has spent thirty-eight years investing in research facilities, classrooms, 
and laboratories to support its specialized curriculum. RU has recruited an outstanding 

faculty, which is attracted both by its facilities and the extraordinary quality  of the students 
at RU. 

 

Over the past ten to fifteen years, employment trends in Reserve have shifted. 

Reserve’s manufacturing base has eroded as the national economy has experienced a surge 
in the number of jobs in highly specialized fields, including engineering, science, and 

technology. The net result has been devastating to Reserve’s economy and ability to attract 
and retain specialized technology firms. (Reitzinger Test., R. 31.) As Dr. Reitzinger testified, 
attracting and retaining high tech firms is key to the economic resuscitation of states such 

as Reserve in which the manufacturing job base has eroded. (Id. at 31.) Attracting such 
firms is, in turn, directly affected by the existence of a top-notch university with strong 

programs in science, computing, and engineering. (Id. at 31-32.) 
 

RU has a long history of producing highly-skilled, qualified scientists, engineers, and 

computer scientists. As Dr. Reitzinger indicated, producing students with degrees in science, 
computing, and engineering is key to the economic development of the state. (Reitzinger 

Test., R. 31.) Of particular note, the Federal Reserve’s 2006 study demonstrates the single 
best predictor of a state’s relative rank in personal income is the number of patents issued 
per person in the state. (Id. at 32.) 

 
Education of the citizenry and encouragement of the state economy are indisputably 

important state interests. Assuming they are not asserted as pretext, these could support 
the use of a category subject to intermediate scrutiny. 

 

III. Tailoring and Gender Balancing 

 

According to the stipulated facts, RU’s admissions office, after calculating the number 
of likely female matriculants from those students automatically admitted on the SAT and 
GPA scores, the admissions committee determines the number of additional males and 

females to admit. These additional admits are drawn from the sex-segregated lists; it is 
conceded this process results in males with lower APS scores being admitted and that a 

male with plaintiff’s scores would have been offered a place in the RU class. RU’s second 
justification for this preference for males is the need to ensure an adequate number of 
undergraduate majors in math, engineering, science, and technology. RU argues that, given 

the importance of these departments to the University and state, categorization and 
preference by gender is a constitutionally permissible means of accomplishing this objective. 

 
Under intermediate scrutiny, the means must have a direct, substantial relationship 

to the objective. Mississippi University for Women v. Hogan, 458 U.S. at 725. As the Court 
noted in Hogan: 

The purpose of requiring that close relationship is to assure that the validity of 
a classification is determined through reasoned analysis rather than through a 
mechanical application of traditional, often inaccurate assumptions about the 

proper roles of men and women. 
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Id. at 725-26. RU’s asserted classification, which recapitulates stereotypic notions of 

women’s interest and capacity in science, technology, and math, is particularly suspect.5 

 

Moreover, RU’s admissions program establishes a quota for members of a particular 

gender; it insulates the category of applicants with the desired gender from competition 
with other applicants; it puts men and women on separate admissions tracks. Thus, RU’s 

program violates every rule established for the operation of a race conscious admissions 
program. See Grutter v. Bollinger, 539 U.S. at 330. 

 

But, the fatal and telling factor is that gender balancing a class is not a rational means 

to produce scientists and mathematicians. First, there are many easy, available, and more 
effective alternative methods of identifying and favoring students likely to major in these 

departments. To name just a few, the admissions process could double count the SAT math 
score, give extra points for completion of four years or high school cycles of math and 
science, assign bonus points for work or internships related to math, science, or 

engineering, or consider declared major preferences. None of these alternatives would 
require consideration of gender. 

 
Second, even assuming that males are more likely to participate in math, science, 

and technology courses, no justification is provided for admission of a particular percentage 

of men. The means used by RU is not just gender preference, but gender balancing. While 
gender balancing bears a rational relationship to the illegitimate goal of catering to 

applicants’ preferences for a “more male” school, it bears no relationship to the legitimate 
stated goal of producing scientists and mathematicians. There is no testimony that 

establishes that gender balancing produces the number of math, science, or engineering 
majors needed. As a matter of law, the tailoring claim does not connect to the interest 
asserted. Because RU’s gender balancing does not have the requisite substantial, direct 

relationship to the state interest asserted, it fails the test of intermediate scrutiny. 

 

For the foregoing reasons, I would reverse the district court’s order and sustain 
plaintiff Brighton’s claim. 

 

5 McClellan’s recitation of RU’s recruiting efforts notwithstanding, there is considerable 

evidence that women are likely to face discrimination in every field of science and engineering and that 

implicit biases against women inhibit women’s performance in these fields. See COMMITTEE ON 

MAXIMIZING THE POTENTIAL OF WOMEN IN ACADEMIC SCIENCE AND ENGINEERING, ET 

AL., BEYOND BIAS AND BARRIERS: FULFILLING THE POTENTIAL OF WOMEN IN 

ACADEMIC SCIENCE AND ENGINEERING (2006) (executive summary available at 

http://www.nap.edu/catalog/11741.html). Indeed, it has recently been argued that the very plateau in 

participation that RU asserts as an excuse should, in fact, be part of a claim of discrimination under Title 

IX by female academics. See Catherine Pioronek, Title IX and Gender Equity in Science, Technology, 

Engineering and Mathematics Education: No Longer an Overlooked Application of the Law, 31 J.C. & 

U.L. 291 (2005). Brighton’s expert at trial, Dr. Harlan Hopwood, testified to suchdiscrimination and its 

impact upon female students’ choice in majors. 

http://www.nap.edu/catalog/11741.html)
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Summary and Excerpt of Testimony of Andrea McClellan, 

Dean of Admissions at Reserve University 

 

Andrea McClellan is 57 years old; she has served as the Dean of Admissions at 

Reserve University for 16 years. A graduate of the University of Michigan Honors Program 
in 1971, she began her career in college administration by serving as Assistant Dean of 

Admissions at Carleton College, a highly selective private college located in Minnesota. After 
two years, Ms. McClellan completed her MA in education at the University of Minnesota and 

was simultaneously promoted to Associate Dean. Two years later, in 1975, Ms. McClellan 
became Dean of Admissions at Dartmouth College in New Hampshire, where she spent 
seven years. During her tenure at Dartmouth, Ms. McClellan also acted as Associate Dean 

of Financial Aid. 

 

A public school graduate herself, aware of the continuing financial pressures and 

limitations presented by education at a private university, Ms. McClellan decided she could 
make a greater contribution, and face a greater challenge, handling admissions at a public 

institution. In 1979 she accepted a position as Dean of Admissions at Reserve University. 
Under her guidance, the number of applicants to the public university swelled and the pool 

diversified and improved, both in mean ACT and average GPA measures. In 1985, after a 
nationwide search, Reserve University hired Ms. McClellan as Dean of Admissions. 

 

Ms. McClellan has served on numerous panels at national and regional meetings of 

admissions professionals and has received numerous citations and awards for her 
professionalism and commitment to education. She is past president of the National Council 
of College and University Admissions Professionals. Ms. McClellan is often called upon to 

speak, particularly, on the necessity of maintaining superior public institutions in order to 
assure access to quality learning for students from all economic backgrounds. An early 

member of the National Organization for Women, Ms. McClellan is the mother of two 
daughters and one son. Because of her long involvement in college administration, and her 
reputation for strong advocacy for women, when hired she was named by RU to take over 

as head the university’s committee charged with increasing female participation in the 
engineering and the sciences. 

 

In addition to this background testimony, Ms. McClellan provided the following 
testimony on admissions, both at RU and in general: 

 

Q: How does RU rank as a university in Reserve? 

A: RU is the top tier university in the Reserve public college and university system. 

 
Q: How does RU rank nationally? Has that rank changed? 

A: Prior to my tenure as Dean of Admissions, RU was consistently ranked between 18 and 

23 among public universities in the influential American News & World Report rankings; RU 

now ranks in the top 10 public universities and has done so for 5 years. 
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Q: You mentioned the American News rankings. How important are these? 

A: The American News rankings are, for better and for worse, the driving force in college 

admissions. There is a definite cut-off: if a school makes it into the top ten, the number of 

applications increases, the quality of the applications increases, and the percentage of 

students who accept an offer of admission increases. Making it into the top ten is huge. 

 
Q: Do the American News rankings only affect admissions? 

A: No. The American News rankings affect many aspects of a school’s reputation and 

functioning. Alumni donations are significantly affected. Studies have shown that alumni 

donations increase when a school makes it into the top 10 and decline when the school 

doesn’t make it, because alumni give more money when they are proud of their school. 

 
Q: How are the American News rankings decided? 

A: The rankings are based upon a number of variables, including such matters as class size, 

the number of members of the faculty with Ph.D.s, the number of alumni who support the 

school financially, etc. Many of these factors are matters over which a Dean of Admissions 

has no control. The key factors, over which a Dean of Admissions has control,arethe number 

ofapplicants,the qualityoftheapplicants and the “yield.” “Yield” is defined as the percentage 

of accepted students who matriculate—that is, the accepted students who, in turn, accept 

the college’s offer of admission. 

 
Q: Have RU’s rankings gotten better as a consequence of admissions factors? 

A: Yes, during my tenure, the number of applications has increased, the yield on admissions 

has increased,andthe meanACTand averageGPAmeasures ofthe applicant pool have gone 

up. All of these have helped to contribute to RU’s rise in the rankings. 

 
Q: Have you seen other changes in the applicant pool? 

A: Yes. Over the past three decades, the percentage of men applying to college in the United 

States has decreased. In the 1970s, over 55% of the applicants to American colleges and 

universities were men; in 2005, 57% of the applicants were female. 

 
Q: Does RU’s applicant pool track the national pool? 

A: It didn’t originally. Since RU was founded and advertised as a school emphasizing science 

and engineering, RU originally had an applicant pool which was more than 65% male. The 

aggressive efforts undertaken to recruit women rapidly brought RU’s female applicant 

percentage in line with the national applicant pool. Since the 1980s, RU’s applicant pool has 

consistently mirrored the applicant pool for US colleges and universities and, as of 2010 

RU’s applicant pool is 57% female. 
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Q: Are there variations in the characteristics of the applicant pools, considered separately 

by sex? 

A: There are variations in the characteristics between the male and female applicant pools. 

Women have higher median combined SAT scores and a higher median verbal SAT; a higher 

percentage of the female applicants graduate in the top 20% of the class and enroll in four 

or more AP classes while in high school; more also complete a fourth year of foreign 

language. Men have a slightly higher median math SAT and more complete math through 

calculus and the full cycle of biology, chemistry and physics. The applicants in the female 

pool, on average, receive higher points for “soft considerations” such as enthusiasm of 

recommendations, extracurricular participation, leadership positions within community and 

school organizations, and essay quality. 

 
Q: Can you say that either the male or female applicant pool is stronger or better qualified? 

A: We have looked at that issue multiple times. By both statistical and soft measures the 

female applicant pool at RU is stronger, as a whole, than the male. 

 
Q: Do you know if this is consistent with other colleges? 

A: There have been numerous studies for years which have reported that boys do not 

achieve as consistently as girls in high school. Some of these studies have been undertaken 

in relation to college application pools; some have simply compared high school 

experiences. These studies regularly show lower GPAs and extracurricular participation by 

males, as well as a substantially higher high school drop-out rate. The high school dropout 

rate for boys is more than 5 points higher than that for girls. 

 
Q: If you admitted without regard to sex, what would the gender balance of the class be? 

A: That would vary with each particular class. 

 
Q: Let’s take the class for which the plaintiff applied. What percentage of women would 

have resulted if you had not provided a preference to men? 

A: We have never calculated that number. 

 
Q: What percentage of women has matriculated in each of the last five classes? 

A: RU’s entering classes have, over the past five years, been approximately 53% female. 

One year the class was 54%; the next year it was 52%. The remaining three years, the 

number was 53%. 

 
Q: Are these numbers accidental? 

A: No. 

Q: Does RU attempt to keep the number of entering women below 55%? 

A: Yes. 
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Q: Why don’t you just admit the most qualified applicants, without regard to gender? 

A: Because our goal is to make sure that RU not only gets the best students this year, but 

next year and in a decade. 

 
Q: Why would admitting the most qualified applicants result in RU getting worse students 

next year and in a decade? 

A: It has been reported repeatedly in the NACAC and higher education admission journals 

that competitive schools with more than 60% female population experience a drop-off in 

applications and a larger drop off in yield. As the number of applicants declines, the school 

becomes less popular and less prestigious and stops attracting as many top students. A 

drop-off in yield is even more damaging, because the students who are admitted and go 

elsewhere are usually the most qualified students. 

 
Q: So, you keep the number of entering women below 55% to ensure you don’t risk going 

over 60%? 

A: Yes, we want to prevent any risk of “tipping.” 

 
Q: What is “tipping”? 

A: Tipping is when a school admits so many women it is perceived as a less desirable, and 

then the spiral of declining applications and declining yields begins. It is generally believed 

that 60% is when a school tips. 

 
Q: If the school’s number of applicants decline, and its yield declines, what happens to the 

school ranking? 

A: The rankings decline. When the rankings decline, this, in turn, causes a further decline 

in the number of applicants and the yield. It is a downward spiral. 

 
Q: Have you ever verified for yourself any information regarding the effect of a 60% female 

class upon applications or yield? 

A: I undertook a review of the male/female ratio at the public universities and private 

colleges which are ranked as “highly selective.” Only one of the public universities presently 

ranked in the top 10 in American News has more than 54% women. None of the private 

colleges and universities ranked in the top 10 has more than 53% females. 

 
Q: Did any public universities in the top 10 have more than 53% female? 

A: The sole public university in the top 10 with more than 54% was the University of North 

Carolina, a school with an endowment and history of academic and athletic achievement 

which outstrips that of RU. 
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Q: Were there any colleges and universities which are selective, but not in the top 10, which 

were more than 55% female? 

A: Many of the lower-ranking private and public colleges and universities, in the top 25 to 

50 category, have up to 58% female. 

 
Q: What was the highest rank of any college or university with 60% female undergraduates? 

A: American News has several categories—private, public, college, university, etc. There is 

no institution in the top 20 of any ranking of American News which has 60% female 

students. The highest ranked public university with more than 60% female undergraduates 

is Northridge University in California, which is ranked 78. 

 
Q: Why does the number of applicants decline if a student body is more than 60% female? 

A: Neither men nor women want to go to a school which is predominantly female. My own 

investigations are consistent with the published reports that women do not want to attend 

because of the challenges of finding a rewarding social life when there are fewer men and 

that both men and women do not want to attend schools with a higher percentage of females 

because they perceive such schools as having lower status than those with a higher 

percentage of men. 

 
Q: So, you’re saying that both males and females consider universities with more than 60% 

women to be “women’s colleges” and therefore less prestigious? 

A: Yes. 

 
Q: And you are also saying that by admitting 60% female RU would be considered a 

“women’s college”? 

A: RU would not technically be a women’s college, but it would be perceived as being “too 

female.” All of these schools are coeducational. The issue is the degree to which they are 

perceived as neutral or male. Institutions which are less male—which have 40% or fewer 

males—are perceived to have “tipped” and to be female in characteristic and nature. 

 
Q: Is it your position that suppressing the number of females by providing an advantage to 

males in admissions maintains RU’s prestige? 

A: Maintaining a student body with this male/female ratio maximizes the diversity and 

quality of the RU applicant pool and student body. A larger applicant pool means more men 

and more women apply; there are more minority applicants; there are more applicants who 

are first generation to college; there are more applicants from outside the state; there are 

more foreign applicants. 
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Q: But that isn’t the significant point, is it? This is really all about the rankings, isn’t it? 

A: It is true that maintaining the student body with this male/female ratio helps maintain 

RU’s American News ranking but this has complicated consequences--it promotes both a 

higher quantity and a higher quality of applicant. Better qualified applicants produce better 

quality students. Better students produce better research and attract better faculty, who 

themselves produce better research and publications, improving the reputation of the 

institution. It is an upward—or downward—spiral, difficult to reverse once in motion. 

 
Q: If RU removed all consideration of sex in admission, what percentage of the entering 

class would be female? 

A: I cannot say for certain, but the percentage of females in the entering class would 

certainly rise above 57%--perhaps as high as 62% given the present applicant pool. Since 

the percentage of women applying is projected to go even higher – to 60% in the next 3 

years – that number could rise well above 65%. 

 
Q: You mentioned previously that RU had a history of aggressively recruiting women. What 

is that history? 

A: When RU was founded, there was concern that RU should reach out to as many women 

as possible. A Committee on the Female enrollment was established the first year RU 

operated. 

 
Q: How familiar are you with the approaches and decisions of the committee? 

A: Since coming to RU I have served as the chair of this committee. I am familiar with the 

projects undertaken prior to my tenure and all that have been adopted since I began 

participating. 

 
Q: What is the committee for? What does it do? 

A: The committee is charged with increasing the number of female students participating in 

the science and engineering departments. The committee recommended, and the University 

adopted, a multi-pronged approach which included outreach, advertising, and enriched 

summer programs directed to female students prior to application. There been literally 

dozens of programs and initiatives. 

 
Q: Can you give me an example? 

A: Freshman female students with an expressed interest in science, or who had achieved 

750 or higher on the math SAT, received invitations to meetings with older female students 

majoring in the departments and female faculty; they were further encouraged to select 

the majors by offers of mentoring and research opportunities. 
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Q: Was the program expensive? 

A: These recruiting and education efforts were very expensive, costing millions during the 

course of the program. It is difficult to evaluate the full cost, because of the amount of 

faculty and administrative effort involved; we estimated that, last year the math department 

alone expended over $50,000 on publicity and recruiting directed toward women. 

 
Q: Is the program successful? 

A: The program was extremely successful initially. The number of women majoring in 

engineering increased by over 612% in 12 years. The number peaked, however, in the early 

1990s. Since then the number of women entering the science and engineering majors has 

remained constant or declined, despite persistent efforts to both increase the pool of 

potentially interested female students and persuade first-year female students to choose 

these majors. 

 
Q: Do you know the number or percentage of women currently in engineering, math, and 

science? 

A: Yes. Women currently represent 18% of the majors in the engineering school and 

approximately 20% of the majors in the sciences, excluding psychology. 

 
Q: Why have the numbered stalled and declined? 

A: I’m not sure. A report prepared for the committee indicated that RU had “maxed out” 

the interest of women attending the school in participating in these majors—that the female 

students were fully aware of the opportunities and that felt welcome in the departments, 

but chose to pursue other interests in college. 

 
Q: Does RU consider the probable majors of students in admitting a class? 

A: Yes. Admitting a class is really a matter of “crafting” the class, selecting different 

applicants who provide different strengths and serve different needs identified by the 

institution, so along with a lot of other factors, RU considers the potential majors of students 

when creating a class. 

 
Q: Are there any majors you are particularly interested in filling? 

A: RU has well-respected programs in math, science, and engineering. The engineering, 

physical science, physics, and computer science departments received more than 90% of 

the $440 million in federal grants awarded to RU last year. These departments cannot be 

sustained unless there are an adequate number of students enrolling in the classes. Among 

other things, there are faculty with contracts and tenure who need students to teach. There 

are also enormous expensive facilities, laboratories. 
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Q: Do you ask students their intended major? 

A: We tried that. RU experimented with admitting students for departments based upon 

declarations by students of their intended majors. Declarations proved to be of little value 

in predicting major. 

 
Q: Is that unusual? 

A: This is consistent with generally reported experience. Studies show students change their 

majors an average of six times during the first two years of undergraduate experience. In 

addition, students, knowing that RU was looking to staff the science and engineering 

departments, were “gaming” the admissions system to receive admission to more 

prestigious RU. 

 
Q: So, how do you ensure that you will receive enough students to major in engineering, 

science, and math? 

A: We do many things. We advertise ourselves as a math and science school. We send 

mailers to students who receive more than a 750 in math on the SAT. We run summer 

programs for high achieving math and science students and computer camps for middle 

school students. We send recruiters to high schools throughout Reserve and to targeted 

schools throughout the United States, including Bronx High School of Science. 

 
Q: Do you consider the gender of an applicant as relevant to their probable major? 

A: RU has recognized that males are substantially more likely to major in these departments 

and considers this reality when admitting students. In our experience, given an equal APS 

the single best predictor of a science, math, engineering, or technology major choice is the 

gender of the applicant. 

 
Q: What percentage of your math, science and engineering professors are female? 

A: Approximately 20%. 

 
Q: What percentage of your tenure track math, science and engineering professors are 

female? 

A; Approximately 14% 

 
Q: Has RU taken steps to increase the number of female professors in these subject 

areas? 

A: I am not aware of any of efforts made in recruiting or retaining female faculty. They 

may have been undertaken, but I am not aware of them. 
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Summary of Expert Testimony of Dr. Otis Reitzinger 

 
Dr. Otis Reitzinger received his B.A. from Yale University, summa cum laude, and his 

M.A. and Ph.D. in economics from Harvard University. He is currently a professor in the 

economics department of Brown University. His specialty is state economies, specifically, 
the manner in which alternate investments and resources may improve, or diminish, the 
economic health of a state economy. Dr. Reitzinger, through his independent consulting 

business, has been hired by several states, including New York, California, Michigan, and 
Pennsylvania, to provide analysis of the state economies, and strategies for improvement 

in development and performance. 
 

Dr. Reitzinger testified that having a highly prestigious public university assists the 

state economy both directly and indirectly. A prestigious university, such as the University 
of California, Berkeley, or the University of Michigan, Ann Arbor, attracts capable and 

intelligent students from across the United States, and from foreign nations. As a state, 
Reserve is a net exporter of college students: approximately 6,000 more students left the 

state to study in other portions of the United States than journeyed to Reserve for college 
in 2004. Reserve University attracted more students from other states than any other public 
university in Reserve. Out-of-state students provide economic benefit to the university, 

since non-residents pay three times as much tuition as residents. Out-of-state student 
tuition, room, board, and entertainment expenditures boost the local and state economy 

throughout their years at RU. 
 

The effects are more profound and long lasting than the period of undergraduate 
education, however: students are more likely to find jobs and remain in the state in which 

they attend college. Dr. Reitzinger cited several published studies indicating that geographic 
location of college is a substantial predictor of geographic location ten years after college, 
and a better predictor than geographic location of high school. 

 

A prestigious university also keeps local talent local: students who would otherwise 

leave the state to obtain a highly regarded undergraduate degree will remain in the state 
for college, and are more likely to remain for employment. Reserve currently retains 87% 
of its students for undergraduate education; RU is the institution with the highest yield rate, 

that is, percentage of accepted students who elect to matriculate. If RU did not exist, 
Reserve would lose a higher percentage of its most talented high school students to other 

states. 

 

Thus, having a highly rated public university prevents or reverses “brain drain.” This, 

in itself, substantially benefits the state economy by creating a well educated population, 
with the intellectual training and skills to successfully undertake high-tech employment. 

Attracting, and keeping, such high-tech employment is key to the economic resuscitation of 
states, such as Reserve, in which the manufacturing job base has eroded. 

 
A prestigious university is also more likely to attract top academics. Top academics 

in engineering, math, and science, in turn, are awarded federal research grants. For 

example, in 2004, three Reserve research universities received more than $800 million in 
federal research money. In 2005, RU, alone, received $440 million in federal grants. This 
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money enters the state economy directly through expenditure for jobs, payroll, goods, 

and services, and indirectly through jobs generated by employee spending. 

 

Reserve has suffered economically as a consequence of an eroding manufacturing 

base. The gross state product has declined; the population has declined; the number of 
Fortune 500 companies located in the state has plummeted. With an aging population and 

shrinking business base, Reserve will face economic depression unless the state makes a 
priority of recovery. Reserve ranks toward the bottom nationally in higher education 

attainment, and the percentage of the population with a bachelor’s degree is well below the 
national average. One of the most significant, and smartest, investments Reserve can make 
at this time is in high quality economic opportunity to both attract and generate an 

intelligent, energetic, and qualified population, prepared to launch Reserve into a new 
generation of productivity. 

 
More specifically, a populace well educated in the fields of science, technology, and 

engineering has a profound impact on a state’s economy. Increasingly, those who 

participate in academics in science, engineering, and mathematics also provide expertise to 
business and the public sector in the form of consulting and research. The  multiplication of 

institutes, grants, and laboratories all attest to the value of academics, able to provide 
scientific or other expertise to benefit private enterprise or the public good. The ability to 
develop cutting-edge technologies, medical devices, computer systems, etc. is influenced 

by the availability of such resources. Economic opportunities for businesses in the state 
evolve from these; businesses looking to locate are on the alert for areas where there is a 

concentration of such talent. These economic opportunities in turn create economic benefit. 
A 2006 study by the Federal Reserve concluded that the best predictor of a state’s ranking 
on average income of its population was the number of patents issued per capita in the 

state. 

 

Reviewing the characteristics of the applicant pool for RU, segregated by sex, Dr. 

Reitzinger stated that keeping critical mass of male students may also be important to 
ensure there are adequate students for the science, computing, and engineering majors. 
Despite years of effort and expenditure of millions of dollars on the part of the university, 

the number of female majors in these departments, after rising through the 1970s, has 
plateaued, and at small percentages. The higher percentages of male applicants with math 

through calculus and a full course of science are consistent with this. These majors are key 
for economic development. Reserve will receive the most consistent and highest return on 
its investment in education by graduating students in these majors. 

 

Failure to keep these departments filled will result not only in the loss of potential 

economic return, but loss of the value of existing investment: Reserve has spent millions of 
dollars creating top flight laboratories and attracting quality academics in these 
departments. If the laboratories are not used, and bright students are not available, the 

laboratories will sit idle and the academics will leave. 

 

The fact that RU is ranked in the top 10 among public universities has direct and 
substantial impact upon its attractiveness to students, faculty, and employers. A significant 

loss in prestige would reduce the number of applicants, the number of outof- state students, 
and the likelihood that highly qualified Reserve students would elect to 
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attend RU. A drop in prestige would also reduce federal funding: Dr. Reitzinger noted that 

Northridge University in California, ranked 78, receives less than $50 million in federal 
grants. American News rankings are also used to evaluate creditworthiness of universities. 

If RU drops in the rankings, the interest charged RU by lending institutions will rise, making 
it more expensive to borrow funds for expansion and construction. Finally, a drop in the 
rankings will also result in decreased alumni contributions. Alumni contributions are key to 

a healthy endowment and the establishment and maintenance of both merit-and need-
based scholarships. 
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Summary of Expert Testimony of Dr. Harlan Hopwood 

 
Dr. Harlan Hopwood received his B. A. from Brown University, summa cum laude,  in 

1974, and his M.A. and PhD in Engineering from the Massachusetts Institute of Technology. 

He was the Sydney E. Junkins Professor of Engineering at Dartmouth College until 1988 
when he became the Arnold E. Hume Professor of Engineering at MIT, where he also served 
as the Academic Dean until his retirement in 1996; he is now the Sector Vice President for 

Integrated Solutions at the Science Applications International Corporation in La Jolla, 
California. Dr. Hopwood has published extensively and served on multiple advisory panels 

for NASA and the Departments of Defense and Energy on the value and importance of 
engineering to the nation. Dr. Hopwood has spearheaded campus and national efforts to 
recruit women on science and engineering faculties. Dr Hopwood has repeatedly studied 

and written on the role of engineering in society, and the role and place of women in 
engineering. Dr. Hopwood now serves on the National Academy of Sciences Committee on 

Science, Engineering and Public Policy and, as a portion of his responsibilities, worked on 
the Committee on Maximizing the Potential of Women in Academic Science and Engineering 

(“the Committee”), which recently issued the report Beyond Bias and Barriers: Fulfilling the 
Potential of Women in Academic Science and Engineering. Dr. Hopwood was qualified and 
accepted as an expert in on the role of engineering in society and the present status of 

women in engineering. 

 

Dr. Harlan testified that the Committee, after extensive hearings, found that women 

are likely to face discrimination in every field of science and engineering. The Committee 
found that implicit biases, also called prejudices and stereotypes, prevent women from 

being encouraged and succeeding in science and engineering. Noting that women who 
express interest in these upon admission to college are more likely to transfer to other 

subjects, the Committee found that a key predictor of female student participation in science 
and engineering majors is female faculty in the subject areas. 

 

In response to a hypothetical, Dr. Harlan testified that a public university which has 

only 14% female full professors in science and engineering would be extremely unlikely to 
attract more than 25% female undergraduate majors. While acknowledging that recruiting 
efforts such as those used by RU to attract female science and engineering students 

evidenced an extraordinary commitment, Dr. Harlan testified such would be unlikely to 
translate into female majors in the absence of sufficient tenure track female professors in 

the departments. 
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DISPOSITION: Affirmed. 

 
 

SYLLABUS 
 

[***319] The University of Michigan Law School 

(Law School), one of the Nation's top law schools, follows 

an official admissions policy that seeks to achieve student 

body diversity through compliance with Regents of Univ. 

of Cal. v. Bakke, 438 U.S. 265, 57 L. Ed. 2d 750, 98 S. Ct. 

2733. Focusing on students' academic ability coupled with 

a flexible assessment of their talents, experiences, and 

potential, the policy requires admissions officials to 

evaluate each applicant based on all the information 

available in the file, including a personal statement, letters 

of recommendation, an essay describing how the applicant 

will contribute to Law School life and diversity, and the 

applicant's undergraduate grade point average (GPA) and 

Law School Admissions Test (LSAT) 

score. Additionally, officials must look beyond grades and 

scores to so-called "soft variables," such as recommenders' 

enthusiasm, the quality of the undergraduate institution and 

the applicant's essay, and the areas and difficulty of 

undergraduate course selection. The policy does not define 

diversity solely in terms of racial and ethnic status and does 

not restrict the types of diversity contributions eligible for 

"substantial weight," but it does reaffirm the Law School's 

commitment to diversity with special reference to the 

inclusion of African-American, Hispanic, and Native-

American students, who otherwise might not be 

represented in the student body in meaningful numbers. By 

enrolling a "critical mass" of underrepresented minority 

students, the policy seeks to ensure their ability to 

contribute to the Law School's character and to the legal 

profession. 

When the Law School denied admission to petitioner 

Grutter, a white Michigan resident with a 3.8 GPA and 

161 LSAT score, she filed this suit, alleging that 

respondents had discriminated against her on the basis of 

race in violation of the Fourteenth Amendment, Title VI of 

the  [***320]  Civil Rights Act of 1964, and 42 U.S.C. 

§ 1981 [42 USCS § 1981]; that she was rejected because 

the Law School uses race as a "predominant" factor, giving 

applicants belonging to certain minority groups a 

significantly greater chance of admission than students 

with similar credentials from disfavored racial groups; and 

that respondents had no compelling interest to justify that 

use of race. The District Court found the Law 
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School's use of race as an admissions factor unlawful. The 

Sixth Circuit reversed, holding that Justice Powell's 

opinion in Bakke was binding precedent establishing 

diversity as a compelling state interest, and that the Law 

School's use of race was narrowly tailored because race 

was merely a "potential 'plus' factor" and because  the Law 

School's program was virtually identical to the Harvard 

admissions program described approvingly by Justice 

Powell and appended to his Bakke opinion. 

Held: 
 

The Law School's narrowly tailored use of race in 

admissions decisions to further a compelling interest in 

obtaining the educational benefits that flow from a  diverse 

student body is not prohibited by the Equal Protection 

Clause, Title VI, or § 1981. 

(a) In the landmark Bakke case, this Court reviewed a 

medical school's racial set-aside program that reserved 

16 out of 100 seats for members of certain minority 

groups. The decision produced six separate opinions, none 

of which commanded a majority. Four Justices would have 

upheld the program on the ground that the government can 

use race to remedy disadvantages cast on minorities by past 

racial prejudice. 438 US, at 325, 57 L Ed 2d 750, 98 S Ct 

2733. Four other Justices would have struck the program 

down on statutory grounds. Id., at 408, 57 L Ed 2d 750, 98 

S Ct 2733. Justice Powell, announcing the Court's 

judgment, provided a fifth vote not only for invalidating 

the program, but also for reversing the state court's 

injunction against any use of race whatsoever. In a part of 

his opinion that was joined by no other Justice, Justice 

Powell expressed his view  that attaining a diverse student 

body was the only interest asserted by the university that 

survived scrutiny. Id., at 311, 57 L Ed 2d 750, 98 S Ct 2733. 

Grounding his analysis in the academic freedom that "long 

has been viewed as a special concern of the First 

Amendment,"" id., at 312, 314, 57 L Ed 2d 750, 98 S Ct 

2733, Justice  Powell emphasized that the "'nation's future 

depends  upon leaders trained through wide exposure' to 

the ideas and mores of students as diverse as this Nation." 

Id., at 313, 57 L Ed 2d 750, 98 S Ct 2733. However, he also 

emphasized that "it is not an interest in simple ethnic 

diversity, in which a specified percentage of the student 

body is in effect guaranteed to be members of selected 

ethnic groups," that can justify using race. Id., at 315, 57 L 

Ed 2d 750, 98 S Ct 2733. Rather, "the diversity that furthers 

a compelling state interest encompasses a far 

broader array of qualifications and characteristics of which 

racial or ethnic origin is but a single though important 

element." Ibid. Since Bakke, Justice Powell's opinion has 

been the touchstone for constitutional analysis of race-

conscious admissions policies.  Public and private 

universities across the Nation have modeled their own 

admissions programs on Justice Powell's views. Courts, 

however, have struggled to [***321] discern whether 

Justice Powell's diversity rationale is binding precedent. 

The Court finds it unnecessary to decide this issue because 

the Court endorses Justice Powell's view that student body 

diversity is a compelling state interest in the context of 

university admissions. 

(b) All government racial classifications must be 

analyzed by a reviewing court under strict scrutiny. 

Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227, 

132 L. Ed. 2d 158, 115 S. Ct. 2097. But not all such uses 

are invalidated by strict scrutiny. Race-based action 

necessary to further a compelling governmental interest 

does not violate the Equal Protection Clause so long as it 

is narrowly tailored to further that interest. E.g., Shaw v. 

Hunt, 517 U.S. 899, 908, 135 L. Ed. 2d 207, 116 S. Ct. 

1894. Context matters when reviewing such action. See 

Gomillion v. Lightfoot, 364 U.S. 339, 343-344, 5 L. Ed. 2d 

110, 81 S. Ct. 125. Not every decision influenced by race 

is equally objectionable, and strict scrutiny is designed to 

provide a framework for carefully examining the 

importance and the sincerity of the government's reasons 

for using race in a particular context. 

(c) The Court endorses Justice Powell's view that 

student body diversity is a compelling state interest that 

can justify using race in university admissions.  The  Court 

defers to the Law School's educational judgment that 

diversity is essential to its educational mission. The Court's 

scrutiny of that interest is no less strict for taking into 

account complex educational judgments in an area that lies 

primarily within the university's expertise. See, e.g., Bakke, 

438 U.S., at 319, n. 53, 57 L Ed 2d 750, 98 S Ct 2733 

(opinion of Powell, J.). Attaining a diverse student body is 

at the heart of the Law School's proper institutional 

mission, and its "good faith" is "presumed" absent "a 

showing to the contrary." Id., at 318-319, 57 L Ed 2d 750, 

98 S Ct 2733. Enrolling a "critical mass" of minority 

students simply to assure some specified percentage of a 

particular group merely because of its race or ethnic origin 

would be patently unconstitutional. E.g., id., at 307, 57 L 

Ed 2d 750, 98 S Ct 2733. But the Law School defines its 

critical mass concept by reference 
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to the substantial, important, and laudable educational 

benefits that diversity is designed to produce, including 

cross-racial understanding and the breaking down of racial 

stereotypes. The Law School's claim is further bolstered by 

numerous expert studies and reports  showing that such 

diversity promotes learning outcomes and better prepares 

students for an increasingly diverse workforce, for society, 

and for the legal profession. Major American businesses 

have made clear that the skills needed in today's 

increasingly global marketplace can only be developed 

through exposure to widely  diverse people, cultures, ideas, 

and viewpoints. High-ranking retired officers and civilian 

military leaders assert that a highly qualified, racially 

diverse officer corps is essential to national security. 

Moreover, because universities, and in particular, law 

schools, represent the training ground for a large number 

of the Nation's leaders, Sweatt v. Painter, 339 U.S. 629, 

634, 94 L. Ed. 1114, 70 S. Ct. 848, the path to leadership 

must be visibly open to talented and qualified individuals 

of every race and ethnicity. Thus, the Law School has a 

compelling interest [***322] in attaining a diverse student 

body. 

(d) The Law School's admissions program bears the 

hallmarks of a narrowly tailored plan. To be narrowly  

tailored, a race-conscious admissions program cannot 

"insulat[e] each category of applicants with certain desired 

qualifications from competition with all other applicants." 

Bakke, supra, at 315, 57 L Ed 2d 750, 98 S Ct 2733 

(opinion of Powell, J.). Instead, it may consider race or 

ethnicity only as a "'plus' in a particular applicant's file"; 

i.e., it must be "flexible enough to consider all pertinent 

elements of diversity in light of the particular 

qualifications of each applicant, and to place them on the 

same footing for consideration, although not necessarily 

according them the same weight," id., at 317, 57 L Ed 2d 

750, 98 S Ct 2733. It follows that universities cannot 

establish quotas for members of certain racial or ethnic 

groups or put them on separate admissions tracks. See id., 

at 315-316, 57 L Ed 2d 750, 98 S Ct 2733. The Law 

School's admissions program, like the Harvard plan 

approved by Justice Powell, satisfies these requirements. 

Moreover, the program is flexible enough to ensure that 

each applicant is evaluated as an individual and not in a 

way that makes race or ethnicity the defining feature of the 

application. See Bakke, supra, at 317, 57 L Ed 2d  750, 98 

S Ct 2733 (opinion of Powell, J.). The Law School engages 

in a highly individualized, holistic review of each 

applicant's file, giving serious consideration to all the ways 

an applicant might contribute to a diverse 

educational environment. There is no policy, either de jure 

or de facto, of automatic acceptance or rejection based on 

any single "soft" variable. Gratz v Bollinger, ante, 539 

U.S. 244, 156 L Ed 2d 257, 123 S Ct 2411, 

distinguished. Also, the program adequately ensures that 

all factors that may contribute to diversity are meaningfully 

considered alongside race. Moreover, the Law School 

frequently accepts nonminority applicants with grades and 

test scores lower than underrepresented minority 

applicants (and other nonminority applicants) who are 

rejected. The Court rejects the argument that the Law 

School should have used other race-neutral means to 

obtain the educational benefits of student body diversity, 

e.g., a lottery system or decreasing the emphasis on GPA 

and LSAT scores. Narrow tailoring does not require 

exhaustion of every conceivable race-neutral alternative or 

mandate that a university choose between maintaining a 

reputation for excellence or fulfilling a commitment to 

provide educational opportunities to members of all racial 

groups. Seee.g.,Wygant v. Jackson Bd. of Ed., 476 U.S. 

267, 280, n. 6, 90 L. Ed. 2d 260, 106 S. Ct. 1842, .  The 

Court is satisfied that the Law School adequately 

considered the available alternatives. The Court is also 

satisfied that, in the context of individualized 

consideration of the possible diversity contributions of 

each applicant, the Law School's race-conscious 

admissions program does not unduly harm nonminority 

applicants. Finally, race-conscious admissions policies 

must be limited in time. The Court takes the Law School 

at its word that it would like nothing better than to find a 

race-neutral admissions formula and will terminate its use 

of racial preferences as soon as practicable. The Court 

expects that 25 years from now, the use of racial  

preferences [***323] will no longer be necessary to further 

the interest approved today. 

(e) Because the Law School's use of race in 

admissions decisions is not prohibited by Equal Protection 

Clause, petitioner's statutory claims based on Title VI and 

§ 1981 also fail. See Bakke, supra, at 287,  57 L Ed 2d 750, 

98 S Ct 2733 (opinion of Powell, J.); General Building 

Contractors Assn., Inc. v.  Pennsylvania, 458 U.S. 375, 

389-391, 73 L. Ed. 2d 835, 102 S. Ct. 3141. 

288 F.3d 732, affirmed. 

 
COUNSEL: Kirk O. Kolbo argued the cause for 

petitioner. 
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Theodore B. Olson argued the cause for the United States, 

as amicus curiae, by special leave of court. 
 

Maureen E. Mahoney argued the cause for respondents. 

 
JUDGES: O'Connor, J., delivered the opinion of the 

Court, in which Stevens, Souter, Ginsburg, and Breyer, JJ., 

joined, and in which Scalia and Thomas, JJ., joined in part 

insofar as it is consistent with the views expressed in Part 

VII of the opinion of Thomas, J. Ginsburg, J., filed a 

concurring opinion, in which Breyer, J., joined. Scalia, J., 

filed an opinion concurring in part and dissenting in part, 

in which Thomas, J., joined. Thomas, J., filed an opinion 

concurring in part and dissenting in part, in which 

SCALIA, J., joined as to Parts I-VII. Rehnquist, C. J., filed 

a dissenting opinion, in which Scalia, Kennedy, and 

Thomas, JJ., joined. Kennedy, J., filed a dissenting 

opinion. 

 

OPINION BY: O'CONNOR 

 
OPINION 

 

[*311] [**2331] Justice O'Connor delivered the 

opinion of the Court. 
 

[***LEdHR1A] [1A] [***LEdHR2A] [2A] This 

case requires us to decide whether the use of race as a 

factor in student admissions by the University of Michigan 

Law School (Law School) is unlawful. 

[*312] I 

A 

The Law School ranks among the Nation's top law 

schools. It receives more than 3,500 applications each year 

for a class [*313] of around 350 students.  Seeking  to 

"admit a group of students who individually and 

collectively are among the most capable," the Law  School 

looks for individuals with "substantial [*314] promise for 

success in law school" and "a strong likelihood of 

succeeding in the practice of law and contributing in 

diverse ways to the well-being of others." App. 110. More 

broadly, the Law School seeks "a mix of students with 

varying backgrounds and experiences who will respect and 

learn from each other." Ibid. In 1992, the dean of the Law 

School charged a faculty committee with crafting a written 

admissions policy to implement these goals. In particular, 

the Law School sought to ensure that its efforts to achieve 

student body diversity complied 

with this Court's most recent ruling on the use of race in 

university admissions. See Regents of Univ. of Cal. v. 

Bakke, 438 U.S. 265, 57 L. Ed. 2d 750, 98 S. Ct. 2733 

(1978). [*315] Upon the unanimous adoption of the 

committee's report by the Law School faculty, it became 

the Law School's official admissions policy. 

The hallmark of that policy is its focus on academic 

ability coupled with a flexible assessment of applicants' 

talents, experiences, and potential "to contribute to the 

learning of those around them." App. 111. The policy  

requires admissions officials to evaluate each applicant 

based on all the information available in the file, including 

a personal statement, letters of recommendation, [**2332] 

and an essay describing the ways in which the applicant 

will contribute to the life and diversity of the [***324] Law 

School. Id., at 83-84, 114-121. In reviewing an applicant's 

file, admissions officials must consider the applicant's 

undergraduate grade point average (GPA) and Law School 

Admissions Test (LSAT) score because they are important 

(if imperfect) predictors of academic success in law 

school. Id., at 112. The policy stresses that "no applicant 

should be admitted unless we expect that applicant to do 

well enough to graduate with no serious academic 

problems." Id., at 111. 

The policy makes clear, however, that even the highest 

possible score does not guarantee admission to the Law 

School. Id., at 113. Nor does a low score automatically 

disqualify an applicant. Ibid. Rather, the policy requires 

admissions officials to look beyond  grades and test scores 

to other criteria that are important to the Law School's 

educational objectives. Id., at 114. So-called "'soft' 

variables" such as "the enthusiasm of recommenders, the 

quality of the undergraduate institution, the quality of the 

applicant's essay, and the areas and difficulty of 

undergraduate course selection" are all brought to bear in 

assessing an "applicant's likely contributions to the 

intellectual and social life of the institution." Ibid. 

The policy aspires to "achieve that diversity which has 

the potential to enrich everyone's education and thus make 

a law school class stronger than the sum of its parts." Id., 

at 118.  [*316]  The policy does not restrict  the types of 

diversity contributions eligible for "substantial weight" in 

the admissions process, but instead recognizes "many 

possible bases for diversity admissions." Id., at 118, 120. 

The policy does, however, 
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reaffirm the Law School's longstanding commitment to 

"one particular type of diversity," that is, "racial and ethnic 

diversity with special reference to the inclusion of students 

from groups which have been historically discriminated 

against, like African-Americans, Hispanics and Native 

Americans, who without this commitment might not be 

represented in our student body in meaningful numbers." 

Id., at 120. By  enrolling  a "'critical mass' of 

[underrepresented] minority students," the Law School 

seeks to "ensure their ability to make unique contributions 

to the character of the Law School." Id., at 120-121. 

The policy does not define diversity "solely in terms 

of racial and ethnic status." Id., at 121. Nor is the policy 

"insensitive to the competition among all students for 

admission to the Law School." Ibid. Rather, the policy  

seeks to guide admissions officers in "producing classes 

both diverse and academically outstanding, classes made 

up of students who promise to continue the tradition of 

outstanding contribution by Michigan Graduates to the 

legal profession." Ibid. 

B 
 

[***LEdHR3] [3] Petitioner Barbara Grutter is a 

white Michigan resident who applied to the Law School in 

1996 with a 3.8 grade point average and 161 LSAT  score. 

The Law School initially placed petitioner on a waiting list, 

but subsequently rejected her application. In December 

1997, petitioner filed suit in the United States District 

Court for the Eastern District of Michigan against the Law 

School, the Regents of the University of Michigan, Lee 

Bollinger (Dean of the Law School from 1987 to 1994, and 

President of the University of  [***325] Michigan from 

1996 to 2002), Jeffrey Lehman (Dean of the Law School), 

and Dennis Shields (Director of Admissions at the Law 

School from  1991  [*317]  until 1998). Petitioner alleged 

that respondents discriminated against her on the basis of 

race in violation of the Fourteenth Amendment; Title VI of 

the Civil Rights Act of 1964, 78 Stat 252, 42 USC § 2000d 

[42 USCS § 2000d]; and Rev Stat § 1977, as amended, 42 

USC § 1981 [42 USCS § 1981]. 

Petitioner further alleged that her application was 

rejected because the Law School uses race as a 

"predominant" factor, [**2333] giving applicants who 

belong to certain minority groups "a significantly greater 

chance of admission than students with  similar credentials 

from disfavored racial groups." App. 33-34. 

Petitioner also alleged that respondents "had no 

compelling interest to justify their use of race in the 

admissions process." Id., at 34. Petitioner requested 

compensatory and punitive damages, an order requiring 

the Law School to offer her admission, and an injunction 

prohibiting the Law School from continuing to 

discriminate on the basis of race. Id., at 36. Petitioner 

clearly has standing to bring this lawsuit. Northeastern 

Fla. Chapter, Associated Gen. Contractors of America v. 

Jacksonville, 508 U.S. 656, 666, 124 L. Ed. 2d 586, 113 

S. Ct. 2297 (1993) . 
 

The District Court granted petitioner's motion for 

class certification and for bifurcation of the trial into 

liability and damages phases. The class was defined as "'all 

persons who (A) applied for and were not granted  

admission to the University of Michigan Law School for 

the academic years since (and including) 1995 until the 

time that judgment is entered herein; and (B) were 

members of those racial or ethnic groups, including 

Caucasian, that Defendants treated less favorably in 

considering their applications for admission to the Law 

School.'" App. to Pet. for Cert. 191a-192a. 

The District Court heard oral argument on the  parties' 

cross-motions for summary judgment on December 22, 

2000. Taking the motions under advisement, the District 

Court indicated that it would decide as a matter of law 

whether the Law School's asserted interest in obtaining the 

educational benefits that flow from a diverse student body 

was  compelling.  [*318] The District Court also indicated 

that it would conduct a bench trial on the extent to which 

race was a factor in the Law School's admissions decisions, 

and whether the Law School's consideration of race in 

admissions decisions constituted a race-based double 

standard. 

During the 15-day bench trial, the parties introduced 

extensive evidence concerning the Law School's use of 

race in the admissions process. Dennis Shields, Director of 

Admissions when petitioner applied to the Law  School, 

testified that he did not direct his staff to admit a particular 

percentage or number of minority students, but rather to 

consider an applicant's race along with all other factors. 

Id., at 206a. Shields testified that at the height of the 

admissions season, he would frequently consult the so-

called "daily reports" that kept track of the racial and ethnic 

composition of the class (along with other information 

such as residency status and gender). Id., at 
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207a. This was done, Shields testified, to ensure that a 

critical mass of underrepresented minority students would 

be reached so as to realize the educational [***326] 

benefits of a diverse student body. Ibid. Shields stressed, 

however, that he did not seek to admit any particular 

number or percentage of underrepresented minority 

students. Ibid. 

Erica Munzel, who succeeded Shields as Director of 

Admissions, testified that "'critical mass'" means 

"'meaningful numbers'" or "'meaningful representation, '" 

which she understood to mean a number that encourages 

underrepresented minority students to participate in the 

classroom and not feel isolated. Id., at 208a-209a.  Munzel 

stated there is no number, percentage, or range of numbers 

or percentages that constitute critical mass. Id., at 209a. 

Munzel also asserted that she must consider the race of 

applicants because a critical mass of underrepresented 

minority students could not be enrolled if admissions 

decisions were based primarily on undergraduate GPAs 

and LSAT scores. Ibid. 

The current Dean of the Law School, Jeffrey Lehman, 

also testified. Like the other Law School witnesses, 

Lehman did [*319] not quantify critical mass in terms of 

numbers or percentages. Id., at 211a. He indicated that 

critical mass means numbers [**2334]  such that 

underrepresented minority students do not feel isolated or 

like spokespersons for their race. Ibid. When asked about 

the extent to which race is considered in admissions, 

Lehman testified that it varies from one applicant to 

another. Ibid. In some cases, according to Lehman's 

testimony, an applicant's race may play no role, while in 

others it may be a "'determinative'" factor. Ibid. 

The District Court heard extensive testimony from 

Professor Richard Lempert, who chaired the faculty 

committee that drafted the 1992 policy. Lempert 

emphasized that the Law School seeks students with 

diverse interests and backgrounds to enhance classroom 

discussion and the educational experience both inside and 

outside the classroom. Id., at 213a.  When asked about  the 

policy's "'commitment to racial and ethnic diversity with 

special reference to the inclusion of students from groups 

which have been historically discriminated against,'" 

Lempert explained that this language did not purport to 

remedy past discrimination, but rather to include students 

who may bring to the Law School a perspective different 

from that of members of groups which have not been the 

victims of such discrimination. 

Ibid. Lempert acknowledged that other groups, such as 

Asians and Jews, have experienced discrimination, but 

explained they were not mentioned in the policy because 

individuals who are members of those groups were already 

being admitted to the Law School in significant numbers. 

Ibid. 

Kent Syverud was the final witness to testify about the 

Law School's use of race in admissions decisions. Syverud 

was a professor at the Law School when the 1992 

admissions policy was adopted and is now Dean of 

Vanderbilt Law School. In addition to his testimony at 

trial, Syverud submitted several expert reports on the 

educational benefits of diversity. Syverud's testimony 

indicated that when a critical mass of underrepresented 

minority students is present, [*320] racial stereotypes lose 

their force because nonminority students learn there is no 

"'minority viewpoint'" but rather a variety of viewpoints 

among minority students. Id., at 215a. 

[***327] In an attempt to quantify the extent to 

which the Law School actually considers race in making 

admissions decisions, the parties introduced voluminous 

evidence at trial. Relying on data obtained from the Law 

School, petitioner's expert, Dr. Kinley Larntz, generated 

and analyzed "admissions grids" for the years in question 

(1995-2000). These grids show the number of applicants 

and the number of admittees for all combinations of GPAs 

and LSAT scores. Dr. Larntz made "'cell-by-cell'" 

comparisons between applicants of different races to 

determine whether a statistically significant relationship 

existed between race and admission rates. He concluded 

that membership in certain minority groups "'is an 

extremely strong factor in the decision for acceptance,'" 

and that applicants from these minority groups "'are given 

an extremely large allowance for admission'" as  compared 

to applicants who are members of nonfavored groups. Id., 

at 218a-220a. Dr. Larntz  conceded,  however, that race is 

not the predominant factor in the Law School's admissions 

calculus. 12 Tr. 11-13 (Feb. 10, 

2001). 
 

Dr. Stephen Raudenbush, the Law School's expert, 

focused on the predicted effect of eliminating race as a 

factor in the Law School's admission process. In Dr. 

Raudenbush's view, a race-blind admissions system would 

have a "'very dramatic,'" negative effect on 

underrepresented minority admissions. App. to Pet. for 

Cert. 223a. He testified that in 2000, 35 percent of 

underrepresented minority applicants were admitted. 
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Ibid. Dr. Raudenbush predicted that if race were not 

considered, only 10 percent of those applicants would have 

been admitted. Ibid. Under this scenario, underrepresented 

minority students would have comprised 4 percent of the 

entering class in 2000 instead of the actual figure of 14.5 

percent. Ibid. 

[**2335] [*321] In the end, the District Court 

concluded that the Law School's use of race as a factor in 

admissions decisions was unlawful. Applying strict 

scrutiny, the District Court determined that the Law 

School's asserted interest in assembling a diverse student 

body was not compelling because "the attainment of a 

racially diverse class . . . was not recognized as such by 

Bakke and is not a remedy for past discrimination." Id., at 

246a. The District Court went on to hold that even if 

diversity were compelling, the Law School had not 

narrowly tailored its use of race to further that interest. The 

District Court granted petitioner's request for declaratory 

relief and enjoined the Law School from using race as a 

factor in its admissions decisions. The Court of Appeals 

entered a stay of the injunction pending appeal. 

Sitting en banc, the Court of Appeals reversed the 

District Court's judgment and vacated the injunction. The 

Court of Appeals first held that Justice Powell's opinion in 

Bakke was binding precedent establishing diversity as  a 

compelling state interest. According to the Court of 

Appeals, Justice Powell's opinion with respect to  diversity 

comprised the controlling rationale for the judgment of this 

Court under the analysis set forth in Marks v. United States, 

430 U.S. 188, 51 L. Ed. 2d 260, 97 S. Ct. 990 (1977). The 

Court of Appeals also held that the Law School's use of 

race was narrowly tailored because race was merely a 

"potential 'plus' factor" and because the Law School's 

program was "virtually identical" [***328] to the Harvard 

admissions program described approvingly by Justice 

Powell and appended to his Bakke opinion. 288 F.3d 732, 

746, 749 (CA6 2002). 

Four dissenting judges would have held the Law 

School's use of race unconstitutional. Three of the 

dissenters, rejecting the majority's Marks analysis, 

examined the Law School's interest in student body 

diversity on the merits and concluded it was not 

compelling. The fourth dissenter, writing separately, found 

it unnecessary to decide whether diversity was a 

compelling interest because, like the other dissenters, 

[*322] he believed that the Law School's use of race was 

not narrowly tailored to further that interest. 
 

[***LEdHR4A] [4A] We granted certiorari, 537 

U.S. 1043, 537 U.S. 1043, 154 L. Ed. 2d 514, 123 S. Ct. 

617 (2002), to resolve the disagreement among the  Courts 

of Appeals on a question of national importance: Whether 

diversity is a compelling interest that can justify the 

narrowly tailored use of race in selecting applicants for 

admission to public universities.  Compare Hopwood 

v. Texas, 78 F.3d 932 (CA5 1996) (Hopwood I) (holding 

that diversity is not a compelling state interest), with Smith 

v. University of Wash. Law School, 233 F.3d 1188 (CA9 

2000) (holding that it is). 

II 

A 

We last addressed the use of race in public higher 

education over 25 years ago. In the landmark Bakke case, 

we reviewed a racial set-aside program that reserved 16 

out of 100 seats in a medical school class for members of 

certain minority groups. 438 U.S. 265, 57 L. Ed. 2d 750, 

98 S. Ct. 2733 (1978). The decision produced six  separate 

opinions, none of which commanded a majority of the 

Court. Four Justices would have upheld the program 

against all attack on the ground that the government can 

use race to "remedy disadvantages cast on minorities by 

past racial prejudice." Id., at 325, 57 L Ed 2d 750, 98 S Ct 

2733 (joint opinion of Brennan, White, Marshall, and 

Blackmun, JJ., concurring in judgment in part and 

dissenting in part). Four other Justices avoided the 

constitutional question altogether and struck down the 

program on statutory grounds.  Id.,  at 408, 57 L Ed 2d 750, 

98 S Ct 2733 (opinion of Stevens, J., joined by Burger, C. 

J., and Stewart and Rehnquist, JJ., concurring in judgment 

in part and dissenting in part). Justice Powell provided a 

fifth vote not only for invalidating the set-aside program, 

but [**2336] also for reversing the state court's injunction 

against any use of race whatsoever. The only holding for 

the Court in Bakke was that a "State has a substantial 

interest that legitimately may be served by a properly 

devised admissions program involving [*323] the 

competitive consideration of race and ethnic origin." Id., at 

320, 57 L Ed 2d 750, 98 S Ct 2733. Thus, we reversed that 

part of the lower court's judgment that enjoined the 

university "from any consideration of the race of any 

applicant." Ibid. 

Since this Court's splintered decision in Bakke, 
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Justice Powell's opinion announcing the judgment of the 

Court has served as the touchstone for constitutional 

analysis of race-conscious admissions policies.  Public and 

private universities across the Nation have modeled their 

own admissions programs on Justice Powell's views on 

permissible race-conscious [***329] policies. See, e.g., 

Brief for Judith Areen et al. as Amici Curiae 12-13 (law 

school admissions programs employ "methods designed 

from and based on Justice Powell's opinion in Bakke"); 

Brief for Amherst College et al. as Amici Curiae 27 ("After 

Bakke, each of the amici (and undoubtedly other selective 

colleges and universities as well) reviewed their 

admissions procedures in light of Justice Powell's opinion 

. . . and set sail accordingly"). We therefore discuss Justice 

Powell's opinion in some detail. 

Justice Powell began by stating that "the guarantee of 

equal protection cannot mean one thing when applied to 

one individual and something else when applied to a person 

of another color. If both are not accorded the  same 

protection, then it is not equal." Bakke, 438 U.S., at 289- 

290, 57 L Ed 2d 750, 98 S Ct 2733. In Justice 

Powell's view, when governmental decisions "touch upon 

an individual's race or ethnic background, he is entitled to 

a judicial determination that the burden he is asked to bear 

on that basis is precisely tailored to serve a compelling 

governmental interest." Id., at 299, 57 L Ed 2d 750, 98 S 

Ct 2733. Under this exacting standard, only one of the 

interests asserted by the university survived Justice 

Powell's scrutiny. 

First, Justice Powell rejected an interest in "'reducing 

the historic deficit of traditionally disfavored minorities in 

medical schools and in the medical profession'" as an 

unlawful interest in racial balancing.  Id., at 306-307, 57  L 

Ed 2d 750, 98 S Ct 2733. Second, Justice Powell rejected 

an interest in remedying societal discrimination [*324] 

because such measures would risk placing unnecessary 

burdens on innocent third parties "who bear no 

responsibility for whatever harm the beneficiaries of the 

special admissions program are thought to have suffered." 

Id., at 310, 57 L Ed 2d 750, 98 S Ct 2733. Third, Justice 

Powell rejected an interest in "increasing the number of 

physicians who will practice in communities currently 

underserved," concluding that even if such an interest 

could be compelling in some circumstances the program 

under review was not "geared to promote that goal." Id., 

at 306, 310, 57 L Ed 2d 750, 

98 S Ct 2733. 

Justice Powell approved the university's use of race to 

further only one interest: "the attainment of a diverse 

student body." Id., at 311, 57 L Ed 2d 750, 98 S Ct 2733. 

With the important proviso that "constitutional limitations 

protecting individual rights may not be disregarded," 

Justice Powell grounded his analysis in the academic 

freedom that "long has been viewed as a special concern 

of the First Amendment." Id., at 312, 314, 57 L Ed 2d 750, 

98 S Ct 2733. Justice Powell emphasized that nothing less 

than the "'nation's future depends upon leaders trained 

through wide exposure' to the ideas and mores of students 

as diverse as this Nation of many peoples." Id., at 313, 57 

L Ed 2d 750, 98 S Ct 2733 (quoting Keyishian v. Board of 

Regents of Univ. of State of N. Y., 385 U.S. 589, 603, 17 

L. Ed. 2d 629, 87 S. Ct. 

675 (1967)). In seeking the "right to select those students 

who will contribute the most to the 'robust exchange of 

ideas,'" a university seeks "to achieve a goal that is of 

paramount importance in the fulfillment of its mission." 

438 US, at 313, 57 L Ed 2d 750, 98 S Ct 2733.  Both 

"tradition and experience lend support [***330] to 

[**2337] the view that the contribution of diversity is 

substantial." Ibid. 

Justice Powell was, however, careful to emphasize 

that in his view race "is only one element in a range of 

factors a university properly may consider in attaining the 

goal of a heterogeneous student body." Id., at 314, 57 L Ed 

2d 750, 98 S Ct 2733. For Justice Powell, "it is not an 

interest in simple ethnic diversity, in which a specified 

percentage of the student body is in effect guaranteed to be 

members of selected ethnic groups," that [*325] can justify 

the use of race. Id., at 315, 57 L Ed 2d 750, 98 S Ct 2733. 

Rather, "the diversity that furthers a compelling state 

interest encompasses a far broader array of qualifications 

and characteristics of which racial or ethnic origin is but a 

single though important element." Ibid. 

In the wake of our fractured decision in Bakke,  courts 

have struggled to discern whether Justice Powell's 

diversity rationale, set forth in part of the opinion joined by 

no other Justice, is nonetheless binding precedent under 

Marks. In that case, we explained that "when a fragmented 

Court decides a case and no single rationale explaining the 

result enjoys the assent of five Justices, the holding of the 

Court may be viewed as that position taken by those 

Members who concurred in the judgments on  the 

narrowest grounds." 430 US, at 193, 51 L Ed 2d 260, 

97 S Ct 990 (internal quotation marks and citation 

omitted). As the divergent opinions of the lower courts 
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demonstrate, however, "this test is more easily stated than 

applied to the various opinions supporting the result in 

[Bakke]." Nichols v. United States, 511 U.S. 738, 745-746, 

128 L. Ed. 2d 745, 114 S. Ct. 1921 (1994) . 

Compare, e.g., Johnson v. Board of Regents of Univ. of 

Ga., 263 F.3d 1234 (CA11 2001) (Justice Powell's 

diversity rationale was not the holding of the Court); 

Hopwood v. Texas, 236 F.3d 256, 274-275 (CA5 2000) 

(Hopwood II) (same); Hopwood I, 78 F.3d 932 (same), 

with Smith v. Univ. of Wash. Law School, 233 F.3d 1188 

(Justice Powell's opinion, including the diversity rationale, 

is controlling under Marks). 

[***LEdHR4B] [4B] We do not find it necessary to 

decide whether Justice Powell's opinion is binding under 

Marks. It does not seem "useful to pursue the Marks 

inquiry to the utmost logical possibility when it has so 

obviously baffled and divided the lower courts that have 

considered it." Nichols v. United States, supra, at 745-746, 

128 L Ed 2d 745, 114 S Ct 1921. More 

important, for the reasons set out below, today we endorse 

Justice Powell's view that student body diversity is a 

compelling state interest that can justify the use of race in 

university admissions. 

[*326] B 
 

[***LEdHR5] [5] [***LEdHR6] [6] The Equal 

Protection Clause provides that no State shall "deny to any 

person within its jurisdiction the equal protection of the 

laws. " U.S. Const., Amdt. 14, § 2. Because the Fourteenth 

Amendment "protects persons, not  groups," all 

"governmental action based on race--a group classification 

long recognized as in most circumstances irrelevant and 

therefore prohibited--should be subjected to detailed 

judicial inquiry to ensure that the personal right to equal 

protection of the laws has not been infringed." Adarand 

Constructors, Inc. v. Pena, 515 U.S. 200,  227,  132  L.  Ed.  

2d  158,  115  S.  Ct.  2097 (1995) 

(emphasis in original; internal [***331] quotation marks 

and citation omitted). We are a "free people whose 

institutions are founded upon the doctrine of equality." 

Loving v. Virginia, 388 U.S. 1, 11, 18 L. Ed. 2d 1010, 87 

S. Ct. 1817 (1967) (internal quotation marks and citation 

omitted). It follows from that principle that "government 

may treat people differently because of their race only for 

the most compelling reasons." Adarand  Constructors, Inc. 

v. Pena, 515 U.S., at 227, 132 L Ed 2d 158, 115 S Ct 2097. 

We have held that all racial classifications imposed 

by government "must be analyzed by a reviewing court 

under strict scrutiny." IbidIbid. This means that such 

classifications are constitutional only if they are narrowly 

tailored to further compelling [**2338] governmental 

interests. "Absent searching judicial inquiry into the 

justification for such race-based measures," we have no 

way to determine what "classifications are 'benign' or 

'remedial' and what classifications are in fact motivated by 

illegitimate notions of racial inferiority or simple  racial 

politics." Richmond v. J. A. Croson Co., 488 U.S. 469, 493, 

102 L. Ed. 2d 854, 109 S. Ct. 706 (1989) 

(plurality opinion). We apply strict scrutiny to all racial 

classifications to "'smoke out' illegitimate uses of race by 

assuring that [government] is pursuing a goal important 

enough to warrant use of a highly suspect tool." Ibid. 

Strict scrutiny is not "strict in theory, but fatal in fact." 

Adarand Constructors, Inc. v. Pena, supra, at 237, 

132 L Ed 2d 158, 115 S Ct 2097 (internal  quotation marks 

and citation omitted). Although all governmental [*327] 

uses of race are subject to strict scrutiny, not all are 

invalidated by it. As we have explained, "whenever the 

government treats any person unequally because of his or 

her race, that person has suffered an injury that falls 

squarely within the language and spirit of the 

Constitution's guarantee of equal protection." 515 U.S.,  at 

229-230, 132 L Ed 2d 158, 115 S Ct 2097. But that 

observation "says nothing about the ultimate validity of 

any particular law; that determination is the job of the court 

applying strict scrutiny." Id., at 230, 132 L Ed 2d 158, 115 

S Ct 2097. When race-based action is necessary to further 

a compelling governmental interest, such action does not 

violate the constitutional guarantee of equal protection so 

long as the narrow-tailoring requirement is also satisfied. 

[***LEdHR7] [7] Context matters when reviewing 

race-based governmental action under the Equal 

Protection Clause. See Gomillion v. Lightfoot, 364 U.S. 

339, 343-344, 5 L. Ed. 2d 110, 81 S. Ct. 125 (1960) 

(admonishing that, "in dealing with claims under broad 

provisions of the Constitution, which derive content by  an 

interpretive process of inclusion and exclusion, it is 

imperative that generalizations, based on and qualified by 

the concrete situations that gave rise to them, must not be 

applied out of context in disregard of variant controlling 

facts"). In Adarand Constructors, Inc. v Pena, we made 

clear that strict scrutiny must take "'relevant differences' 

into account. " 515 US, at 228, 132 L Ed 2d 158, 115 S  Ct 

2097. Indeed, as we explained, that is its 
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"fundamental purpose." Ibid. Not every decision 

influenced by race is equally objectionable and strict 

scrutiny is designed to provide a framework for carefully 

examining the importance and the sincerity of the reasons 

advanced by the governmental [***332] decisionmaker 

for the use of race in that particular context. 

III 

A 

[***LEdHR8A] [8A] With these principles in mind, 

we turn to the question whether the Law School's use of 

race is justified by a compelling state interest. Before this 

Court, as they have [*328] throughout this litigation, 

respondents assert only one justification for their use of 

race in the admissions process: obtaining "the educational 

benefits that flow from a diverse student body." Brief for 

Respondents Bollinger et al. i. In other words, the Law 

School asks us to recognize, in the context of higher 

education, a compelling state interest in student body 

diversity. 

[***LEdHR1B] [1B] [***LEdHR4C]    [4C] 

[***LEdHR8B] [8B] We first wish to dispel the notion 

that the Law School's argument has been foreclosed, either 

expressly or implicitly, by our affirmative-action cases 

decided since Bakke. It is true that some language  in those 

opinions might be read to suggest that remedying past 

discrimination is the only permissible justification for 

race-based governmental action.  See, e.g., Richmond 

v. J. A. Croson Co., supra, at 493, 102 L Ed 2d 854, 109 S 

Ct 706 (plurality opinion) (stating that unless 

classifications based on race are "strictly reserved for 

remedial settings, they may in fact promote notions of 

racial inferiority and lead to a politics of [**2339] racial 

hostility"). But we have never held that the only 

governmental use of race that can survive strict scrutiny  is 

remedying past discrimination. Nor, since Bakke, have we 

directly addressed the use of race in the context of public 

higher education. Today, we hold that the Law School has 

a compelling interest in attaining a diverse  student body. 

[***LEdHR8C] [8C] The Law School's educational 

judgment that such diversity is essential to its educational 

mission is one to which we defer. The Law School's 

assessment that diversity will, in fact, yield educational 

benefits is substantiated by respondents and their amici. 

Our scrutiny of the interest asserted by the Law School is 

no less strict for taking into account complex educational 

judgments in an area that lies primarily within the expertise 

of the university. Our holding today is in keeping with our 

tradition of giving a degree of deference to a university's 

academic decisions, within constitutionally prescribed 

limits.  See Regents of Univ.  of Mich. v. Ewing, 474 U.S. 

214, 225, 88 L. Ed. 2d 523, 

106 S. Ct. 507 (1985); Board of Curators of Univ. of Mo. 

[*329]  v. Horowitz, 435 U.S. 78, 96, n. 6, 55 L. Ed. 2d 

124, 98 S. Ct. 948 (1978); Bakke, 438 U.S., at 319, n. 53, 

57 L Ed 2d 750, 98 S Ct 2733 (opinion of Powell, J.). 
 

[***LEdHR8D] [8D] [***LEdHR9] [9] We have 

long recognized that, given the important purpose of public 

education and the expansive freedoms of speech and 

thought associated with the university environment, 

universities occupy a special niche in our constitutional 

tradition. See, e.g., Wieman v. Updegraff, 344 U.S. 183, 

195, 97 L. Ed. 216, 73 S. Ct. 215 (1952) (Frankfurter, J., 

concurring); Sweezy v. New Hampshire, 354 U.S. 234,  

250, 1 L. Ed. 2d 1311, 77 S. Ct. 1203 (1957); Shelton v. 

Tucker, 364 U.S. 479, 487, 5 L. Ed. 2d 231, 81 S. Ct. 247 

(1960); Keyishian v. Board of Regents of Univ. of State of 

N. Y., 385 U.S., at 603, 17 L Ed 2d 629, 87 S Ct 675.  In 

announcing the principle of student body diversity as a 

compelling state interest, Justice Powell [***333] invoked 

our cases recognizing a constitutional dimension, 

grounded in the First Amendment, of educational 

autonomy: "The freedom of a university to make its own 

judgments as to education includes the selection of its 

student body." Bakke, supra, at 312, 57 L Ed 2d 750, 98 S 

Ct 2733. From this premise, Justice Powell reasoned that 

by claiming "the right to select those students who will 

contribute the most to the 'robust exchange of ideas,'" a 

university "seeks to achieve a goal that is of paramount 

importance in the fulfillment of its mission." 438 US, at 

313, 57 L Ed 2d 750, 98 S Ct 2733 (quoting Keyishian v. 

Board of Regents of Univ. of State of N. Y., supra, at 603, 

17 L Ed 2d 629, 87 S Ct 675). Our conclusion that the Law 

School has a compelling interest in a diverse student body 

is informed by our view that attaining a diverse student 

body is at the heart of the Law School's proper institutional 

mission, and that "good faith" on the part of a university is 

"presumed" absent "a showing to the contrary."  438 U.S., 

at 318-319, 57 L Ed 2d 750, 98 S Ct 

2733. 
 

[***LEdHR8E] [8E] [***LEdHR10] [10] As part 

of its goal of "assembling a class that is both exceptionally 

academically qualified and broadly diverse, " the Law 

School seeks to "enroll a 'critical mass' of 
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minority students." Brief for Respondents Bollinger et al. 

13. The Law School's interest is not simply "to assure  

within its student body some specified percentage of a 

particular group merely because of its race or ethnic 

origin." Bakke, 438 U.S., at [*330] 307, 57 L Ed 2d 750, 

98 S Ct 2733 (opinion of Powell, J.). That would amount 

to outright racial balancing, which is patently 

unconstitutional. Ibid.; Freeman v. Pitts, 503 U.S. 467, 

494, 118 L. Ed. 2d 108, 112 S. Ct. 1430 (1992) ("Racial 

balance is not to be achieved for its own sake"); Richmond 

v. J. A. Croson Co., 488 U.S., at 507, 102 L Ed 2d 854, 109 

S Ct 706. Rather, the Law School's concept of critical mass 

is defined by reference to the educational benefits that 

diversity is designed to produce. 

[***LEdHR8F] [8F] These benefits are substantial. 

As the District Court emphasized, the Law School's 

admissions policy promotes "cross-racial understanding," 

helps to [**2340] break down racial stereotypes, and 

"enables [students] to better understand persons of 

different races." App. to Pet. for Cert. 246a. These benefits 

are "important and laudable," because  "classroom 

discussion is livelier, more spirited, and simply more 

enlightening and interesting" when the students have "the 

greatest possible variety of backgrounds." Id., at 246a, 

244a. 

The Law School's claim of a compelling interest is 

further bolstered by its amici, who point to the educational 

benefits that flow from student body diversity. In addition 

to the expert studies and reports entered into evidence at 

trial, numerous studies show that student body diversity 

promotes learning outcomes, and "better prepares students 

for an increasingly diverse workforce and society, and 

better prepares them as professionals." Brief for American 

Educational Research Association et al. as Amici Curiae 3; 

see, e.g., W. Bowen & D. Bok, The Shape of the River 

(1998); Diversity Challenged: Evidence on the Impact of 

Affirmative Action (G. Orfield & M. Kurlaender eds. 

2001); Compelling Interest: Examining the Evidence on 

Racial Dynamics in Colleges and Universities (M. Chang, 

D. Witt, J. Jones, & K. Hakuta eds. 2003). 

These benefits are not theoretical [***334] but real, as 

major American businesses have made clear that the skills 

needed in today's increasingly global marketplace can only 

be developed through exposure to widely  diverse people, 

cultures, ideas, and viewpoints. Brief for 3M et al. as 

Amici Curiae [*331] 5; Brief for General 

Motors Corp. as Amicus Curiae 3-4. What is more, high-

ranking retired officers and civilian leaders of the United 

States military assert that, "based on [their] decades of 

experience," a "highly qualified, racially diverse officer 

corps . . . is essential to the military's ability to fulfill its 

principle mission to provide national security." Brief for 

Julius W. Becton, Jr. et al. as Amici Curiae 27. The primary 

sources for the Nation's officer corps are the service 

academies and the Reserve Officers Training Corps 

(ROTC), the latter comprising students already admitted to 

participating colleges  and universities. Id., at 5. At present, 

"the military cannot  achieve an officer corps that is both 

highly qualified and racially diverse unless the service 

academies and the ROTC used limited race-conscious 

recruiting and admissions policies." Ibid. (emphasis in 

original). To fulfill its mission, the military "must be 

selective in admissions for training and education for the 

officer corps, and it must train and educate a highly 

qualified, racially diverse officer corps in a racially diverse 

setting." Id., at 29 (emphasis in original). We agree that "it  

requires only a small step from this analysis to conclude 

that our country's other most selective institutions must 

remain both diverse and selective." Ibid. 

We have repeatedly acknowledged the overriding 

importance of preparing students for work and citizenship, 

describing education as pivotal to "sustaining our political 

and cultural heritage" with a fundamental role in 

maintaining the fabric of society. Plyler v. Doe, 457 U.S. 

202, 221, 72 L. Ed. 2d 786, 102 S. Ct. 2382 

(1982).  This Court has long recognized that "education . 

. . is the very foundation of good citizenship." Brown v. 

Board of Education, 347 U.S. 483, 493, 98 L. Ed. 873, 74 

S. Ct. 686 (1954). For this reason, the diffusion of 

knowledge and opportunity through public institutions of 

higher education must be accessible to all individuals 

regardless of race or ethnicity. The United States, as 

amicus curiae, affirms that "ensuring that public 

institutions are open and available to all segments of 

American [*332] society, including people of all races and 

ethnicities, represents a paramount government objective." 

Brief for United States as Amicus Curiae 13. And, 

"nowhere is the importance of such openness more acute 

than in the context of higher education." Ibid. Effective 

participation by members of all racial and ethnic groups in 

the civic life of our Nation is [**2341] essential if the 

dream of one Nation, indivisible, is to be realized. 
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Moreover, universities, and in particular, law schools, 

represent the training ground for a large number of our 

Nation's leaders. Sweatt v. Painter, 339 U.S. 629, 634, 94 

L. Ed. 1114, 70 S. Ct. 848 (1950) (describing law school as 

a "proving ground for legal learning and practice"). 

Individuals with law degrees occupy roughly half the state 

governorships, more than half the seats in the United States 

Senate, and more than a third of the seats in the United 

States House of Representatives. See Brief for Association 

of American  [***335]  Law Schools as Amicus Curiae 5-

6. The pattern is even more striking when it comes to 

highly selective law schools. A handful of these schools 

accounts for 25 of the 100 United States Senators, 74 

United States Courts of Appeals judges, and nearly 200 of 

the more than 600 United States District Court judges. Id., 

at 6. 

In order to cultivate a set of leaders with legitimacy in 

the eyes of the citizenry, it is necessary that the path to 

leadership be visibly open to talented and qualified 

individuals of every race and ethnicity. All members of our 

heterogeneous society must have confidence in the 

openness and integrity of the educational institutions that 

provide this training. As we have recognized, law schools 

"cannot be effective in isolation from the individuals and 

institutions with which the law interacts." See Sweatt v. 

Painter, supra, at 634, 94 L Ed 1114, 70 S Ct 848.  Access 

to legal education (and thus the legal profession) must be 

inclusive of talented and qualified individuals of every race 

and ethnicity, so that all members of our heterogeneous 

society [*333] may participate in the educational 

institutions that provide the training and education 

necessary to succeed in America. 

The Law School does not premise its need for critical 

mass on "any belief that minority students always (or even 

consistently) express some characteristic minority 

viewpoint on any issue." Brief for Respondent Bollinger et 

al. 30. To the contrary, diminishing the force of such 

stereotypes is both a crucial part of the Law School's 

mission, and one that it cannot accomplish with only token 

numbers of minority students. Just as growing up  in a 

particular region or having particular professional 

experiences is likely to affect an individual's views, so  too 

is one's own, unique experience of being a racial minority 

in a society, like our own, in which race unfortunately still 

matters. The Law School has determined, based on its 

experience and expertise, that a "critical mass" of 

underrepresented minorities is necessary to further its 

compelling interest in securing the 

educational benefits of a diverse student body. 
 

B 
 

[***LEdHR11] [11] Even in the limited 

circumstance when drawing racial distinctions is 

permissible to further a compelling state interest, 

government is still "constrained in how it may pursue that 

end: [T]he means chosen to accomplish the [government's] 

asserted purpose must be specifically and narrowly framed 

to accomplish that purpose." Shaw v. Hunt, 517 U.S. 899, 

908, 135 L. Ed. 2d 207, 116 S. Ct. 

1894 (1996) (internal quotation marks and citation 

omitted). The purpose of the narrow tailoring  requirement 

is to ensure that "the means chosen 'fit' . . . the compelling 

goal so closely that there is little or no possibility that the 

motive for the classification was illegitimate racial 

prejudice or stereotype." Richmond v.  J. A. Croson Co., 

488 U.S., at 493, 102 L Ed 2d 854, 109 

S Ct 706 (plurality opinion). 
 

[***LEdHR12A] [12A] Since Bakke, we have had 

no occasion to define the contours of the narrow-tailoring 

inquiry with respect to race-conscious university 

admissions programs. That inquiry [*334] must be 

calibrated to fit the distinct issues raised by the use of race 

to achieve student body diversity in public higher 

education. Contrary to Justice Kennedy's assertions, we do 

not [***336] "abandon[] strict scrutiny," see post, at 539 

U.S. 306, 156 L Ed 2d, 304, 374, 123 S. Ct. 2325 

(dissenting opinion). Rather, as we have already  [**2342] 

explained, ante, at 156 L Ed 2d, at 331, we adhere to 

Adarand's teaching that the very purpose of strict scrutiny 

is to take such "relevant differences into account." 515 US, 

at 228, 132 L Ed 2d 158, 115 S Ct 2097 (internal quotation 

marks omitted). 

To be narrowly tailored, a race-conscious admissions 

program cannot use a quota system--it cannot "insulate 

each category of applicants with certain desired 

qualifications from competition with all other applicants." 

Bakke, supra, at 315, 57 L Ed 2d 750, 98 S Ct 2733 

(opinion of Powell, J.). Instead, a university  may consider 

race or ethnicity only as a "'plus' in a particular applicant's 

file," without "insulating the individual from comparison 

with all other candidates for the available seats." Id., at 

317, 57 L Ed 2d 750, 98 S Ct 2733.  In  other words, an 

admissions program must be "flexible enough to consider 

all pertinent elements of diversity in light of the particular 

qualifications of each applicant, and to place them on the 

same footing for consideration, 
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although not necessarily according them the same weight." 

Ibid. 
 

[***LEdHR1C]   [1C]    [***LEdHR12B]   [12B] 

[***LEdHR13A] [13A] We find that the Law School's 

admissions program bears the hallmarks of a narrowly  

tailored plan. As Justice Powell made clear in Bakke, truly 

individualized consideration demands that race be used in 

a flexible, nonmechanical way. It follows from this 

mandate that universities cannot establish quotas for 

members of certain racial groups or put members of those 

groups on separate admissions tracks. See id.,  at 315-316,  

57  L  Ed  2d  750,  98  S  Ct  2733.   Nor  can 

universities insulate applicants who belong to certain 

racial or ethnic groups from the competition for admission. 

Ibid. Universities can, however, consider race or ethnicity 

more flexibly as a "plus" factor in the context of 

individualized consideration of each and every applicant. 

Ibid. 

[*335]   [***LEdHR13B]  [13B] [***LEdHR14A] 

[14A] [***LEdHR15] [15] We are satisfied  that  the Law 

School's admissions program, like the Harvard plan 

described by Justice Powell, does not operate as a quota. 

Properly understood, a "quota" is a program in which a 

certain fixed number or proportion of opportunities are 

"reserved exclusively for certain minority groups." 

Richmond v. J. A. Croson Co., supra, at 496, 102 L Ed 2d 

854, 109 S Ct 706 (plurality opinion). Quotas "'impose a 

fixed number or percentage which must be attained, or 

which cannot be exceeded,'" Local 28 of Sheet Metal 

Workers' Int'l Ass'n v. EEOC, 478 U.S. 421, 495, 92 L. 

Ed.  2d  344,  106  S.  Ct.  3019  (1986)  (O'Connor,  J., 

concurring in part and dissenting in part), and "insulate the 

individual from comparison with all other candidates for 

the available seats." Bakke, supra, at 317, 57 L Ed 2d 750, 

98 S Ct 2733 (opinion of Powell, J.). In contrast, "a 

permissible goal . . . requires only a good-faith effort . . . to 

come within a range demarcated by the goal itself," Sheet 

Metal Workers v. EEOC, supra, at 495, 92 L Ed 2d 344, 

106 S Ct 3019, and permits consideration of race as  a 

"plus" factor in any given case while still ensuring that 

each candidate "competes with all other qualified 

applicants," Johnson v. Transportation Agency, Santa 

Clara Cty., 480 U.S. 616, 638, 94 L. Ed. 2d 615, 107 S. 

Ct. 1442 (1987). 
 

Justice Powell's distinction between [***337] the 

medical school's rigid 16-seat quota and Harvard's flexible 

use of race as a "plus" factor is instructive. 

Harvard certainly had minimum goals for minority 

enrollment, even if it had no specific number firmly in 

mind. See Bakke, supra, at 323, 57 L Ed 2d 750, 98 S Ct 

2733 (opinion of Powell, J.) ("10 or 20 black students 

could not begin to bring to their classmates and to each 

other the variety of points of view, backgrounds and 

experiences of blacks in the United States"). What is more, 

Justice Powell flatly rejected the argument that Harvard's 

program was "the functional equivalent of a quota" merely 

because it had some "'plus'" for race, or gave greater 

"weight" to race than to some other factors, in order to 

achieve student body diversity. 438 U.S., at 317-318, 57 L 

Ed 2d 750, 98 S Ct 2733. 

[***LEdHR14B] [14B] [**2343] The Law 

School's goal of attaining a critical mass of 

underrepresented minority students does not transform its 

program [*336] into a quota. As the Harvard plan 

described by Justice Powell recognized, there is of course 

"some relationship between numbers and achieving the 

benefits to be derived from a diverse student body, and 

between numbers and providing a reasonable environment 

for those students admitted." Id., at 323, 57 L Ed 2d 750, 

98 S Ct 2733. "Some attention to numbers," without more, 

does not transform a flexible admissions system into a 

rigid quota. Ibid. Nor, as Justice Kennedy posits, does the 

Law School's consultation of the "daily reports," which 

keep track of the racial and ethnic composition of the class 

(as well as of residency and gender), "suggest[] there was 

no further attempt at individual review save for race itself" 

during the final stages of the admissions process. See post, 

at 156 L Ed 2d, at 373 (dissenting opinion). To the 

contrary, the Law School's admissions officers testified 

without contradiction that they never gave race any more 

or less weight based on the information contained in these 

reports. Brief for Respondents Bollinger et al. 43, n 70 

(citing App. in Nos. 01-1447 and 01-1516 (CA6), p 7336). 

Moreover, as Justice Kennedy concedes, see post, at 156 L 

Ed 2d, at 372, between 1993 and 2000, the number of 

African-American, Latino, and Native-American students 

in each class at the Law  School varied from 13.5 to 20.1 

percent, a range inconsistent with a quota. 

The Chief Justice believes that the Law School's 

policy conceals an attempt to achieve racial balancing, and 

cites admissions data to contend that the Law School 

discriminates among different groups within the critical 

mass. Post, at 156 L Ed 2d, at 371-375 (dissenting 
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opinion). But, as the Chief Justice concedes, the number of 

underrepresented minority students who ultimately enroll 

in the Law School differs substantially from their 

representation in the applicant pool and varies 

considerably for each group from year to year. See post, at 

156 L Ed 2d, at 375 (dissenting opinion). 

[***LEdHR16] [16] That a race-conscious 

admissions program does not operate as a quota does not, 

by itself, satisfy the requirement of individualized 

consideration. When using race as a  "plus"  [*337]  factor 

in university admissions, a university's admissions 

program must remain flexible enough to ensure that each 

applicant is evaluated as an individual and not in a way 

[***338] that makes an applicant's race or ethnicity the 

defining feature of his or her application. The importance 

of this individualized consideration in the context of a race-

conscious admissions program is paramount. See Bakke, 

supra, at 318, n. 52, 57 L Ed 2d 750, 98 S Ct 2733 (opinion 

of Powell, J.) (identifying the "denial . . . of the right to 

individualized consideration" as the "principal evil" of the 

medical school's admissions program). 

[***LEdHR13C] [13C] [***LEdHR17] [17] 

Here, the Law School engages in a highly individualized, 

holistic review of each applicant's file, giving serious 

consideration to all the ways an applicant might contribute 

to a diverse educational environment. The  Law School 

affords this individualized consideration to applicants of 

all races. There is no policy, either de jure  or de facto, of 

automatic acceptance or rejection based on any single 

"soft" variable. Unlike the program at issue in Gratz v 

Bollinger, ante, the Law School awards no mechanical, 

predetermined diversity "bonuses" based on race or 

ethnicity. See ante, at 539 U.S. 244, 156 L Ed 2d 257, 123 

S Ct 2411 (distinguishing a race-conscious admissions 

program that automatically awards 20 points based on race 

from the Harvard plan, which considered race but "did not 

contemplate that any single characteristic automatically 

ensured a specific and identifiable contribution to a 

university's  diversity"). Like the Harvard plan, the Law 

School's admissions policy "is flexible enough to consider 

all pertinent elements of diversity in light of the particular 

qualifications of each applicant, and to place them on the 

same footing for consideration, [**2344] although not 

necessarily according them the same weight." Bakke, 

supra, at 317, at 317, 57 L Ed 2d 750, 98 S Ct 2733 

(opinion of Powell, J.). 

[***LEdHR13D] [13D] [***LEdHR18A] [18A] 

We also find that, like the Harvard plan Justice Powell 

referenced in Bakke, the Law School's race-conscious 

admissions program adequately ensures that all factors that 

may contribute to student body diversity are meaningfully 

considered alongside race in admissions decisions. With 

respect [*338] to the use of race itself,  all 

underrepresented minority students admitted by the Law 

School have been deemed qualified. By virtue of  our 

Nation's struggle with racial inequality, such students are 

both likely to have experiences of particular importance to 

the Law School's mission, and less likely  to be admitted in 

meaningful numbers on criteria that ignore those 

experiences. See App. 120. 

[***LEdHR18B] [18B] The Law School does not, 

however, limit in any way the broad range of qualities and 

experiences that may be considered valuable contributions 

to student body diversity. To the contrary, the 1992 policy 

makes clear "there are many possible bases for diversity 

admissions," and provides examples of admittees who 

have lived or traveled widely abroad, are fluent in several 

languages, have overcome personal adversity and family 

hardship, have exceptional records of extensive 

community service, and have had successful careers in 

other fields. Id., at 118-119. The Law School seriously 

considers each "applicant's promise of making a notable 

contribution to the class by way of a particular strength, 

attainment, or characteristic--e.g., an unusual intellectual 

achievement, employment experience, nonacademic 

performance, or personal background." Id., at 83-84. All 

applicants have the opportunity  [***339]  to highlight 

their own potential diversity contributions through the 

submission of a personal statement, letters of 

recommendation, and an essay describing the ways in 

which the applicant will contribute to the life and diversity 

of the Law School. 

What is more, the Law School actually gives 

substantial weight to diversity factors besides race. The 

Law School frequently accepts nonminority applicants 

with grades and test scores lower than underrepresented 

minority applicants (and other nonminority applicants) 

who are rejected. See Brief for Respondents Bollinger et 

al. 10; App. 121-122. This shows that the Law School 

seriously weighs many other diversity factors besides  race 

that can make a real and dispositive difference for 

nonminority applicants as well. By this [*339] flexible 

approach, the Law School sufficiently takes into account, 

in practice as well as in theory, a wide variety of 
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characteristics besides race and ethnicity that contribute to 

a diverse student body. Justice Kennedy speculates that 

"race is likely outcome determinative for many members 

of minority groups" who do not fall within the upper range 

of LSAT scores and grades. Post, at 156 L Ed 2d, at 371 

(dissenting opinion). But the same could be said  of the 

Harvard plan discussed approvingly by Justice Powell in 

Bakke, and indeed of any plan that uses race as one of many 

factors.  See 438 US, at 316, 57 L Ed 2d 750, 98 S Ct 2733 

("'When the Committee on Admissions reviews the large 

middle group of applicants who are "admissible" and 

deemed capable of doing good work in their courses, the 

race of an applicant may tip the balance in his favor'"). 

[***LEdHR19A]   [19A]    [***LEdHR20]   [20] 

Petitioner and the United States argue that the Law 

School's plan is not narrowly tailored because race-neutral 

means exist to obtain the educational benefits of student 

body diversity that the Law School seeks. We disagree. 

Narrow tailoring does not require exhaustion of every 

conceivable race-neutral alternative. Nor does it require a 

university to choose between maintaining a reputation for 

excellence or fulfilling a commitment to provide 

educational opportunities to members of all racial groups. 

See Wygant v. Jackson Bd. of Ed., 476 U.S. 267, 280, n. 

6, 90 L. Ed. 2d 260, 106 S. 

Ct. 1842 (1986) (alternatives must serve the interest 

"'about as well'"); Richmond v. J. A. Croson Co., 488 U.S., 

at 509- 510, 102 L Ed 2d 854,  [**2345]  109 S Ct 

706 (plurality opinion) (city had a "whole array of race-

neutral" alternatives because changing requirements 

"would have [had] little detrimental effect on the city's 

interests"). Narrow tailoring does, however, require 

serious, good faith consideration of workable race-neutral 

alternatives that will achieve the diversity the university 

seeks. See id., at 507, 102 L Ed 2d 854, 109 S Ct 706 (set-

aside plan not narrowly tailored where "there does not 

appear to have been any consideration of the use of race-

neutral means"); Wygant v. Jackson Bd. of Ed., supra,  at  

280,  n.  6,  90  L  Ed  2d  260,  106  S  Ct 1842 

(narrow tailoring [*340] "requires consideration" of 

"lawful alternative and less restrictive means"). 

[***LEdHR13E]  [13E]   [***LEdHR19B]  [19B] 

We agree with the Court of Appeals that the Law School 

sufficiently considered workable race-neutral alternatives. 

The District Court took the Law School to task for failing 

to consider race-neutral alternatives such as "using a 

lottery system" or "decreasing the emphasis 

[***340] for all applicants on undergraduate GPA and 

LSAT scores." App. to Pet. for Cert. 251a. But these 

alternatives would require a dramatic sacrifice of diversity, 

the academic quality of all admitted students, or both. 

The Law School's current admissions program 

considers race as one factor among many, in an effort to 

assemble a student body that is diverse in ways broader 

than race. Because a lottery would make that kind of 

nuanced judgment impossible, it would effectively 

sacrifice all other educational values, not to mention every 

other kind of diversity. So too with the suggestion that the 

Law School simply lower admissions standards for all 

students, a drastic remedy that would require the Law 

School to become a much different institution and sacrifice 

a vital component of its educational mission. The United 

States advocates "percentage plans," recently adopted by 

public undergraduate institutions in Texas, Florida, and 

California to guarantee admission to all students above a 

certain class-rank threshold in every high school in the 

State. Brief for United States as Amicus Curiae 14-18. The 

United States does not, however, explain how such plans 

could work for graduate and professional schools. More-

over, even assuming  such plans are race-neutral, they may 

preclude the university from conducting the individualized 

assessments necessary to assemble a student body that is 

not just racially diverse, but diverse along all the qualities 

valued by the university. We are satisfied that the Law 

School adequately considered race-neutral alternatives 

currently capable of producing a critical mass without 

forcing the Law School to abandon the academic 

selectivity that is the cornerstone of its educational 

mission. 

[*341]    [***LEdHR21]   [21]   [***LEdHR22A] 

[22A] We acknowledge that "there are serious problems of 

justice connected with the idea of preference itself." Bakke, 

438 U.S., at 298, 57 L Ed 2d 750, 98 S Ct 2733 

(opinion of Powell, J.). Narrow tailoring, therefore, 

requires that a race-conscious admissions program not 

unduly harm members of any racial group.  Even remedial 

race-based governmental action generally "remains 

subject to continuing oversight to assure that it will work 

the least harm possible to other innocent persons 

competing for the benefit." Id., at 308, 57 L Ed 2d 750, 98 

S Ct 2733. To be narrowly tailored, a race-conscious 

admissions program must not "unduly burden individuals 

who are not members of the favored 
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racial and ethnic groups." Metro Broadcasting, Inc. v. 

FCC, 497 U.S. 547, 630, 111 L. Ed. 2d 445, 110 S. Ct. 

2997 (1990) (O'Connor, J., dissenting). 
 

[***LEdHR22B] [22B] [***LEdHR23] [23] We 

are satisfied that the Law School's admissions program 

does not. Because the Law School considers  "all pertinent 

elements of diversity," it can (and does) select nonminority 

applicants who have greater potential to enhance student 

body diversity over underrepresented minority applicants. 

See  Bakke, supra, at 317, 57 L Ed  2d 750, 98 S Ct 2733 

(opinion of Powell, J.). As Justice Powell recognized in 

Bakke, so long as a race-conscious admissions program 

uses race as a "plus" factor in the context of [**2346] 

individualized consideration, a rejected applicant 

 
"will not have been foreclosed from all 

consideration for that seat simply because 

he was not the right color or had the  wrong 

surname . . . . His qualifications would 

[***341] have  been  weighed  fairly and 

competitively, and he would have no basis 

to complain of unequal treatment under the 

Fourteenth Amendment." 438 US, at 318, 

57 L Ed 2d 

750, 98 S Ct 2733. 

 
 

[***LEdHR13F] [13F] [***LEdHR22C] [22C] 

We agree that, in the context of its individualized inquiry 

into the possible diversity contributions of all applicants, 

the Law School's race-conscious admissions program does 

not unduly harm nonminority applicants. 

[***LEdHR24]   [24]    [***LEdHR25A]   [25A] 

[***LEdHR26] [26] We are mindful, however, that "[a] 

core purpose of the Fourteenth Amendment was to do away 

with all governmentally imposed discrimination based on 

race." Palmore v. Sidoti, [*342] 466 U.S. 429, 432,   80   L.   

Ed.   2d   421,   104   S.   Ct.   1879 (1984). 

Accordingly, race-conscious admissions policies must be 

limited in time. This requirement reflects that racial 

classifications, however compelling their goals, are 

potentially so dangerous that they may be employed no 

more broadly than the interest demands. Enshrining a 

permanent justification for racial preferences would offend 

this fundamental equal protection principle. We see no 

reason to exempt race-conscious admissions programs 

from the requirement that all governmental use 

of race must have a logical end point. The Law School, 

too, concedes that all "race-conscious programs must have 

reasonable durational limits." Brief for Respondents 

Bollinger et al. 32. 

[***LEdHR25B] [25B] In the context of higher 

education, the durational requirement can be met by sunset 

provisions in race-conscious admissions policies and 

periodic reviews to determine whether racial preferences 

are still necessary to achieve student body  diversity. 

Universities in California, Florida, and Washington State, 

where racial preferences in admissions are prohibited by 

state law, are currently engaged in experimenting with a 

wide variety of alternative approaches. Universities in 

other States can and should draw on the most promising 

aspects of these race-neutral alternatives as they develop. 

Cf. United States v. Lopez, 514 U.S. 549, 581, 131 L. Ed. 

2d 626, 115 S. Ct. 1624 

(1995) (Kennedy, J., concurring) ("The States may 

perform their role as laboratories for experimentation to 

devise various solutions where the best solution is far from 

clear"). 

The requirement that all race-conscious admissions 

programs have a termination point "assures all citizens that 

the deviation from the norm of equal treatment of all racial 

and ethnic groups is a temporary matter, a measure taken 

in the service of the goal of equality itself." Richmond v. J. 

A. Croson Co., 488 U.S., at 510, 102 L Ed 2d 854, 109 S 

Ct 706 (plurality opinion); see also Nathanson & Bartnik, 

The Constitutionality of Preferential Treatment for 

Minority Applicants to Professional Schools, [*343] 58 

Chicago Bar Rec. 282, 293 (May-June 1977) ("It would be 

a sad day indeed, were America to become a quota-ridden 

society, with each identifiable minority assigned 

proportional representation in every desirable walk of life. 

But that is not the rationale for programs of preferential 

treatment; the acid test of their justification will be their 

efficacy in eliminating the need for any racial or ethnic 

preferences at all"). 

[***LEdHR1D] [1D] We take the Law School at its 

word that it would "like nothing better than to find a race-

neutral admissions formula" and will terminate its 

[***342] race-conscious admissions program as soon as 

practicable. See Brief for Respondents Bollinger et al.  34; 

Bakke, supra, at 317-318, 57 L Ed 2d 750, 98 S Ct 2733 

(opinion of Powell, J.) (presuming good faith of university 

officials in the absence of a showing to the 
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contrary). It has been 25 years since Justice Powell first 

approved the use of race to further an interest in student 

body diversity in the context of public higher education. 

Since that time, the number of minority applicants with 

high grades and test scores has indeed increased. [**2347] 

See Tr. of Oral Arg. 43. We expect that 25 years from now, 

the use of racial preferences will no longer be necessary to 

further the interest approved  today. 

IV 
 

[***LEdHR1E]   [1E]    [***LEdHR2B]   [2B] In 

summary, the Equal Protection Clause does not prohibit 

the Law School's narrowly tailored use of race in 

admissions decisions to further a compelling interest in 

obtaining the educational benefits that flow from a diverse 

student body. Consequently, petitioner's statutory claims 

based on Title VI and 42 USC § 1981 [42 USCS § 1981] 

also fail.  See Bakke, supra, at 287, 57 L Ed 2d  750, 98 S 

Ct 2733 (opinion of Powell, J.) ("Title VI . . . proscribes 

only those racial classifications that would violate the 

Equal Protection Clause or the Fifth Amendment"); 

General Building Contractors Assn., Inc. v.  Pennsylvania,  

458  U.S.  375,  389-391,  73  L.  Ed. 2d 

835, 102 S. Ct. 3141 (1982) (the prohibition against 

discrimination in § 1981 is co-extensive with the Equal 

Protection Clause). The judgment  [*344]  of the Court  of 

Appeals for the Sixth Circuit, accordingly, is affirmed. 

It is so ordered. 

 
CONCUR BY: GINSBURG; SCALIA (In Part); 

THOMAS (In Part) 

 

CONCUR 
 

Justice Ginsburg, with whom Justice Breyer joins, 

concurring. 
 

The Court's observation that race-conscious programs 

"must have a logical end point," ante, at 156 L Ed 2d, at 

341, accords with the international understanding of the 

office of affirmative action. The International Convention 

on the Elimination of All Forms of Racial Discrimination, 

ratified by the United States in 1994, see State Dept., 

Treaties in Force 422-423 (June  1996), endorses "special 

and concrete measures to ensure the adequate development 

and protection of certain racial groups or individuals 

belonging to them, for the purpose of guaranteeing them 

the full and equal enjoyment of 

human rights and fundamental freedoms." Annex to G. A. 

Res. 2106, 20 U. N. GAOR Res. Supp (No. 14) 47, U. N. 

Doc. A/6014, Art. 2(2) (1965). But such measures, the 

Convention instructs, "shall in no case entail as a 

consequence the maintenance of unequal or separate rights 

for different racial groups after the objectives for which 

they were taken have been achieved." Ibid; see also Art. 

1(4) (similarly providing for temporally limited 

affirmative action); Convention on the Elimination of All 

Forms of Discrimination against Women, Annex to G. A. 

Res. 34/180, 34 U. N. GAOR Res. Supp (No. 46) 194, U. 

N. Doc. A/34/46, Art. 4(1) (1979) (authorizing "temporary 

special measures aimed at accelerating de facto equality" 

that "shall be discontinued when the [***343] objectives 

of equality of opportunity and treatment have been 

achieved"). 

The Court further observes that "it has been 25 years 

since Justice Powell [in Regents of Univ. of Cal. v. Bakke, 

438 U.S. 265, 57 L. Ed. 2d 750, 98 S. Ct. 2733 (1978) 

first approved the use of race to further an interest in 

student body diversity in the context of public higher 

education." Ante, at 156 L Ed 2d, at 342. For at least part 

of that [*345] time, however, the law could not fairly be 

described as "settled," and in some regions of the Nation, 

overtly race-conscious admissions policies have been 

proscribed. See Hopwood v. Texas, 78 F.3d 932 (CA5 

1996); cf. Wessmann v. Gittens, 160 F.3d 790 (CA1  1998) 

; Tuttle v. Arlington Cty. School Bd., 195 F.3d 698 (CA4 

1999); Johnson v. Board of Regents of Univ. of Ga., 263 

F.3d 1234 (CA11 2001). Moreover, it was only 25 years 

before Bakke that this Court declared public school 

segregation unconstitutional, a declaration that, after 

prolonged resistance, yielded an end to a law-enforced 

racial caste system, itself the legacy of centuries of slavery. 

See Brown v. Board of Education, 347 U.S. 483, 98 L. Ed. 

873, 74 S. Ct. 686 (1954); cf. Cooper v. Aaron, 

358 U.S. 1, 3 L. Ed. 2d 5, 78 S. Ct. 1401, 79 Ohio Law 

Abs. 452 (1958). 
 

It is well documented that conscious and  unconscious 

race bias, even rank discrimination based on race, remain 

alive in our land, impeding realization of our highest 

[**2348] values and ideals. See, e.g., Gratz v Bollinger, 

ante, at 156 L Ed 2d 257, 123 S Ct 2411 (Ginsburg, J., 

dissenting); Adarand Constructors, Inc. v. Pena, 515 U.S. 

200, 272-274, 132 L. Ed. 2d 158, 115 S. 

Ct. 2097 (1995) (Ginsburg, J., dissenting); Krieger, Civil 

Rights Perestroika: Intergroup Relations after Affirmative 

Action, 86 Calif. L. Rev. 1251, 1276-1291, 1303 (1998) . 
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As to public education, data for the years 2000-2001 show 

that 71.6% of African-American children and 76.3% of 

Hispanic children attended a school in which minorities 

made up a majority of the student body. See E. 

Frankenberg, C. Lee, & G. Orfield, A Multiracial Society 

with Segregated Schools: Are We Losing the Dream? p 4 

(Jan. 2003), http://www.civilrightsproject.harvard.ed 

u/research/reseg03/AreWeLosingtheDrea m.pdf (as 

visited June 16, 2003, and available in Clerk of Court's 

case file). And schools in predominantly minority 

communities lag far behind others measured by the 

educational resources available to them. See id., at 11; 

Brief for National Urban League et al. as Amici Curiae 11-

12 (citing General Accounting Office, Per-Pupil Spending 

Differences Between Selected Inner City and Suburban 

Schools Varied by Metropolitan Area, 17 (2002)). 

[*346] However strong the public's desire for 

improved education systems may be, see P. Hart & R. 

Teeter, A National Priority: Americans Speak on Teacher 

Quality 2, 11 (2002) (public opinion research conducted 

for Educational Testing Service); The No Child Left 

Behind Act of 2001, Pub L 107-110, 115 Stat 1425, 20 

USC § 7231 [20 USCS § 7231], it remains the current 

reality that many minority students encounter markedly 

inadequate and unequal educational opportunities. Despite 

these inequalities, some minority students are able to meet 

the high threshold requirements set for admission to the 

country's finest undergraduate and graduate educational 

institutions. [***344] As lower school education in 

minority communities improves, an increase in the number 

of such students may be anticipated. From today's vantage 

point, one may hope, but not firmly forecast, that over the 

next generation's span, progress toward nondiscrimination 

and genuinely equal opportunity will make it safe to sunset 

affirmative action. * 

* As the Court explains, the admissions policy 

challenged here survives review under the 

standards stated in Adarand Constructors, Inc . v. 

Pena, 515 U.S. 200, 132 L. Ed. 2d 158, 115 S. Ct. 

2097 (1995), Richmond v. J. A. Croson Co., 488 

U.S.  469,  102  L.  Ed.  2d  854,  109  S.  Ct.  706 

(1989), and Justice Powell's opinion in Regents of 

Univ. of Cal. v. Bakke, 438 U.S. 265, 57 L. Ed. 2d 

750, 98 S. Ct. 2733 (1978). This case therefore 

does not require the Court to revisit whether all 

governmental classifications by race, whether 

designed to benefit or to burden a historically 

disadvantaged group, should be subject to the same 

standard of judicial review. Cf. Gratz, ante, at 156 

L Ed 2d 257, 123 S Ct 2411 (Ginsburg, J., 

dissenting); Adarand, 515 U.S., at 274, n. 8, 132  L 

Ed 2d 158, 115 S Ct 2097 (Ginsburg, J., 

dissenting). Nor does this case necessitate 

reconsideration whether interests other than 

"student body diversity," ante, at 156 L Ed 2d, at 

330, rank as sufficiently important to justify a race-

conscious government program. Cf. Gratz, ante, at 

156 L Ed 2d 257, 123 S Ct 2411 (Ginsburg, J., 

dissenting); Adarand, 515 U.S., at 273-274,  132  

L  Ed  2d  158,  115  S  Ct  2097 

(Ginsburg, J., dissenting). 

 

 
 

DISSENT BY: REHNQUIST;Kennedy; Scalia (In Part); 

Thomas (In Part) 

 

DISSENT 
 

[EDITOR'S NOTE: The page numbers of this 

document may appear to be out of sequence; however, this 

pagination accurately reflects the pagination of the original 

published document.] 

[**2365contd] [***364contd] Chief Justice 

Rehnquist, with whom Justice Scalia, Justice Kennedy, 

and Justice Thomas join, dissenting. 

I agree with the Court that, "in the limited 

circumstance when drawing racial distinctions is 

permissible," the government must ensure that its means 

are narrowly tailored to achieve a compelling state interest. 

Ante, at 156 L Ed 2d, at 335; see also Fullilove  v. 

Klutznick, 448 U.S. 448, 498, 65 L. Ed. 2d 902, 100 S. 

Ct. 2758 (1980) (Powell, J., concurring) ("Even if the 

government proffers a compelling interest to support 

reliance upon a suspect classification, the means selected 

must be narrowly drawn to fulfill the governmental [*379] 

purpose"). I do not believe, however, that the University of 

Michigan Law School's (Law School) means are narrowly 

tailored to the interest it asserts. The Law School claims it 

must take the steps it does to achieve a "'critical mass'" of 

underrepresented minority students. Brief for Respondents 

Bollinger et al. 13.  But its actual program bears no relation 

to this asserted goal. Stripped of its "critical mass" veil, the 

Law School's program is revealed as a naked effort to 

achieve racial 

http://www.civilrightsproject.harvard.ed/
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balancing. 
 

As we have explained many times, "'"any preference 

based on racial or ethnic criteria must necessarily receive a 

most searching examination."'" Adarand Constructors, 

Inc. v. Pena, 515 U.S. 200, 223, 132 L. Ed. 2d 158, 115 S. 

Ct. 2097 (1995) (quoting Wygant v. Jackson Bd. of Ed., 

476 U.S. 267, 273, 90 L. Ed. 2d 260, 106 S. Ct. 1842 

(1986) (plurality opinion of Powell, J.)). Our cases 

establish that, in order to withstand this demanding 

inquiry, respondents must demonstrate that their methods 

of using race "'fit'" a compelling state interest "with greater 

precision than any alternative means."  Id., at 280, 

n. 6, 90 L Ed 2d 260, 106 S Ct 1842; Regents of Univ. of 

Cal. v. Bakke, 438 U.S. 265, 299, 57 L. Ed. 2d 750, 98 S. 

Ct. 2733 (1978) (opinion of Powell, J.) ("When [political 

judgments] touch upon [**2366] an individual's race or 

ethnic background, he is entitled to a judicial 

determination that the burden he is asked to bear on that 

basis is precisely tailored to serve a compelling 

governmental interest"). 

Before the Court's decision today, we consistently 

applied the same [***365] strict scrutiny analysis 

regardless of the government's purported reason for using 

race and regardless of the setting in which race was being 

used. We rejected calls to use more lenient review in the 

face of claims that race was being used in "good faith"  

because "'more than good motives should be required when 

government seeks to allocate its resources by way of an 

explicit racial classification system.'" Adarand, supra, at 

226, 132 L Ed 2d 158, 115 S Ct 2097; Fullilove, 

supra, at 537, 65 L Ed 2d 902, 100 S Ct 2758 (Stevens, J., 

dissenting) ("Racial classifications are simply too 

pernicious to permit any but the most exact connection 

between justification and classification"). We likewise 

rejected [*380] calls to apply more lenient review based on 

the particular setting in which race is being used. Indeed, 

even in the specific context of higher education, we 

emphasized that "constitutional limitations protecting 

individual rights may not be disregarded." Bakke, supra, at 

314, 57 L Ed 2d 750, 98 S Ct 2733. 

Although the Court recites the language of our strict 

scrutiny analysis, its application of that review is 

unprecedented in its deference. 
 

Respondents' asserted justification for the Law 

School's use of race in the admissions process is "obtaining 

'the educational benefits that flow from a diverse student 

body.'" Ante, at 156 L Ed 2d, at 332 

(quoting Brief for Respondents Bollinger et al. i). They 

contend that a "critical mass" of underrepresented 

minorities is necessary to further that interest. Ante, at 

156 L Ed 2d, at 333. Respondents and school 

administrators explain generally that "critical mass" means 

a sufficient number of underrepresented minority students 

to achieve several objectives: To ensure that these minority 

students do not feel isolated or like spokespersons for their 

race; to provide adequate opportunities for the type of 

interaction upon which the educational benefits of 

diversity depend; and to challenge all students to think 

critically and reexamine stereotypes. See App. to Pet. for 

Cert. 211a; Brief for Respondents Bollinger et al. 26. 

These objectives indicate that  "critical mass" relates to the 

size of the student body. Id., at 5 (claiming that the Law 

School has enrolled "critical mass," or "enough minority 

students to provide meaningful integration of its 

classrooms and residence halls"). Respondents further 

claim that the Law School is achieving "critical mass." Id., 

at 4 (noting that the Law School's goals have been "greatly 

furthered by the presence of . . . a 'critical mass' of" 

minority students in the student body). 

In practice, the Law School's program bears little or 

no relation to its asserted goal of achieving "critical mass." 

Respondents explain that the Law School seeks to 

accumulate a "critical mass" of each underrepresented 

minority [*381] group. See, e.g., id., at 49, n 79 ("The Law 

School's . . . current policy . . . provides a special 

commitment to enrolling a 'critical mass' of 'Hispanics'"). 

But the record demonstrates that the Law School's 

admissions practices with respect to these groups differ 

dramatically and cannot be defended under any consistent 

use of the term "critical mass." 

From 1995 through 2000, the Law School admitted 

between 1,130 and 1,310 students. Of those, between 13 

and 19 were Native American, between 91 and 108 were 

African-Americans, [***366] and between 47 and 56 were 

Hispanic.  If the Law School is admitting between 

91 and 108 African-Americans in order to achieve "critical 

mass," thereby preventing African-American students 

from feeling "isolated or like spokespersons for their race," 

one would think that a number of the same order of 

magnitude would be necessary to accomplish the same 

purpose for Hispanics and Native Americans. Similarly, 

even if [**2367] all of the Native American applicants 

admitted in a given year matriculate, which the record 

demonstrates is not at all the case, * how can this 
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possibly constitute a "critical mass" of Native Americans 

in a class of over 350 students? In order for this pattern  of 

admission to be consistent with the Law School's 

explanation of "critical mass," one would have to believe 

that the objectives of "critical mass" offered by 

respondents are achieved with only half the number of 

Hispanics and one-sixth the number of Native Americans 

as compared to African-Americans. But respondents  offer 

no race-specific reasons for such disparities.  Instead, they 

simply emphasize the importance of achieving "critical 

mass," without any explanation of why that concept is 

applied differently among the three underrepresented 

minority groups. 

* Indeed, during this 5-year time period, enrollment 

of Native American students dropped to as low as 

three such students. Any assertion that such a small 

group constituted a "critical mass" of Native 

Americans is simply absurd. 

[*382] These different numbers, moreover, come 

only as a result of substantially different treatment among 

the three underrepresented minority groups, as is apparent 

in an example offered by the Law School and highlighted 

by the Court: The school asserts that it "frequently accepts 

nonminority applicants with grades and test scores lower 

than underrepresented minority applicants (and other 

nonminority applicants) who are rejected." Ante, at 156 L 

Ed 2d, at 335 (citing Brief for  Respondents Bollinger et 

al. 10). Specifically, the Law School states that "sixty-nine 

minority applicants were rejected between 1995 and 2000 

with at least a 3.5  [Grade Point Average (GPA)] and a 

[score of] 159 or higher on the [Law School Admissions 

Test (LSAT)]" while a number of Caucasian and Asian-

American applicants with similar or lower scores were 

admitted. Brief for Respondents Bollinger et al. 10. 

Review of the record reveals only 67 such individuals. 

Of these 67 individuals, 56 were Hispanic, while only 6 

were African-American, and only 5 were Native 

American. This discrepancy reflects a consistent practice. 

For example, in 2000, 12 Hispanics who scored between a 

159-160 on the LSAT and earned a GPA of 

3.00 or higher applied for admission and only 2 were 

admitted. App. 200-201. Meanwhile, 12 African-

Americans in the same range of qualifications applied for 

admission and all 12 were admitted.  Id., at 

198. Likewise, that same year, 16 Hispanics who scored 

between a 151-153 on the LSAT and earned a 3.00 or 

higher applied for admission and only 1 of those applicants 

was admitted. Id., at 200-201. Twenty-three similarly 

qualified African-Americans applied for admission and 14 

were admitted. Id., at 198. 

These statistics have a significant bearing on 

petitioner's case. Respondents have never offered any race-

specific arguments explaining why [***367] significantly 

more individuals from one underrepresented minority 

group are needed in order to achieve "critical mass" or 

further student body diversity. They certainly have not 

explained why Hispanics, who they  [*383]  have said are 

among "the groups most isolated by racial barriers in our 

country," should have their admission capped out in this 

manner. Brief for Respondents Bollinger et al. 50. True, 

petitioner is neither Hispanic nor Native American. But the 

Law School's disparate admissions practices with respect 

to these minority groups demonstrate that its alleged goal 

of "critical mass" is simply a sham. Petitioner may use 

these statistics to expose this sham, which is the basis for 

the Law School's admission of less qualified 

underrepresented minorities in preference to her. Surely 

strict scrutiny cannot permit  these sort of disparities 

without at least some explanation. 

Only when the "critical mass" label is discarded does 

a likely explanation for these numbers emerge.  The  Court 

states that the Law School's goal of attaining a "critical 

mass" of underrepresented minority students is not an 

interest in merely "'assuring within its student body some 

specified percentage of a particular group merely because 

of its race or ethnic origin.'" Ante, at 156 L Ed 2d, at 333 

(quoting  Bakke, 438 U.S., at 307, 57 L  Ed 2d 750, 98 S Ct 

2733 (opinion of Powell, J.)). The Court recognizes that 

such an interest "would amount to outright racial 

balancing, which is patently unconstitutional." Ante, at 

156 L Ed 2d, at 333.  The Court concludes, however, 

[**2368] that the Law School's use of race in admissions, 

consistent with Justice Powell's opinion in Bakke, only 

pays "'some attention to numbers.'" Ante, at 156 L Ed 2d, 

at 337 (quoting Bakke, supra, at 323, 57 L Ed 2d 750, 98 S 

Ct 2733). 

But the correlation between the percentage of the Law 

School's pool of applicants who are members of the three 

minority groups and the percentage of the admitted 

applicants who are members of these same groups is far 

too precise to be dismissed as merely the result of the 

school paying "some attention to [the] numbers." As the 

tables below show, from 1995 through 2000 the 
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percentage of admitted applicants who were members of 

these minority groups closely tracked the percentage of 

individuals in the school's applicant pool who were from 

the same groups. [***368] [*384] 

 
 

 
Table 1 

       

% of 

   % of Number of Number of admitted 

  Number of applicants applicants African- applicants 

 Number of African- who were admitted American who were 

 law school American African- by the law applicants African 

Year applicants applicants American school admitted American 

1995 4147 404 9.7% 1130 106 9.4% 

1996 3677 342 9.3% 1170 108 9.2% 

1997 3429 320 9.3% 1218 101 8.3% 

1998 3537 304 8.6% 1310 103 7.9% 

1999 3400 247 7.3% 1280 91 7.1% 

2000 3432 259 7.5% 1249 91 7.3% 

 

 
 

 

Table 2 

       

    Number of  % of 

   % of applicants Number of admitted 

 Number of Number of applicants admitted Hispanic applicants 

 law school Hispanic who were by the law applicants who were 

Year applicants applicants Hispanic school admitted Hispanic 

1995 4147 213 5.1% 1130 56 5.0% 

1996 3677 186 5.1% 1170 54 4.6% 

1997 3429 163 4.8% 1218 47 3.9% 

1998 3537 150 4.2% 1310 55 4.2% 

1999 3400 152 4.5% 1280 48 3.8% 

2000 3432 168 4.9% 1249 53 4.2% 

 

 
 



Page 22 
539 U.S. 306, *384; 123 S. Ct. 2325, **2368; 

156 L. Ed. 2d 304, ***368; 2003 U.S. LEXIS 4800 

48 

 

 

 
 

Table 3 

       

% of 

   % of Number of Number of admitted 

  Number of applicants applicants Native applicants 

 Number of Native who were admitted American who were 

 law school American Native by the law applicants Native 

Year applicants applicants American school admitted American 

1995 4147 45 1.1% 1130 14 1.2% 

1996 3677 31 0.8% 1170 13 1.1% 

1997 3429 37 1.1% 1218 19 1.6% 

1998 3537 40 1.1% 1310 18 1.4% 

1999 3400 25 0.7% 1280 13 1.0% 

2000 3432 35 1.0% 1249 14 1.1% 

 

 

 
[**2369] [***369] [*385] For example, in 1995, 

when 9.7% of the applicant pool was African-American, 

9.4% of the admitted class was African-American. By 

2000, only 7.5% of the applicant pool was African-

American, and 7.3% of the admitted class was African-

American. This correlation is striking. Respondents 

themselves emphasize that the number of underrepresented 

minority students admitted to the Law School would be 

significantly smaller if the race of each applicant were not 

considered. See App. to Pet. for Cert. 223a; Brief for 

Respondents Bollinger et al. 6 (quoting App. to Pet. for 

Cert. of Bollinger et al. 299a). But,  as  the examples above 

illustrate, the measure of the decrease would differ 

dramatically among the groups. The tight correlation 

between the percentage of applicants and admittees of a 

given race, therefore, must result from careful race based 

planning by the Law School. It suggests a formula for 

admission based on the aspirational assumption that all 

applicants are equally qualified academically, and 

therefore that the proportion of each group admitted should 

be the same as the proportion of that group in the applicant 

pool. See Brief for Respondents Bollinger et al. 43, n 70 

(discussing admissions officers' use of "periodic reports" 

to track "the racial composition of the developing class"). 

Not only do respondents fail to explain this 

phenomenon, they attempt to obscure it. See id., at 32, n 

50 ("The Law School's minority enrollment percentages . 

. . diverged from the percentages in the applicant pool by 

as much as 17.7% from 1995-2000"). But the divergence 

between the percentages of underrepresented minorities in 

the applicant pool and in the enrolled classes is not the only 

relevant comparison. In fact, it may not be the most 

relevant comparison. The Law School cannot precisely 

control which of its admitted applicants decide to attend 

the university. But it can and, as the numbers demonstrate, 

clearly does employ racial preferences in extending offers 

of admission. Indeed, the ostensibly flexible nature of the 

Law School's admissions program [*386] that the Court 

finds appealing, see ante, at 156 L Ed 2d, at 337-338, 

appears to be, in practice, a carefully managed program 

designed to ensure proportionate representation of 

applicants from selected minority groups. 

I do not believe that the Constitution gives the Law 

School such free rein in the use of race. The Law School 

has offered no explanation for its actual admissions 

practices and, unexplained, we are bound to conclude that 

the Law School has managed its admissions program, not 

to achieve a "critical mass," but to extend offers of 

admission to members of selected minority groups in 

proportion to their statistical representation in the 

applicant pool. But this is precisely the type of racial  

balancing that the Court itself calls "patently 

unconstitutional." Ante, at 156 L Ed 2d, at 333. 
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Finally, I believe that the Law School's program fails 

strict scrutiny because it is devoid of any reasonably 

precise time limit on the Law School's use of race in 

admissions. We have emphasized that we will consider 

"the planned duration of the remedy" in determining 

whether a race-conscious program is constitutional. 

Fullilove, 448 U.S., at 510, 65 L Ed 2d 902, 100 S Ct 2758 

(Powell, J. concurring); see also United States [***370] v. 

Paradise, 480 U.S. 149, 171, 94 L. Ed. 2d 

203, 107 S. Ct. 1053 (1987) ("In determining whether race-

conscious remedies are appropriate, we look to several 

factors, including the . . . duration of the relief"). Our 

previous cases have required some limit on the duration of 

programs such as this because discrimination on the basis 

of race is invidious. 

The Court suggests a possible 25-year limitation on 

the Law School's current program. [**2370] See ante, at 

156 L Ed 2d, at 341. Respondents, on the other hand, 

remain more ambiguous, explaining that "the Law School 

of course recognizes that race-conscious programs must 

have reasonable durational limits, and the Sixth Circuit 

properly found such a limit in the Law School's resolve to 

cease considering race when genuine race-neutral 

alternatives become available." Brief for Respondents 

Bollinger et al. 32. These discussions of a time [*387] limit 

are the vaguest of assurances. In truth, they permit the Law 

School's use of racial preferences on a seemingly 

permanent basis. Thus, an important component of strict 

scrutiny--that a program be limited in time--is casually 

subverted. 

The Court, in an unprecedented display of deference 

under our strict scrutiny analysis, upholds the Law School's 

program despite its obvious flaws.  We  have said that 

when it comes to the use of race, the connection between 

the ends and the means used to attain them must be precise. 

But here the flaw is deeper than that; it is not merely a 

question of "fit" between ends and means. Here the means 

actually used are forbidden by the Equal Protection Clause 

of the Constitution. 

Justice Kennedy, dissenting. 
 

The separate opinion by Justice Powell in Regents of 

Univ. of Cal. v Bakke is based on the principle that a 

university admissions program may take account of race 

as one, nonpredominant factor in a system designed to 

consider each applicant as an individual, provided the 

program can meet the test of strict scrutiny by the 

judiciary. 438 U.S. 265, 289-291, 315-318, 57 L. Ed. 2d 

750, 98 S. Ct. 2733 (1978). This is a unitary formulation. 

If strict scrutiny is abandoned or manipulated to distort its 

real and accepted meaning, the Court lacks authority to 

approve the use of race even in this modest, limited way. 

The opinion by Justice Powell, in my view, states the 

correct rule for resolving this case. The Court, however, 

does not apply strict scrutiny. By trying to say otherwise, 

it undermines both the test and its own controlling 

precedents. 

Justice Powell's approval of the use of race in 

university admissions reflected a tradition, grounded in the 

First Amendment, of acknowledging a university's 

conception of its educational mission. Bakke, supra, at 

312-314, 57 L Ed 2d 750, 98 S Ct 2733; ante, at 156 L Ed 

2d, at 332-333. Our precedents provide a basis for the 

Court's acceptance of a university's considered judgment 

that racial diversity among [*388]  students can further  its 

educational task, when supported by empirical evidence. 

Ante, at 156 L Ed 2d, at 333-335. 

It is unfortunate, however, that the Court takes the first 

part of Justice Powell's rule but abandons the second. 

Having approved the use of race as a factor in the 

admissions process, the majority proceeds to nullify 

[***371] the essential safeguard Justice Powell insisted 

upon as the precondition of the approval. The safeguard 

was rigorous judicial review, with strict scrutiny as the 

controlling standard. Bakke, supra, at 291, 57 L Ed 2d 750, 

98 S Ct 2733 ("Racial and ethnic distinctions of any sort 

are inherently suspect and thus call for the most exacting 

judicial examination"). This Court has reaffirmed, 

subsequent to Bakke, the absolute necessity of strict 

scrutiny when the state uses race as an operative category. 

Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 224, 

132 L. Ed. 2d 158, 115 S. Ct. 2097 (1995) 

("Any person, of whatever race, has the right to demand 

that any governmental actor subject to the Constitution 

justify any racial classification subjecting that person to 

unequal treatment under the strictest judicial scrutiny"); 

Richmond v. J. A. Croson Co., 488 U.S. 469, 493-494, 102 

L. Ed. 2d 854, 109 S. Ct. 706 (1989); see id., at 519, 

102 L Ed 2d 854, 109 S Ct 706 (Kennedy, J., concurring in 

part and concurring in judgment) ("Any racial preference 

must face the most rigorous scrutiny by the courts"). The 

Court confuses deference to a university's definition 

[**2371] of its educational objective with deference to the 

implementation of this goal. In the context of university 

admissions the objective of racial diversity can be accepted 

based on empirical data known 
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to us, but deference is not to be given with respect to the 

methods by which it is pursued. Preferment by  race, when 

resorted to by the State, can be the most divisive of all 

policies, containing within it the potential to destroy 

confidence in the Constitution and in the idea of equality. 

The majority today refuses to be faithful to the settled 

principle of strict review designed to reflect these 

concerns. 

The Court, in a review that is nothing short of 

perfunctory, accepts the University of Michigan Law 

School's [*389] assurances that its admissions process 

meets with constitutional requirements. The majority  fails 

to confront the reality of how the Law School's admissions 

policy is implemented. The dissenting opinion by The 

Chief Justice, which I join in full, demonstrates beyond 

question why the concept of critical mass is a delusion 

used by the Law School to mask its attempt to make race 

an automatic factor in most instances and to achieve 

numerical goals indistinguishable from quotas. An effort 

to achieve racial balance among the minorities the school 

seeks to attract is, by the Court's own admission, "patently 

unconstitutional." Ante, at 156 L Ed 2d, at 333; see also 

Bakke, 438 U. S, at 307, 57 L Ed 2d 750, 98 S Ct 2733 

(opinion of Powell, J.). It remains to point out how critical 

mass becomes inconsistent with individual consideration 

in some more specific aspects of the admissions process. 

About 80 to 85 percent of the places in the entering 

class are given to applicants in the upper range of Law 

School Admissions Test scores and grades. An applicant 

with these credentials likely will be admitted without 

consideration of race or ethnicity. With respect to the 

remaining 15 to 20 percent of the seats, race is likely 

outcome determinative for many members of minority 

groups. That is where the competition becomes tight and 

where any given applicant's chance of admission is far 

smaller if he or she lacks minority status. At this point  the 

numerical concept of critical mass has the real [***372] 

potential to compromise individual review. 
 

The Law School has not demonstrated how individual 

consideration is, or can be, preserved at this stage of the 

application process given the instruction to attain what it 

calls critical mass. In fact the evidence shows otherwise. 

There was little deviation among admitted minority 

students during the years from 1995 to 1998. The 

percentage of enrolled minorities fluctuated only by 0.3%, 

from 13.5% to 13.8%. The number of minority students to 

whom offers were extended varied by just a slightly greater 

magnitude of 2.2%, from the high of 15.6% in 1995 to the 

low of 13.4% in 1998. 

[*390] The District Court relied on this uncontested 

fact to draw an inference that the Law School's pursuit of 

critical mass mutated into the equivalent of a quota Grutter 

v. Bollinger, 137 F. Supp. 2d 821, 851 (ED Mich. 2001). 

Admittedly, there were  greater  fluctuations among 

enrolled minorities in the preceding years, 1987-1994, by 

as much as 5 or 6%. The percentage of minority offers, 

however, at no point fell below 12%, historically defined 

by the Law School as the bottom of its critical mass range. 

The greater variance during the earlier years, in any event, 

does not dispel suspicion that the school engaged in racial 

balancing. The data would  be consistent with an inference 

that the Law School modified its target only twice, in 1991 

(from 13% to 19%), and then again in 1995 (back from 

20% to 13%). The intervening year, 1993, when the 

percentage dropped to 14.5%, could be an aberration, 

caused by the school's miscalculation as to how many 

applicants with offers would accept or by its redefinition, 

made in April 1992, of which minority groups were 

entitled to race-based preference. See Brief for 

Respondents Bollinger et al. 49, n 79. [**2372] 

 
 

 
Year Percentage 

of enrolled 

minority 

students 

1987 12.3% 

1988 13.6% 

1989 14.4% 
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1990 13.4% 

1991 19.1% 

1992 19.8% 

1993 14.5% 

1994 20.1% 

1995 13.5% 

1996 13.8% 

1997 13.6% 

1998 13.8% 

 

 

 
The narrow fluctuation band raises an inference that 

the Law School subverted individual determination, and 

strict [*391] scrutiny requires the Law School to overcome 

the inference. Whether the objective of critical mass "is 

described as a quota or a goal, it is a line drawn on the basis 

of race and ethnic status," and so risks compromising 

individual assessment. Bakke, 438 US, at 289, 57 L Ed 2d 

750, 98 S Ct 2733 (opinion of Powell, J.). In this respect 

the Law School program compares  unfavorably with the 

experience of Little Ivy League colleges. Amicus Amherst 

College, for example, informs us that the offers it extended 

to students of African-American background during the 

period from 1993 to 2002 ranged between 81 and 125 out 

of 950 offers total, resulting in a fluctuation from 24 to 49 

matriculated students in a class of about 425. See Brief for 

Amherst College et al. as Amici Curiae [***373] 10-11. 

The Law School insisted upon a much smaller  fluctuation, 

both in the offers extended and in the students who 

eventually enrolled, despite having a comparable class 

size. 

The Law School has the burden of proving, in 

conformance with the standard of strict scrutiny, that it did 

not utilize race in an unconstitutional way. Adarand 

Constructors, 515 U.S. 200, 224, 132 L Ed 2d 158, 115 S 

Ct 2097. At the very least, the constancy of admitted 

minority students and the close correlation between the 

racial breakdown of admitted minorities and the 

composition of the applicant pool, discussed by The  Chief 

Justice, ante, at 156 L Ed 2d, at 324-328, require the Law 

School either to produce a convincing explanation or to 

show it has taken adequate steps to ensure individual 

assessment. The Law School does neither. 

The obvious tension between the pursuit of critical 

mass and the requirement of individual review increased 

by the end of the admissions season. Most of the decisions 

where race may decide the outcome are made during this 

period. See supra, at 156 L Ed 2d, at 371. The admissions 

officers consulted the daily reports which indicated the 

composition of the incoming class along racial lines. As 

Dennis Shields, Director of Admissions from 1991 to 

1996, stated, "the further [he] went into the [admissions] 

season the more frequently [he] would [*392] want to look 

at these [reports] and see the change from day-to-day." 

These reports would "track exactly where [the Law 

School] stood at any given time in assembling the class," 

and so would tell the admissions personnel whether they 

were short of assembling a  critical mass of minority 

students. Shields generated  these reports because the Law 

School's admissions policy told him the racial make-up of 

the entering class was "something [he] needed to be 

concerned about," and so  he had "to find a way of tracking 

what's going on." 

The consultation of daily reports during the last stages 

in the admissions process suggests there was no further 

attempt at individual review save for race itself. The 

admissions officers could use the reports to recalibrate the 

plus factor given to race depending on how close they were 

to achieving the Law School's goal of critical mass. The 

bonus factor of race would then become divorced from 

individual review; it would be premised instead on the 

numerical objective set by the Law School. 

[**2373] The Law School made no effort to guard 

against this danger. It provided no guidelines to its 

admissions personnel on how to reconcile individual 

assessment with the directive to admit a critical mass of 
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minority students. The admissions program could have 

been structured to eliminate at least some of the risk that 

the promise of individual evaluation was not being kept. 

The daily consideration of racial breakdown of admitted 

students is not a feature of affirmative-action programs 

used by other institutions of higher learning. The Little Ivy 

League colleges, for instance, do not keep ongoing tallies 

of racial or ethnic composition of their entering students. 

See Brief for Amherst College et al. as Amici Curiae 10. 

To be constitutional, a university's compelling interest 

in a diverse student body must be achieved by a [***374] 

system where individual assessment is safeguarded 

through the entire process. There is no constitutional 

objection to the goal  of  [*393]  considering race as one 

modest factor among many others to achieve diversity, but 

an educational institution must ensure, through sufficient 

procedures, that each applicant receives individual 

consideration and that race does not become a predominant 

factor in the admissions decisionmaking. The Law School 

failed to comply with this requirement, and by no means 

has it carried its burden to show otherwise by the test of 

strict scrutiny. 

The Court's refusal to apply meaningful strict scrutiny 

will lead to serious consequences. By deferring to the law 

schools' choice of minority admissions programs, the 

courts will lose the talents and resources of the faculties 

and administrators in devising new and fairer ways to 

ensure individual consideration. Constant and rigorous 

judicial review forces the law school faculties to undertake 

their responsibilities as state employees in this most 

sensitive of areas with utmost fidelity to the mandate of the 

Constitution. Dean Allan Stillwagon,  who directed the 

Law School's Office of Admissions from 1979 to 1990, 

explained the difficulties he encountered in defining racial 

groups entitled to benefit under the School's affirmative 

action policy. He testified that faculty members were 

"breathtakingly cynical" in deciding who would qualify as 

a member of underrepresented minorities. An example he 

offered was faculty debate as to whether Cubans should be 

counted as Hispanics: One professor objected on the 

grounds that Cubans were Republicans. Many academics 

at other law schools who are "affirmative action's more 

forthright defenders readily concede that diversity is 

merely the current rationale of convenience for a policy 

that they prefer to justify on other grounds." Schuck, 

Affirmative Action: Past, Present, and Future, 20 Yale L. 

& Pol'y Rev. 

1,  34  (2002)  (citing  Levinson,  Diversity,  2  U.  Pa.  J. 

Const.  L.  573,  577-578  (2000);  Rubenfeld, Affirmative 

Action, 107 Yale L. J. 427, 471 (1997)). This is not to 

suggest the faculty at Michigan or other law schools do not 

pursue aspirations they consider laudable and consistent 

with our constitutional [*394] traditions. It is but further 

evidence of the necessity for scrutiny that is real, not 

feigned, where the corrosive category of race is a factor in 

decisionmaking. Prospective students,  the courts, and the 

public can demand that the State and its law schools prove 

their process is fair and constitutional in every phase of 

implementation. 

It is difficult to assess the Court's  pronouncement that 

race-conscious admissions programs will be unnecessary 

25 years from now. Ante, at 156 L Ed 2d, at 341-342. If it 

is intended to mitigate the damage the Court does to the 

concept of strict scrutiny, neither petitioners nor other 

rejected law school applicants will find solace in knowing 

the basic protection put in place by Justice Powell will be 

suspended for a full quarter of a century. Deference is 

antithetical to strict scrutiny, not consistent with it. 

As to the interpretation that the opinion contains its 

own self-destruct mechanism, [**2374] the majority's 

abandonment of strict scrutiny undermines this objective. 

Were the courts to apply a searching standard to race-based 

[***375] admissions schemes, that would force 

educational institutions to seriously explore race-neutral 

alternatives. The Court, by contrast, is willing to be 

satisfied by the Law School's profession of its own good 

faith. The majority admits as much: "We take the Law 

School at its word that it would 'like nothing better than to 

find a race-neutral admissions formula' and will terminate 

its race-conscious admissions program as soon as 

practicable." Ante, at 156 L Ed 2d, at 341 (quoting Brief 

for Respondent Bollinger et al. 34). 

If universities are given the latitude to administer 

programs that are tantamount to quotas, they will have few 

incentives to make the existing minority admissions 

schemes transparent and protective of individual review. 

The unhappy consequence will be to perpetuate the 

hostilities that proper consideration of race is designed to 

avoid. The perpetuation, of course, would be the worst of 

all outcomes. Other programs do exist which will  be more 

effective in [*395]  bringing about the harmony   and 

mutual respect among all citizens that our constitutional 

tradition has always sought. They, and not 
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the program under review here, should be the  model, 

even if the Court defaults by not demanding it. 
 

It is regrettable the Court's important holding allowing 

racial minorities to have their special circumstances 

considered in order to improve their educational 

opportunities is accompanied by a suspension of the strict 

scrutiny which was the predicate of allowing race to be 

considered in the first place. If the Court abdicates its 

constitutional duty to give strict scrutiny to the use of race 

in university admissions, it negates my authority to 

approve the use of race in pursuit of student diversity. The 

Constitution cannot confer the right to classify on the basis 

of race even in this special context absent searching 

judicial review. For these reasons, though I reiterate my 

approval of giving appropriate consideration to race in this 

one context, I must dissent in the present case. 

[**2348contd] [***344contd] Justice Scalia, with 

whom Justice Thomas joins, concurring in part and 

dissenting in part. 
 

I join the opinion of The Chief Justice. As he 

demonstrates, the University of Michigan Law School's 

mystical [*347contd] "critical mass" justification for its 

discrimination by race challenges even the most gullible 

mind. The admissions statistics show it to be a sham to 

cover a scheme of racially proportionate admissions. 

I also join Parts I through VII of Justice Thomas's  

opinion. ** I find particularly unanswerable his central 

point: that the [**2349] allegedly "compelling state 

interest" at issue here is not the incremental "educational 

benefit" that emanates from the fabled "critical mass" of 

minority students, but rather Michigan's interest in 

maintaining a "prestige" law school whose normal 

admissions standards disproportionately exclude blacks 

and other minorities. If that is a compelling state interest, 

everything is. 

** Part VII of Justice  Thomas's  opinion describes 

those portions of the Court's opinion in which I 

concur. See post, at 156 L Ed 2d, at 361-364. 

I add the following: The "educational benefit" that 

the University of Michigan seeks to achieve by racial 

discrimination consists, according to the Court, of "'cross-

racial understanding,'" ante, at 156 L Ed 2d, at 333, and 

"'better prepar[ation of] students for an 

increasingly diverse workforce and society,'" ibid., all of 

which is necessary not only for work, but also for good 

"citizenship," ante, at 156 L Ed 2d, at 334. This is not, of 

course, an "educational benefit" on which students will  be 

graded on their Law School transcript (Works and Plays 

Well with Others: B+) or tested by the bar examiners (Q: 

Describe in 500 words or less your cross-racial 

understanding). For it is a lesson of life  rather than law--

essentially the same lesson taught to (or rather learned by, 

for it cannot be "taught" in the usual sense) people three 

feet shorter and twenty years younger than the full-grown 

adults at the University of Michigan Law School, in 

institutions ranging from Boy Scout troops to public-

school kindergartens. If properly considered an 

"educational benefit" at all, it is surely not one that 

[***345] is either uniquely relevant to law school or 

uniquely "teachable" in a formal educational setting. And 

therefore: If it is appropriate for the University [*348] of 

Michigan Law School to use racial discrimination for the 

purpose of putting together a "critical mass" that will 

convey generic lessons in socialization and good 

citizenship, surely it is no less appropriate--indeed, 

particularly appropriate--for the  civil service system of the 

State of Michigan to do so. There, also, those exposed to 

"critical masses" of certain races will presumably become 

better Americans, better Michiganders, better civil 

servants. And surely private employers cannot be 

criticized--indeed, should be praised--if they also "teach" 

good citizenship to their adult employees through a 

patriotic, all-American system of racial discrimination in 

hiring. The nonminority individuals who are deprived of a 

legal education, a civil service job, or any job at all by 

reason of their skin color will surely understand. 

Unlike a clear constitutional holding that racial 

preferences in state educational institutions are 

impermissible, or even a clear anticonstitutional holding 

that racial preferences in state educational institutions are 

OK, today's Grutter-Gratz split double header seems 

perversely designed to prolong the controversy and the 

litigation. Some future lawsuits will presumably focus on 

whether the discriminatory scheme in question contains 

enough evaluation of the applicant "as an individual," ante, 

at 156 L Ed 2d, at 337, and sufficiently avoids "separate 

admissions tracks" ante, at 156 L Ed 2d, at 336, to fall 

under Grutter rather than Gratz. Some will focus on 

whether a university has gone beyond the bounds of a 

"'good faith effort'" and has so zealously pursued its 

"critical mass" as to make it an unconstitutional de facto 
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quota system, rather than merely "'a permissible goal.'" 

Ante, at 156 L Ed 2d, at 336 (quoting Local 28 of Sheet 

Metal Workers' Int'l Ass'n v. EEOC, 478 U.S. 421, 495, 92 

L Ed 2d 344, 106 S Ct 3019 (1986) O'Connor, J., 

concurring in part and dissenting in part)). Other lawsuits 

may focus on whether, in the particular setting at issue, any 

educational benefits flow from racial diversity. (That issue 

was not contested in Grutter; and while the opinion 

accords "a degree of deference to a university's academic 

decisions," ante, at 156 L Ed 2d, at 332, "deference does 

not imply [*349] abandonment or abdication of judicial 

review," Miller-El v. Cockrell, 537 U.S. 322, 340, 154 L. 

Ed. 2d 931, 123 S. Ct. 1029 (2003).) Still other suits may 

challenge the bona fides of the institution's expressed 

commitment to the educational benefits of diversity that 

immunize the discriminatory scheme in Grutter. 

(Tempting targets, one would suppose, will be those 

[**2350] universities that talk the talk of  multiculturalism 

and racial diversity in the courts but walk the walk of 

tribalism and racial segregation on their campuses--

through minority-only student organizations, separate 

minority housing opportunities, separate minority student 

centers, even separate minority-only graduation 

ceremonies.) And still other suits may claim that the 

institution's racial preferences have gone below  or above 

the mystical Grutter-approved "critical mass." Finally, 

litigation can be expected on behalf of minority groups 

intentionally short changed in the institution's composition 

of its generic minority "critical [***346] mass." I do not 

look forward to any of these cases. The Constitution 

proscribes government discrimination on the basis of race, 

and state-provided education is no exception. 

Justice Thomas, with whom Justice Scalia joins as  to 

Parts I-VII, concurring in part and dissenting in part. 
 

Frederick Douglass, speaking to a group of 

abolitionists almost 140 years ago, delivered a message 

lost on today's majority: 

 
"In regard to the colored people, there is 

always more that is benevolent, I perceive, 

than just, manifested towards us. What I ask 

for the negro is not benevolence, not pity, 

not sympathy, but simply justice. The 

American people have always been anxious 

to know what they shall do with  us

 ............... I have had but one answer from 

the beginning.  Do nothing with us!  Your 

doing with us has already played the 

mischief with us. Do nothing with us! If the 

apples will not remain on the tree of [*350] 

their own strength, if they are worm-eaten 

at the core, if they are early ripe and 

disposed to fall, let them fall! . . . And if the 

negro cannot stand on his own legs, let him 

fall also. All I ask is, give  him a chance to 

stand on his own legs!  Let him alone! . . . 

Your interference is doing him positive 

injury." What  the Black Man Wants: An 

Address Delivered in Boston, 

Massachusetts, on 26 January 1865, 

reprinted in 4 The Frederick Douglass 

Papers 59, 68 (J. Blassingame & 

J. McKivigan eds. 1991) (emphasis in 

original). 

 

Like Douglass, I believe blacks can achieve in every 

avenue of American life without the meddling of university 

administrators. Because I wish to see all students succeed 

whatever their color, I share, in some respect, the 

sympathies of those who sponsor the type of 

discrimination advanced by the University of Michigan 

Law School (Law School). The Constitution does not, 

however, tolerate institutional devotion to the status quo in 

admissions policies when such devotion ripens into  racial 

discrimination. Nor does the Constitution countenance the 

unprecedented deference the Court gives to the Law 

School, an approach inconsistent with the very concept of 

"strict scrutiny." 

No one would argue that a university could set up a 

lower general admission standard and then impose 

heightened requirements only on black applicants. 

Similarly, a university may not maintain a high admission 

standard and grant exemptions to favored races. The Law 

School, of its own choosing, and for its own purposes, 

maintains an exclusionary admissions system that it knows 

produces racially disproportionate results. Racial 

discrimination is not a permissible solution to the self-

inflicted wounds of this elitist admissions policy. 

The majority upholds the Law School's racial 

discrimination not by interpreting the people's 

Constitution, but by responding to a faddish slogan of the 

cognoscenti. Nevertheless, I concur in part in the Court's 

opinion. First, I agree with the Court insofar as its decision, 

which approves of only [*351] one racial 
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classification, confirms that further use of race in 

admissions remains unlawful. Second, I agree with the 

Court's holding that racial discrimination in higher 

education admissions will be [***347] illegal in  25  years. 

See ante, at 156 L Ed 2d, at 342 (stating that racial 

discrimination will no longer be narrowly tailored, or 

[**2351] "necessary to further" a compelling state interest, 

in 25 years). I respectfully dissent from the remainder of 

the Court's opinion and the judgment, however, because I 

believe that the Law School's current use of race violates 

the Equal Protection Clause and that the Constitution 

means the same thing today as it will in 300 months. 

I 
 

The majority agrees that the Law School's racial 

discrimination should be subjected to strict scrutiny. Ante, 

at 156 L Ed 2d, at 331. Before applying that standard to 

this case, I will briefly revisit the Court's treatment of racial 

classifications. 

The strict scrutiny standard that the Court purports to 

apply in this case was first enunciated in Korematsu v. 

United States, 323 U.S. 214, 89 L. Ed. 194, 65 S. Ct. 193 

(1944) . There the Court held that "pressing public 

necessity may sometimes justify the existence of [racial 

discrimination]; racial antagonism never can." Id.,  at  216, 

89 L Ed 194, 65 S Ct 193. This standard of "pressing public 

necessity" has more frequently been termed "compelling 

governmental interest," 1 see, e.g., Regents  of Univ. of Cal. 

v. Bakke, 438 U.S. 265, 299, 57 L. Ed. 2d 750, 98 S. Ct. 

2733 (1978) (opinion of Powell, J.). A majority of the 

Court has validated only two circumstances where 

"pressing public necessity" or a "compelling state interest" 

can possibly justify racial discrimination by state actors. 

First, the lesson of Korematsu is that national security 

constitutes a "pressing public necessity," though the 

government's use of race to advance that objective must be 

narrowly tailored. Second, the Court has recognized as a 

compelling state interest a government's effort to remedy 

[*352]  past  discrimination for which it is responsible. 

Richmond v. J. A. Croson Co., 488 U.S. 469, 504, 102 L. 

Ed. 2d 854, 109 

S. Ct. 706 (1989). 
 

1 Throughout I will use the two phrases 

interchangeably. 
 

The contours of "pressing public necessity" can be 

further discerned from those interests the Court has 

rejected as bases for racial discrimination. For example, 

Wygant v. Jackson Bd. of Ed., 476 U.S. 267, 90 L. Ed. 2d 

260, 106 S. Ct. 1842 (1986), found unconstitutional a 

collective-bargaining agreement between a school board 

and a teachers' union that favored certain minority races. 

The school board defended the policy on the grounds that 

minority teachers provided "role models" for minority 

students and that a racially "diverse" faculty would 

improve the education of all students. See Brief for 

Respondents, O. T. 1984, No. 84-1340, pp 27-28; 476 

US, at 315, 90 L Ed 2d 260, 106 S Ct 1842 (Stevens, J., 

dissenting) ("An integrated faculty will be able to provide 

benefits to the student body that could not be provided by 

an all-white, or nearly all-white faculty"). Nevertheless, 

the Court found that the use of race violated the Equal 

Protection Clause, deeming both asserted state interests 

insufficiently compelling. Id., at 275-276, at 275-276, 90 

L Ed 2d 260, 106 S Ct 1842 (plurality opinion); id., at 295,  

90  L  Ed  2d  260,  106  S  Ct  1842  (White,  J., 

concurring in judgment) ("None of the interests asserted 

by the [school [***348] board] . . . justify this racially 

discriminatory layoff policy"). 2 

2 The Court's refusal to address Wygant's 

rejection of a state interest virtually 

indistinguishable from that presented by the Law 

School is perplexing. If the Court defers to the Law 

School's judgment that a racially mixed student 

body confers educational benefits to all, then why 

would the Wygant Court not defer to the school 

board's judgment with respect to the benefits a 

racially mixed faculty confers? 

An even greater governmental interest involves the 

sensitive role of courts in child custody determinations. In 

Palmore v. Sidoti, 466 U.S. 429, 80 L. Ed. 2d 421, 104 

S. Ct. 1879 (1984), the Court held that even the best 

interests of a child did not constitute a compelling state 

interest that would allow a state court to award custody to 

the father because the mother was in a mixed-race 

marriage. Id., at 433, 80 L Ed 2d 421, 104 S Ct 1879 

[**2352] (finding the interest "substantial" but [*353] 

holding the custody decision could not be based on the race 

of the mother's new husband). 

Finally, the Court has rejected an interest in remedying 

general societal discrimination as a justification for race 

discrimination. See Wygant, supra, at  276,  90  L  Ed  2d  

260,  106  S  Ct  1842  (plurality 

opinion); Croson, 488 U.S., at 496-498, 102 L Ed 2d 854, 
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109 S Ct 706 (plurality opinion); id., at 520-521, 102 L Ed 

2d 854, 109 S Ct 706 (Scalia, J., concurring in judgment). 

"Societal discrimination, without more, is too amorphous 

a basis for imposing a racially classified remedy" because 

a "court could uphold remedies that are ageless in their 

reach into the past, and timeless in their ability to affect the 

future." Wygant, supra, at 276, 90 L Ed 2d 260, 106 S Ct 

1842 (plurality opinion). But see Gratz v. Bollinger, 

ante,539 U.S. 244, 156 L Ed 2d 257, 123 S Ct 2411 

(Ginsburg, J., dissenting). 

Where the Court has accepted only national security, 

and rejected even the best interests of a child, as a 

justification for racial discrimination, I conclude that only 

those measures the State must take to provide a bulwark 

against anarchy, or to prevent violence, will constitute a 

"pressing public necessity." Cf . Lee v. Washington, 390 

U.S. 333, 334, 19 L. Ed. 2d 1212, 88 S. Ct. 994 (1968) 

(per curiam) (Black, J., concurring) (indicating that 

protecting prisoners from violence might justify narrowly 

tailored racial discrimination); Croson, supra, at 521, 102 

L Ed 2d 854, 109 S Ct 706 (Scalia, J., concurring in 

judgment) ("At least where state or local action is  at issue, 

only a social emergency rising to the level of imminent 

danger to life and limb . . . can justify [racial 

discrimination]"). 

The Constitution abhors classifications based on  race, 

not only because those classifications can harm favored 

races or are based on illegitimate motives, but also because 

every time the government places citizens on racial 

registers and makes race relevant to the provision of 

burdens or benefits, it demeans us all. "Purchased at the 

price of immeasurable human  suffering, the equal 

protection principle reflects our Nation's understanding 

that such classifications  ultimately have a destructive 

impact on the individual and our society." [*354] Adarand 

Constructors v. Pena, 515 U.S. 200, 240, 132 L Ed 2d 

158, 115 S Ct 2097 (1995) 

(Thomas, J., concurring in part and concurring in 

judgment). 

II 
 

Unlike the majority, I seek to define with precision the 

interest being [***349] asserted by the Law School before 

determining whether that interest is so compelling as to 

justify racial discrimination. The Law School maintains 

that it wishes to obtain "educational benefits that flow from 

student body diversity," Brief for Respondents Bollinger 

et al. 14. This statement must be 

evaluated carefully, because it implies that both "diversity" 

and "educational benefits" are components of the Law 

School's compelling state interest. Additionally, the Law 

School's refusal to entertain certain changes in its 

admissions process and status indicates that the compelling 

state interest it seeks to validate is actually broader than 

might appear at first glance. 

Undoubtedly there are other ways to "better" the 

education of law students aside from ensuring that the 

student body contains a "critical mass" of underrepresented 

minority students.  Attaining "diversity," whatever it 

means, 3 is the  [*355]  mechanism [**2353] by which the 

Law School obtains educational benefits, not an end of 

itself. The Law School, however, apparently believes that 

only a racially mixed student body can lead to the 

educational benefits it seeks. How, then, is the Law 

School's interest in these allegedly unique educational 

"benefits" not simply the forbidden interest in "racial 

balancing," ante, at 156 L Ed 2d, at 333, that the majority 

expressly rejects? 
 

3 "Diversity," for all of its devotees, is more a 

fashionable catchphrase than it is a useful term, 

especially when something as serious as racial 

discrimination is at issue. Because the Equal 

Protection Clause renders the color of one's skin 

constitutionally irrelevant to the Law School's 

mission, I refer to the Law School's interest as an 

"aesthetic." That is, the Law School wants to have 

a certain appearance, from the shape of the desks 

and tables in its classrooms to the color of the 

students sitting at them. 

I also use the term "aesthetic" because I believe 

it underlines the ineffectiveness of racially 

discriminatory admissions in actually helping 

those who are truly underprivileged. Cf . Orr v. 

Orr, 440 U.S. 268, 283, 59 L. Ed. 2d 306, 99 S. 

Ct. 1102 (1979) (noting that suspect classifications 

are especially impermissible when "the choice 

made by the State appears to redound 

. . . to the benefit of those without need for special 

solicitude"). It must be remembered that the Law 

School's racial discrimination does nothing for 

those too poor or uneducated to participate in elite 

higher education and therefore presents only an 

illusory solution to the challenges facing our 

Nation. 

A distinction between these two ideas (unique 
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educational benefits based on racial aesthetics and race for 

its own sake) is purely sophistic--so much so that the 

majority uses them interchangeably. Compare ante, at 156 

L Ed 2d, at 332 ("The Law School has a compelling 

interest in attaining a diverse student body"), with ante, at 

156 L Ed 2d, at 335 (referring to the "compelling interest 

in securing the educational benefits of a diverse student 

body" (emphasis added)). The Law School's argument,  as 

facile as it is, can only be understood in one way: 

Classroom aesthetics yields educational benefits, racially 

discriminatory admissions policies are required to  achieve 

the right racial mix, and therefore the policies are required 

to achieve the educational benefits. It is the educational 

benefits that are the end, or allegedly compelling state 

interest, not "diversity." But see ante, at 156 L Ed 2d, at 

335 (citing the need for "openness and integrity of the 

educational institutions that provide [legal] training" 

without reference to any consequential educational 

benefits). 

One must also consider the Law School's refusal to 

entertain changes to its current admissions system that 

[***350] might produce the same educational benefits. 

The Law School adamantly disclaims any race-neutral 

alternative that would reduce "academic selectivity," 

which would in turn "require the Law School to become a 

very different institution, and to sacrifice a core part of its 

educational mission." Brief for Respondents Bollinger et 

al. 33-36. In other words, the Law School seeks to improve 

marginally the education it offers  [*356] without 

sacrificing too much of its exclusivity and elite status. 4 

4 The Law School believes both that the 

educational benefits of a racially engineered 

student body are large and that adjusting its overall 

admissions standards to achieve the same racial 

mix would require it to sacrifice its elite status. If 

the Law School is correct that the educational 

benefits of "diversity" are so great, then achieving 

them by altering admissions standards should not 

compromise its elite status. The Law School's 

reluctance to do this suggests that the educational 

benefits it alleges are not significant or do not exist 

at all. 

The proffered interest that the majority vindicates 

today, then, is not simply "diversity." Instead the Court 

upholds the use of racial discrimination as a tool to 

advance the Law School's interest in offering a 

marginally superior education while maintaining an elite 

institution. Unless each constituent part of this state 

interest is of pressing public necessity, the Law School's 

use of race is unconstitutional. I find each of them to fall 

far short of this standard. 

III 

A 

A close reading of the Court's opinion reveals that all 

of its legal work is done through one conclusory statement: 

The Law School has a "compelling interest in securing the 

educational benefits of a diverse student body." Ante, at 

156 L Ed 2d, at 335. No serious effort is made to explain 

how these [**2354] benefits fit with the state interests the 

Court has recognized (or rejected) as compelling, see Part 

I, supra, or to place any theoretical constraints on an 

enterprising court's desire to discover still more 

justifications for racial discrimination. In the absence of 

any explanation, one might expect the Court  to fall back 

on the judicial policy of stare decisis. But the Court 

eschews even this weak defense of its holding, shunning 

an analysis of the extent to which Justice Powell's opinion 

in Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 57 L. 

Ed. 2d 750, 98 S. Ct. 2733 (1978), [*357] 

is binding, ante, at 156 L Ed 2d, at 330, in favor of an 

unfounded wholesale adoption of it. 

Justice Powell's opinion in Bakke and the Court's 

decision today rest on the fundamentally flawed 

proposition that racial discrimination can be contextualized 

so that a goal, such as classroom aesthetics, can be 

compelling in one context but not in another. This "we 

know it when we see it" approach to evaluating state 

interests is not capable of judicial application. Today, the 

Court insists on radically expanding the range of 

permissible uses of race to something as trivial (by 

comparison) as the assembling of a law school class. I can 

only presume that the majority's failure to justify its 

decision by reference to any principle arises from the 

absence of any such principle. See Part VI, infra. 

B 
 

Under the proper standard, there is no pressing public 

necessity in maintaining a public law school at [***351] 

all and, it follows, certainly not an elite law school. 

Likewise, marginal improvements in legal education do 

not qualify as a compelling state interest. 
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1 
 

While legal education at a public university may be 

good policy or otherwise laudable, it is obviously not a 

pressing public necessity when the correct legal standard 

is applied. Additionally, circumstantial evidence as to 

whether a state activity is of pressing public necessity can 

be obtained by asking whether all States feel compelled to 

engage in that activity. Evidence that States, in  general, 

engage in a certain activity by no means demonstrates that 

the activity constitutes a pressing public necessity, given 

the expansive role of government in today's society. The 

fact that some fraction of the States reject a particular 

enterprise, however, creates a presumption that the 

enterprise itself is not a compelling state interest. In this 

sense, the absence of a public, American Bar Association 

(ABA) accredited, law school in [*358] Alaska, Delaware, 

Massachusetts, New Hampshire, and Rhode Island, see 

ABA-LSAC Official Guide to ABA-Approved Law 

Schools (W. Margolis, B. Gordon, J. Puskarz, & D. 

Rosenlieb, eds. 2004) (hereinafter ABA-LSAC Guide), 

provides further evidence that Michigan's maintenance of 

the Law School does not constitute a compelling state 

interest. 

2 
 

As the foregoing makes clear, Michigan has no 

compelling interest in having a law school at all, much less 

an elite one. Still, even assuming that a State may, under 

appropriate circumstances, demonstrate a cognizable 

interest in having an elite law school, Michigan has failed 

to do so here. 

This Court has limited the scope of equal protection 

review to interests and activities that occur within that 

State's jurisdiction. The Court held in Missouri ex rel. 

Gaines v. Canada, 305 U.S. 337, 83 L. Ed. 208, 59 S. Ct. 

232 (1938), that Missouri could not satisfy the demands of 

"separate but equal" by paying for legal training of blacks 

at neighboring state law schools, while maintaining  a  

segregated  law  school  within  the  State. 

The equal protection 

 
"obligation is imposed by the 

Constitution upon the States severally as 

governmental entities--each responsible for 

its own laws establishing the rights and 

duties of persons within its borders. It 

[**2355] is an obligation the burden of 

which cannot be cast by one State upon 

another, and no State can be excused from 

performance by what another State may do 

or fail to do. That separate responsibility of 

each State within its own sphere is of the 

essence of statehood maintained under our 

dual system." Id., at 350, 83  L  Ed 208, 59 

S Ct 232 (emphasis added). 

 

The Equal Protection Clause, as interpreted by the 

Court in Gaines, does not permit States to justify racial 

discrimination on the basis of what the rest of the Nation 

"may do or fail to do." The only interests that can satisfy 

the Equal Protection Clause's [*359] demands are those 

found within a State's jurisdiction. 

The only cognizable state interests vindicated by 

operating a public law school are, therefore, the education 

of that State's citizens and the training [***352] of that 

State's lawyers. James Campbell's address at the opening 

of the Law Department at the University of Michigan on 

October 3, 1859, makes this clear: 

 
"It not only concerns the State that every 

one should have all reasonable facilities for 

preparing himself for any honest position in 

life to which he may aspire, but it also 

concerns the community that the Law 

should be taught and understood . . . . 

There is not an office in the State in which 

serious legal inquiries may not frequently 

arise           In all these matters, public  and 

private rights are constantly involved and 

discussed, and ignorance of the Law has 

frequently led to results deplorable and 

alarming           In the history of this  State, 

in more than one instance, that ignorance 

has led to unlawful violence, and the 

shedding of innocent blood." E. Brown, 

Legal Education at Michigan 1859-1959, 

pp 404-406 (1959) (emphasis added). 

 

The Law School today, however, does precious little 

training of those attorneys who will serve the citizens of 

Michigan. In 2002, graduates of the University of 

Michigan Law School made up less than 6% of  applicants 

to the Michigan bar, Michigan Lawyers Weekly,

 available at 

http://www.michiganlawyersweekly.com/bar 

http://www.michiganlawyersweekly.com/bar
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passers0202.cfm,barpassers0702.cfm (all Internet 

materials as visited June 13, 2003, and available in Clerk 

of Court's case file), even though the Law School's 

graduates constitute nearly 30% of all law students 

graduating in Michigan. Ibid. Less than 16% of the Law 

School's graduating class elects to stay in Michigan after 

law school. ABA-LSAC Guide 427. Thus, while a mere 

27% of the Law School's 2002 entering class are from 

Michigan, see University of [*360] Michigan Law  

School Website,  available  at 

http://www.law.umich.edu/prospectivestud 

ents/Admissions/index.htm, only half of these, it 

appears, will stay in Michigan. 

In sum, the Law School trains few Michigan residents 

and overwhelmingly serves students, who, as lawyers, 

leave the State of Michigan. By contrast, Michigan's other 

public law school, Wayne State University Law School, 

sends 88% of its graduates on to serve the people of 

Michigan. ABA-LSAC Guide 775. It does not take a social 

scientist to conclude that it is precisely the Law School's 

status as an elite institution that causes it to be a way-

station for the rest of the country's lawyers, rather than a 

training ground for those who will remain in Michigan. 

The Law School's decision to be an elite institution does 

little to advance the welfare of the people of Michigan or 

any cognizable interest of the State of Michigan. 

Again, the fact that few States choose to maintain  elite 

law schools raises a strong inference that there is nothing 

compelling about elite status. Arguably, only the public 

law schools of the University of Texas, the University of 

California, Berkeley (Boalt Hall), and the University of 

Virginia maintain the same reputation for excellence as the 

Law School. 5 Two of [**2356] these States, Texas and 

California, are so large that they could reasonably be 

expected to provide [***353] elite legal training at a 

separate law school to students who will, in fact, stay in the 

State and provide legal services to its citizens. And these 

two schools far outshine the Law School in producing in-

state lawyers. The University of Texas, for example, sends 

over three-fourths of its graduates on to work in the State 

of Texas, vindicating the State's interest (compelling or 

not) in training Texas' lawyers. Id., at 691. 

 

5 Cf. U. S. News & World Report, America's 

Best Graduate Schools 28 (2004 ed.) (placing these 

schools in the uppermost 15 in the Nation). 

[*361] 3 
 

Finally, even if the Law School's racial tinkering 

produces tangible educational benefits, a marginal 

improvement in legal education cannot justify racial 

discrimination where the Law School has no compelling 

interest in either its existence or in its current educational 

and admissions policies. 

IV 
 

The interest in remaining elite and exclusive that the 

majority thinks so obviously critical requires the use of 

admissions "standards" that, in turn, create the Law 

School's "need" to discriminate on the basis of race. The 

Court validates these admissions standards by concluding 

that alternatives that would require "a dramatic sacrifice of 

. . . the academic quality of all admitted students," ante, at 

156 L Ed 2d, at 340, need not be considered before racial 

discrimination can be employed. 6 In the majority's view, 

such methods are not required by the "narrow tailoring" 

prong of strict scrutiny because that inquiry demands, in 

this context, that any race-neutral alternative work "'about 

as well.'" Ante, at 156 L Ed 2d,  at 339 (quoting Wygant, 

476 U.S., at 280, n. 6, 90 L Ed 2d 260, 106 S Ct 1842). The 

majority errs, however, because race-neutral alternatives 

must only be "workable," ante, at 156 L Ed 2d, at 339, and 

do "about as well" in vindicating the compelling state 

interest. The Court never explicitly holds that the Law 

School's desire to retain the status quo in "academic 

selectivity" is itself a compelling state interest, and, as I 

have demonstrated, it is not. See Part III-B, supra. 

Therefore, the Law School should be forced to choose 

between its classroom aesthetic and its exclusionary 

admissions system--it cannot have it both ways. 

 

6 The Court refers to this component of the Law 

School's compelling state interest variously as 

"academic quality," avoiding "sacrifice [of] a vital 

component of its educational mission," and 

"academic selectivity." Ante, at 156 L Ed 2d, at 

339-340. 

With the adoption of different admissions methods, 

such as accepting all students who meet minimum 

qualifications, [*362] see Brief for United States as 

Amicus Curiae 13-14, the Law School could achieve its 

vision of the racially aesthetic student body without the use 

of racial discrimination. The Law School concedes this, 

but the Court holds, implicitly and under the guise of 

http://www.law.umich.edu/prospectivestud
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narrow tailoring, that the Law School has a compelling 

state interest in doing what it wants to do. I cannot agree. 

First, under strict scrutiny, the Law School's assessment of 

the benefits of racial discrimination and devotion to the 

admissions status quo are not entitled to any sort of 

deference, grounded in the First Amendment or anywhere 

else. Second, even if its "academic selectivity" must be 

maintained at all costs along with racial discrimination, the 

Court ignores the fact that other top law schools have 

succeeded in meeting their aesthetic [***354] demands 

without racial discrimination. 

A 
 

The Court bases its unprecedented deference to the 

Law School--a deference antithetical to strict scrutiny--on 

an idea of "educational autonomy" grounded in the First 

Amendment. Ante, at 156 L Ed 2d, at 333. In my view, 

there is no basis for a right of public [**2357] universities 

to do what would otherwise violate the Equal Protection 

Clause. 

The constitutionalization of "academic freedom" 

began with the concurring opinion of Justice Frankfurter 

in Sweezy v. New Hampshire, 354 U.S. 234, 1 L. Ed. 2d 

1311, 77 S. Ct. 1203 (1957). Sweezy, a Marxist economist, 

was investigated by the Attorney General of New 

Hampshire on suspicion of being a subversive. The 

prosecution sought, inter alia, the contents of a lecture 

Sweezy had given at the University of New Hampshire. 

The Court held that the investigation violated due process. 

Id., at 254, 1 L Ed 2d 1311, 77 S Ct 1203. 

Justice Frankfurter went further, however, reasoning 

that the First Amendment created a right of academic 

freedom that prohibited the investigation. Id.,  at  256-267,  

at  256-267,  1  L  Ed  2d  1311,  77  S  Ct 1203 

(opinion concurring in result). Much of the rhetoric in 

Justice Frankfurter's opinion was devoted to the personal 

right of Sweezy to free speech. See, e.g., id., at 265, 1 L 

Ed 2d 1311, 77 S Ct 1203 ("For a citizen to be [*363] made 

to forego even a part of so basic a liberty as his political 

autonomy, the subordinating interest of the State must be 

compelling"). Still, claiming that the United States Reports 

"need not be burdened with proof," Justice Frankfurter also 

asserted that a "free society" depends on "free universities" 

and "this means the exclusion of governmental 

intervention in the intellectual life of a university." Id., at 

262, 1 L Ed 2d 1311, 77 S Ct 1203. According to Justice 

Frankfurter: "It is the business of a university to provide 

that atmosphere which is most 

conducive to speculation, experiment and creation. It is an 

atmosphere in which there prevail 'the four essential 

freedoms' of a university--to determine for itself on 

academic grounds who may teach, what may be taught, 

how it shall be taught, and who may be admitted to study.'" 

Id., at 263, 1 L Ed 2d 1311, 77 S Ct 1203 

(citation omitted). 
 

In my view, "it is the business" of this Court to explain 

itself when it cites provisions of the Constitution to invent 

new doctrines--including the idea that the First 

Amendment authorizes a public university to do what 

would otherwise violate the Equal Protection Clause. The 

majority fails in its summary effort to prove this point. The 

only source for the Court's conclusion that public 

universities are entitled to deference even within the 

confines of strict scrutiny is Justice Powell's opinion in 

Bakke. Justice Powell, for his part, relied only on Justice 

Frankfurter's opinion in Sweezy and the Court's decision in 

Keyishian v. Board of Regents of Univ. of State of N. Y., 

385 U.S. 589, 17 L. Ed. 2d 629, 87 S. Ct. 

675 (1967), to support his view that the First Amendment 

somehow protected a public university's use of race in 

admissions Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 

at 312, 57 L Ed 2d 750, 98 S Ct 2733. Keyishian provides 

no answer to the question whether the Fourteenth 

Amendment's restrictions are relaxed when applied to 

public universities. [***355] In that case, the Court held 

that state statutes and regulations designed to prevent the 

"appointment or retention of 'subversive' persons in state 

employment," 385 US, at 592, 17 L Ed  2d 629, 87 S Ct 

675, violated the First Amendment for vagueness. The 

statutes covered all public  employees and were not 

invalidated only as applied to university [*364] faculty 

members, although the Court appeared sympathetic to the 

notion of academic freedom, calling it a "special concern 

of the First Amendment." Id., at 603, 17 L Ed 2d 629, 87 S 

Ct 675. Again, however, the Court did not relax any 

independent constitutional restrictions on public 

universities. 

I doubt that when Justice Frankfurter spoke of 

governmental intrusions into the independence of 

universities, he was thinking of the Constitution's ban on 

racial discrimination. The majority's broad deference to 

both the Law School's judgment that racial aesthetics leads 

to educational benefits and its stubborn refusal to alter the 

status quo in admissions methods finds no basis in the 

Constitution or decisions of this Court. 
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[**2358] B 

1 

The Court's deference to the Law  School's conclusion 

that its racial experimentation leads to educational benefits 

will, if adhered to, have serious collateral consequences. 

The Court relies heavily on social science evidence to 

justify its deference. See ante, at 156 L Ed 2d, at 333-335; 

but see also Rothman,  Lipset, & Nevitte, Racial Diversity 

Reconsidered, 151 Public Interest 25 (2003) (finding that 

the racial mix of a student body produced by racial 

discrimination of the type practiced by the Law School in 

fact hinders students' perception of academic quality). The 

Court never acknowledges, however, the growing 

evidence that racial (and other sorts) of heterogeneity 

actually impairs learning among black students. See, e.g., 

Flowers & Pascarella, Cognitive Effects of College Racial 

Composition on African American Students After 3 Years 

of College, 40 J. of College Student Development 669, 674 

(1999) (concluding that black students experience superior 

cognitive development at Historically Black Colleges 

(HBCs) and that, even among blacks, "a substantial 

diversity moderates the cognitive effects of attending an 

HBC"); Allen, The Color of Success: African-American 

College Student [*365] Outcomes at Predominantly White 

and Historically Black Public Colleges and Universities, 

62 Harv. Educ. Rev. 26, 35 (1992) (finding that black 

students attending HBCs report higher academic 

achievement than those attending predominantly white 

colleges). 

At oral argument in Gratz v. Bollinger, ante,156 L Ed 

2d 257, 123 S Ct 2411 , counsel for respondents stated that 

"most every single one of [the HBCs] do have diverse 

student bodies." Tr. of Oral Arg. in No. 02-516, p 

52. What precisely counsel meant by "diverse" is 

indeterminate, but it is reported that in 2000 at  Morehouse 

College, one of the most distinguished HBC's in the 

Nation, only 0.1% of the student body was white, and only 

0.2% was Hispanic. College Admissions Data Handbook 

2002-2003, p 613 (43d ed. 2002) (hereinafter College 

Admissions Data Handbook). And  at  Mississippi 

[***356] Valley State University, a public HBC, only 

1.1% of the freshman class in 2001 was white. Id., at 603. 

If there is a "critical mass" of whites at these institutions, 

then "critical mass" is indeed a very small proportion. 

The majority grants deference to the Law School's 

"assessment that diversity will, in fact, yield educational 

benefits," ante, at 156 L Ed 2d, at 332. It follows, 

therefore, that an HBC's assessment that racial 

homogeneity will yield educational benefits would 

similarly be given deference. 7 An HBC's rejection of 

white applicants in order to maintain racial homogeneity 

seems permissible, therefore, under the majority's view of 

the Equal Protection Clause . But see United States v. 

Fordice, 505 U.S. 717, 748, 120 L. Ed. 2d 575, 112 S. Ct. 

2727 (1992) (Thomas, J., concurring) ("Obviously, a State 

cannot maintain . . . traditions by closing particular 

institutions, historically white or historically black, to 

particular racial groups"). Contained within today's 

majority opinion is the seed of a new constitutional [*366] 

justification for a concept I thought long and rightly 

rejected--racial segregation. 

7 For example, North Carolina A&T State 

University, which is currently 5.4% white, College 

Admissions Data Handbook 643, could seek to 

reduce the representation of whites in order to gain 

additional educational benefits. 

2 
 

Moreover one would think, in light of the Court's 

decision in United States v. Virginia, 518 U.S. 515, 135 

L. Ed. 2d 735, 116 S. Ct. 2264 (1996), that before being 

given license to use racial discrimination, the Law School 

would be required to radically reshape its admissions 

process, even to the point of sacrificing some elements of 

its character. In Virginia, a majority of the  Court,  without 

a word about academic [**2359] freedom, accepted the 

all-male Virginia Military Institute's (VMI) representation 

that some changes in its "adversative" method of education 

would be required with the admission of women, id., at 

540, 135 L Ed 2d 735, 116 S Ct 2264, but did not defer to 

VMI's judgment that these changes would be too great. 

Instead, the Court concluded that they were "manageable." 

Id., at 551, n. 19, 135 L Ed 2d 735, 116 S Ct 2264. That 

case involved sex discrimination, which is subjected to 

intermediate, not strict, scrutiny. Id., at 533, 135 L Ed 2d 

735, 116 S Ct 2264; Craig v. Boren, 429 U.S. 190, 197, 50 

L. Ed. 2d 397, 97 S. Ct. 451 (1976). So in Virginia, where 

the standard of review dictated that greater flexibility be 

granted to VMI's educational policies than the Law School 

deserves here, this Court gave no deference. Apparently 

where the status quo being defended is that of the elite 

establishment--here the Law School--rather than 
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a less fashionable Southern military institution, the Court 

will defer without serious inquiry and without regard to the 

applicable legal standard. 
 

C 
 

Virginia is also notable for the fact that the Court 

relied on the "experience" of formerly single-sex 

institutions, such as the service academies, to conclude that 

admission of women to VMI would be  "manageable." 518 

U.S., at 544-545, 135 L Ed 2d 735, 116 S Ct 2264. Today, 

however, the majority ignores the "experience" of those 

institutions that have been  [***357] forced to abandon 

explicit racial discrimination in admissions. 

[*367] The sky has not fallen at Boalt Hall at the 

University of California, Berkeley, for example. Prior to 

Proposition 209's adoption of Cal. Const., Art. 1, § 31(a), 

which bars the State from "granting preferential treatment 

. . . on the basis of race . . . in the operation of . . . public 

education," 8 Boalt Hall enrolled 20 blacks and 28 

Hispanics in its first-year class for 1996. In  2002,  without 

deploying express racial discrimination in admissions, 

Boalt's entering class enrolled 14 blacks and 36 Hispanics. 
9 University of California Law and Medical School

 Enrollments, available at 

http://www.ucop.edu/acadadv/datamgmt/law 

med/law-enrolls-eth2.html. Total underrepresented 

minority student enrollment at Boalt Hall now exceeds 

1996 levels. Apparently the Law School cannot be counted 

on to be as resourceful. The Court is willfully blind to the 

very real experience in California and elsewhere, which 

raises the inference that institutions with "reputation[s] for 

excellence," ante, at 156 L Ed 2d, at 332, 338, rivaling the 

Law School's have satisfied their sense of mission without 

resorting to prohibited racial discrimination. 

8 Cal. Const., Art. 1, § 31(a), states in full: 
 

"The state shall not discriminate against, or 

grant preferential treatment to, any individual or 

group on the basis of race, sex, color, ethnicity, or 

national origin in the operation of public 

employment, public education, or public 

contracting." See Coalition for Economic Equity v. 

Wilson, 122 F.3d 692 (CA9 1997). 

9 Given the incredible deference the Law School 

receives from the Court, I think it appropriate to 

indulge in the presumption that Boalt Hall 

operates without violating California law. 
 

V 
 

Putting aside the absence of any legal support for the 

majority's reflexive deference, there is much to be said for 

the view that the use of tests and other measures to 

"predict" academic performance is a poor substitute for a 

system that gives every applicant a chance to prove he can 

succeed in the study of law. The rallying cry that in the 

absence of racial discrimination in admissions there would 

be a true [*368] meritocracy ignores the fact that the entire 

process is poisoned by numerous exceptions to "merit." For 

example, in the national debate on racial discrimination in 

higher education admissions, much has been made of the 

fact that elite institutions utilize a so-called "legacy" 

preference to give the children of alumni an advantage in 

admissions. This, and other, exceptions to [**2360] a 

"true" meritocracy give the lie  to protestations that merit 

admissions are in fact the order of the day at the Nation's 

universities. The Equal Protection Clause does not, 

however, prohibit the use of unseemly legacy preferences 

or many other kinds of arbitrary admissions procedures. 

What the Equal Protection Clause does prohibit are 

classifications made on the basis of race. So while legacy 

preferences can stand under the Constitution, racial 

discrimination  cannot. 10 I will not twist the Constitution 

to invalidate legacy preferences or otherwise impose my 

vision of higher education admissions on the Nation. The 

majority should [***358] similarly stay its impulse to 

validate faddish racial discrimination the Constitution 

clearly forbids. 

 

10 Were this Court to have the courage to forbid 

the use of racial discrimination in admissions, 

legacy preferences (and similar practices) might 

quickly become less popular--a possibility not lost, 

I am certain, on the elites (both individual and 

institutional) supporting the Law School in this 

case. 

In any event, there is nothing ancient, honorable, or 

constitutionally protected about "selective" admissions. 

The University of Michigan should be well aware that 

alternative methods have historically been used for the 

admission of students, for it brought to this country the 

German certificate system in the late-19th century.  See 

H. Wechsler, The Qualified Student 16-39 (1977) 

(hereinafter Qualified Student). Under this system, a 

secondary school was certified by a university so that any 

http://www.ucop.edu/acadadv/datamgmt/law
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graduate who completed the course offered by the school 

was offered admission to the university. The certification 

regime supplemented, and later virtually replaced (at least 

in the Midwest), the prior regime of rigorous [*369] 

subject-matter entrance examinations. Id., at 57-58. The 

facially race-neutral "percent plans" now used in Texas, 

California, and Florida, see ante, at 156 L Ed 2d, at 340, 

are in many ways the descendents of the certificate system. 

Certification was replaced by selective admissions in 

the beginning of the 20th century, as universities sought to 

exercise more control over the composition of their student 

bodies. Since its inception, selective admissions has been 

the vehicle for racial, ethnic, and religious tinkering and 

experimentation by university administrators. The initial 

driving force for the relocation of the selective function 

from the high school to the universities was the same desire 

to select racial winners and losers that the Law School 

exhibits today. Columbia, Harvard, and others infamously 

determined that they had "too many" Jews, just as today 

the Law School argues it would have "too many" whites if 

it could not discriminate in its admissions process. See 

Qualified Student 155-168 (Columbia); H. Broun & G. 

Britt, Christians Only: A Study in Prejudice 53-54 (1931) 

(Harvard). 

Columbia employed intelligence tests precisely 

because Jewish applicants, who were predominantly 

immigrants, scored worse on such tests. Thus, Columbia 

could claim (falsely) that "'we have not eliminated boys 

because they were Jews and do not propose to do so. We 

have honestly attempted to eliminate the lowest grade of 

applicant [through the use of intelligence testing] and it 

turns out that a good many of the low grade men are New 

York City Jews.'" Letter from Herbert E. Hawkes, dean  of 

Columbia College, to E. B. Wilson, June 16, 1922 

(reprinted in Qualified Student 160-161). In other words, 

the tests were adopted with full knowledge of their 

disparate impact. Cf. DeFunis v. Odegaard, 416  U.S. 312, 

335, 40 L. Ed. 2d 164, 94 S. Ct. 1704 (1974) (per 

curiam) (Douglas, J., dissenting). 
 

Similarly no modern law school can claim ignorance 

of the poor performance of blacks, relatively speaking, on 

the Law School Admissions Test (LSAT). Nevertheless, 

law schools [*370] continue to use the test and then 

attempt to "correct" for black underperformance by using 

racial discrimination in admissions so as to obtain their 

aesthetic student body. The Law School's continued 

adherence to measures [**2361] it knows produce racially 

skewed results is not entitled to deference by this Court. 

See Part IV, supra. The Law School itself admits that the 

test is imperfect, as it must, given that it regularly admits 

students who score at or below  [***359]  150  (the national 

median) on the test. See App. 156-203 (showing that, 

between 1995 and 2000, the Law School admitted 37 

students--27 of whom were black; 31 of whom were 

"underrepresented minorities"--with LSAT scores of 150 

or lower). And the Law School's amici cannot seem to 

agree on the fundamental question whether the test itself is 

useful. Compare Brief for Law School Admission Council 

as Amicus Curiae 12 ("LSAT scores . . . are an effective 

predictor of students' performance in law school") with 

Brief for Harvard  Black Law Students Association et al. 

as Amici Curiae 27 ("Whether [the LSAT] measures 

objective merit . . . is certainly questionable"). 

Having decided to use the LSAT, the Law School 

must accept the constitutional burdens that come  with this 

decision. The Law School may freely continue to employ 

the LSAT and other allegedly merit-based standards in 

whatever fashion it likes. What the Equal Protection 

Clause forbids, but the Court today allows, is the use of 

these standards hand-in-hand with racial discrimination. 

An infinite variety of admissions methods are available to 

the Law School. Considering all of the radical thinking that 

has historically occurred at this country's universities, the 

Law School's intractable approach toward admissions is 

striking. 

The Court will not even deign to make the Law School 

try other methods, however, preferring instead to grant a 

25-year license to violate the Constitution. And the same 

Court that had the courage to order the desegregation of all 

public schools in the South now fears, on the basis of 

platitudes [*371] rather than principle, to force the Law 

School to abandon a decidedly imperfect admissions 

regime that provides the basis for racial discrimination. 

VI 
 

The absence of any articulated legal principle 

supporting the majority's principal holding suggests 

another rationale. I believe what lies beneath the Court's 

decision today are the benighted notions that one can tell 

when racial discrimination benefits (rather than hurts) 

minority groups, see Adarand, 515 U.S., at 239, 132 L Ed 

2d 158, 115 S Ct 2097 (Scalia, J., concurring in part and 
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concurring in judgment), and that racial discrimination is 

necessary to remedy general societal ills. This Court's 

precedents supposedly settled both issues, but clearly the 

majority still cannot commit to the principle that racial 

classifications are per se harmful and that almost no 

amount of benefit in the eye of the beholder can justify 

such classifications. 

Putting aside what I take to be the Court's implicit 

rejection of Adarand's holding that beneficial and 

burdensome racial classifications are equally invalid, I 

must contest the notion that the Law School's 

discrimination benefits those admitted as a result of it. The 

Court spends considerable time discussing the impressive 

display of amicus support for the Law School in this case 

from all corners of society. Ante, at 156 L Ed 2d, at 333-

334. But nowhere in any of the filings in this Court is any 

evidence that the purported "beneficiaries" of this racial 

discrimination prove themselves by performing at (or even 

near) the same level as those students who receive no 

preferences. [***360] Cf. Thernstrom & Thernstrom, 

Reflections on the Shape of the River, 46 UCLA L. Rev. 

1583, 1605-1608 (1999) 

(discussing the failure of defenders of racial discrimination 

in admissions to consider the fact that its "beneficiaries" 

are underperforming in the classroom). 

The silence in this case is deafening to those of us who 

view higher education's purpose as imparting knowledge 

and skills to students, rather than a communal, rubber-

stamp, [*372] credentialing process.  The [**2362] Law 

School is not looking for those students who, despite a 

lower LSAT score or undergraduate grade point average, 

will succeed in the study of law. The Law School seeks 

only a facade--it is sufficient that the class looks right, even 

if it does not perform right. 

The Law School tantalizes unprepared students with 

the promise of a University of Michigan degree and all of 

the opportunities that it offers. These overmatched 

students take the bait, only to find that they cannot succeed 

in the cauldron of competition. And this mismatch crisis is 

not restricted to elite institutions. See 

T. Sowell, Race and Culture 176-177 (1994) ("Even if 

most minority students are able to meet the normal 

standards at the 'average' range of colleges and 

universities, the systematic mismatching of minority 

students begun at the top can mean that such students are 

generally overmatched throughout all levels of higher 

education"). Indeed, to cover the tracks of the 

aestheticists, this cruel farce of racial discrimination must 

continue--in selection for the Michigan Law Review, see 

University of Michigan Law School Student Handbook 

2002-2003, pp 39-40 (noting the presence of a "diversity 

plan" for admission to the review), and in hiring at law 

firms and for judicial clerkships--until the "beneficiaries" 

are no longer tolerated. While these students may graduate 

with law degrees, there is no evidence that they have 

received a qualitatively better legal education (or become 

better lawyers) than if they had gone to a less "elite" law 

school for which they were better prepared. And the 

aestheticists will never address the real problems facing 

"underrepresented minorities," 11 instead continuing their 

social experiments on other people's children. 
 

11 For example, there is no recognition by the 

Law School in this case that even with their racial 

discrimination in place, black men are 

"underrepresented" at the Law School. See ABA-

LSAC Guide 426 (reporting that the Law School 

has 46 black women and 28 black men). Why does 

the Law School not also discriminate in favor of 

black men over black women, given this 

underrepresentation?  The answer is, again, that  all 

the Law School cares about is its own image among 

know-it-all elites, not solving real problems like the 

crisis of black male underperformance. 

[*373] Beyond the harm the Law School's racial 

discrimination visits upon its test subjects, no social 

science has disproved the notion that this discrimination 

"engenders attitudes of superiority or, alternatively, 

provoke[s] resentment among those who believe that they 

have been wronged by the government's use of race." 

Adarand, 515 U.S., at 241, 132 L Ed 2d 158, 115 S Ct 

2097 (Thomas, J., concurring in part and concurring in 

judgment). "These programs stamp minorities with a 

badge of inferiority and may cause them to develop 

dependencies or to adopt an attitude that they are 'entitled' 

to preferences." Ibid. 

It is uncontested that each year, the Law School admits 

a handful of blacks who would be admitted in the absence 

of racial discrimination. See Brief for Respondents 

Bollinger et al. 6. Who can differentiate between those 

who belong and those who do not? The majority of blacks 

are admitted to the Law School because of discrimination, 

and because of this policy all 
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are tarred as undeserving. This problem of stigma does not 

depend on determinacy as to whether those stigmatized are 

actually the "beneficiaries" of racial discrimination. When 

blacks take positions in the highest places of government, 

industry, or academia, it is  an open question today whether 

their skin color played a  part in their advancement. The 

question itself is the stigma--because either racial 

discrimination did play a role, in which case the person 

may be deemed "otherwise unqualified," or it did not, in 

which case asking the question itself unfairly marks those 

blacks who would succeed without discrimination. Is this 

what the Court means by "visibly open"? Ante, at 156 L Ed 

2d, at 335. 

Finally, the Court's disturbing reference to the 

importance of the country's law [**2363] schools as 

training grounds meant to cultivate "a set of leaders with 

legitimacy in the eyes of the citizenry," ibid., through the 

use of racial discrimination deserves discussion.  As  noted 

earlier, the Court has soundly [*374] rejected the 

remedying of societal discrimination as a justification for 

governmental use of race. Wygant, 476 U.S., at 276, 90 L 

Ed 2d 260, 106 S Ct 1842 (plurality opinion); Croson,  488 

U.S., at 497, 102 L Ed 2d 854, 109 S Ct 706 

(plurality opinion); id., at 520-521, 102 L Ed 2d 854, 109 

S Ct 706 (Scalia, J., concurring in judgment). For those 

who believe that every racial disproportionality in our 

society is caused by some kind of racial discrimination, 

there can be no distinction between remedying societal 

discrimination and erasing racial disproportionalities in the 

country's leadership caste. And if the lack of proportional 

racial representation among our leaders is not caused by 

societal discrimination, then "fixing" it is even less of a 

pressing public necessity. 

The Court's civics lesson presents yet another 

example of judicial selection of a theory of political 

representation based on skin color--an endeavor I have 

previously rejected. See Holder v. Hall, 512 U.S. 874, 899, 

129 L. Ed. 2d 687, 114 S. Ct. 2581 (1994) (Thomas, 

J., concurring in judgment). The majority appears to 

believe that broader utopian goals justify the Law School's 

use of race, but "the Equal Protection Clause  commands 

the elimination of racial barriers, not their creation in order 

to satisfy our theory as to how society ought to be 

organized." DeFunis, 416 U.S., at 342, 40 L Ed 2d 164, 94 

S Ct 1704 (Douglas, J., dissenting). 

VII 
 

As the foregoing makes clear, I believe the Court's 

opinion to be, in most respects, erroneous. I do, however, 

find two points on which I agree. 
 

A 
 

First, I note that the issue of unconstitutional racial 

discrimination among the groups the Law School prefers 

is not presented in this case, because petitioner has never 

argued that the Law School engages in such a practice, and 

the Law School maintains [***362] that it does not. See 

Brief for Respondents Bollinger et al. 32, n 50, and 6-7, n 

7. I join the Court's opinion insofar as it confirms that this 

type of racial discrimination remains unlawful. Ante, at 

156 L Ed 2d, at 330-332. Under today's [*375] decision, it 

is still the case that racial discrimination that does not help 

a university to enroll an unspecified number, or "critical 

mass," of underrepresented minority students is 

unconstitutional. Thus, the Law School may not 

discriminate in admissions between similarly situated 

blacks and Hispanics, or between whites and Asians.  This 

is so because preferring black to Hispanic applicants, for 

instance, does nothing to further the interest recognized by 

the majority today. 12 Indeed, the majority describes such 

racial balancing as "patently unconstitutional." Ante, at 

156 L Ed 2d, at 333. Like the Court, ante, at 156 L Ed 2d, 

at 337, I express no opinion as to whether the Law School's 

current admissions program runs afoul of this prohibition. 

 

12 That interest depends on enrolling a "critical 

mass" of underrepresented minority students, as the 

majority repeatedly states. Ante, at 156 L Ed 2d, at 

324, 325, 326, 333, 335, 337, 339; cf. ante, at 156 

L Ed 2d, at 335 (referring to the unique experience 

of being a "racial minority," as opposed to being 

black, or Native American); ante, at 156 L Ed 2d, 

at 337 (rejecting argument that the Law School 

maintains a disguised quota by referring to the total 

number of enrolled underrepresented minority 

students, not specific races). As it relates to the 

Law School's racial discrimination, the Court 

clearly approves of only one use of race--the 

distinction between underrepresented minority 

applicants and those of all other races. A relative 

preference awarded to a black applicant over, for 

example, a similarly situated Native American 

applicant, does not lead to the enrollment of even 

one more underrepresented minority student, but 

only balances the races within the "critical mass." 
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B 
 

The Court also holds that racial discrimination in 

admissions should be given another [**2364] 25 years 

before it is deemed no longer narrowly tailored to the Law 

School's fabricated compelling state interest. Ante,  at 156 

L Ed 2d, at 341. While I agree that in 25 years the practices 

of the Law School will be illegal, they are, for the reasons 

I have given, illegal now. The majority does not and cannot 

rest its time limitation on any evidence  that the gap in 

credentials between black and white [*376] students is 

shrinking or will be gone in that timeframe. 13 In recent 

years there has been virtually no change, for example, in 

the proportion of law school applicants with LSAT scores 

of 165 and higher who are black. 14 In 1993 blacks 

constituted 1.1% of law school applicants in that score 

range, though they represented 11.1% of all applicants. 

Law School Admission  [***363] Council, National 

Statistical Report (1994) (hereinafter LSAC Statistical 

Report). In 2000 the comparable numbers were 1.0% and 

11.3%. LSAC Statistical Report (2001). No one can 

seriously contend, and the Court does not, that the racial 

gap in academic credentials will disappear in 25 years. Nor 

is the Court's holding that racial discrimination will be 

unconstitutional in 25 years made contingent on the gap 

closing in that time. 15 

 

13 I agree with Justice Ginsburg that the Court's 

holding that racial discrimination in admissions 

will be illegal in 25 years is not based upon a  

"forecast," post, at 156 L Ed 2d, at 344 (concurring 

opinion). I do not agree with Justice Ginsburg's 

characterization of the Court's holding as an 

expression of "hope." Ibid. 

14 I use a score of 165 as the benchmark here 

because the Law School feels it is the relevant 

score range for applicant consideration (absent 

race discrimination). See Brief for Respondents 

Bollinger et al. 5; App. to Pet. for Cert. 309a 

(showing that the median LSAT score for all 

accepted applicants from 1995-1998 was 168);  

id., at 310a-311a (showing the median LSAT 

score for accepted applicants was 167 for the 

years 1999 and 2000); University of Michigan 

Law School Website, available at 

http://www.law.umich.edu/prospectivestud 

ents/Admissions/index.htm (showing that the 

median LSAT score for accepted applicants in 

2002 was 166). 

15 The majority's non sequitur observation that 

since 1978 the number of blacks that have scored 

in these upper ranges on the LSAT has grown, ante, 

at 156 L Ed 2d, at 342, says nothing about current 

trends. First, black participation in the LSAT until 

the early 1990's lagged behind black representation 

in the general population. For instance, in 1984 

only 7.3% of law school applicants were black, 

whereas in 2000 11.3% of law school applicants 

were black. See LSAC Statistical Reports (1984 

and 2000). Today, however, unless blacks were to 

begin applying to law school in proportions greater 

than their representation in the general population, 

the growth in absolute numbers of high scoring 

blacks should be expected to plateau, and it has.  In 

1992, 63 black applicants to law school had LSAT 

scores above 165. In 2000, that number  was 65. 

See LSAC Statistical Reports (1992 and 2000). 

[*377] Indeed, the very existence of racial 

discrimination of the type practiced by the Law School 

may impede the narrowing of the LSAT testing gap. An 

applicant's LSAT score can improve dramatically with 

preparation, but such preparation is a cost, and there must 

be sufficient benefits attached to an improved score to 

justify additional study.  Whites scoring between 163 and 

167 on the LSAT are routinely rejected by the Law School, 

and thus whites aspiring to admission at the Law School 

have every incentive to improve their score to levels above 

that range. See App. 199 (showing that in 2000, 209 out of 

422 white applicants were rejected in this scoring range). 

Blacks, on the other hand, are nearly guaranteed admission 

if they score above 155. Id., at 198 (showing that 63 out of 

77 black applicants are accepted with LSAT scores above 

155). As admission prospects approach certainty, there is 

no incentive for the black applicant to continue to prepare 

for the LSAT once he is reasonably assured of achieving 

the requisite score. It is far from certain that the LSAT test-

taker's behavior is responsive to the Law School's 

admissions policies. 16 [**2365] Nevertheless, the 

possibility remains that this racial discriminatioxn will 

help fulfill the bigot's prophecy about black 

underperformance--just as it confirms the conspiracy 

theorist's belief that "institutional racism" is at fault for 

every racial disparity in our society. 

 

16 I use the LSAT as an example, but the same 

incentive structure is in place for any admissions 

http://www.law.umich.edu/prospectivestud
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criteria, including undergraduate grades, on which 

minorities are consistently admitted at thresholds 

significantly lower than whites. 
 

I therefore can understand the imposition of a 25-year 

time limit only as a holding that the deference the Court 

pays to the Law School's educational judgments and 

refusal to change its admissions policies will itself expire. 

At that point these policies will clearly have  failed to 

"'eliminate [*378] the [perceived] need for any racial or 

ethnic'" discrimination because the academic credentials 

gap will still be there.  Ante, at 156 L Ed 2d,  at 341 

(quoting Nathanson & Bartnika, The Constitutionality of 

Preferential Treatment for Minority Applicants to 

Professional Schools, 58 Chicago Bar Rec. 282, 293 (May-

June 1977)). The Court defines this time limit in terms of 

narrow tailoring, [***364] see ante, at 156 L Ed 2d, at 342, 

but I believe this arises from its refusal to define rigorously 

the broad state interest vindicated today. Cf. Part II, supra. 

With these observations, I join the last sentence of Part III 

of the opinion of the Court. 

 

* * * 

 
 

For the immediate future, however, the majority has 

placed its imprimatur on a practice that can only weaken 

the principle of equality embodied in the Declaration of 

Independence and the Equal Protection Clause. "Our 

Constitution is color-blind, and neither knows nor tolerates 

classes among citizens." Plessy v.  Ferguson, 163 U.S. 

537, 559, 41 L. Ed. 256, 16 S. Ct. 1138 (1896) 

(Harlan, J., dissenting). It has been nearly  140  years since 

Frederick Douglass asked the intellectual ancestors of the 

Law School to "[d]o nothing with us!" and the Nation 

adopted the Fourteenth Amendment. Now we  must wait 

another 25 years to see this principle of equality vindicated. 

I therefore respectfully dissent from the remainder of the 

Court's opinion and the judgment. 
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DISPOSITION: 646 F.2d 1116 and 653 F.2d 222, 

affirmed. 

 
 

SYLLABUS 
 

Held: The policy of petitioner Mississippi 

University for Women (MUW), a state-supported 

university which has from its inception limited its 

enrollment to women, of denying otherwise qualified 

males (such as respondent) the right to enroll for credit in 

its School of Nursing violates the Equal Protection Clause 

of the Fourteenth Amendment. Pp. 723-733. 

(a) The party seeking to uphold a statute that 

classifies individuals on the basis of their gender must  

carry the burden of showing an "exceedingly persuasive 

justification" for the classification. Kirchberg v. Feenstra, 

450 U.S. 455, 461; Personnel Administrator of Mass. v. 

Feeney, 442 U.S. 256, 273. The burden is met only by 

showing at least that the classification serves "important 

governmental objectives and that the discriminatory means 

employed" are "substantially related to the achievement of 

those objectives." Wengler v. Druggists Mutual Insurance 

Co., 446 U.S. 142, 150. The test must be applied free of 

fixed notions concerning the roles and abilities of males 

and females. Pp. 723-727. 

(b) The single-sex admissions policy of MUW's 

School of Nursing cannot be justified on the asserted 

ground that it compensates for discrimination against 

women and, therefore, constitutes educational affirmative 

action. A State can evoke a compensatory purpose to 

justify an otherwise discriminatory classification only if 

members of the gender benefited by the classification 

actually suffer a disadvantage related to the classification. 

Rather than compensating for discriminatory barriers 

faced by women, MUW's policy tends to perpetuate the 

stereotyped view of nursing as an exclusively woman's 

job. Moreover, the State has not shown that the gender-

based classification is substantially and directly related to 

its proposed compensatory objective. To the contrary, 

MUW's policy of permitting men to attend classes as 

auditors fatally undermines its claim that women, at least 

those in the School of Nursing, are adversely affected by 

the presence of men. Thus,  the State has fallen far short of 

establishing the "exceedingly persuasive justification" 

needed to sustain the gender-based classification. Pp. 727-

731. 

(c) Nor can the exclusion of men from MUW's 

School of Nursing be justified on the basis of the language 

of § 901(a)(5) of Title IX of the Education Amendments 

of 1972, which exempts from § 901(a)'s general 

prohibition of gender discrimination in federally funded 

education programs the admissions policies of public 

institutions of undergraduate higher education "that 

traditionally and continually from [their] 
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establishment [have] had a policy of admitting only 

students of one sex." It is not clear that, as argued by the 

State, Congress enacted the statute pursuant to its power 

granted by § 5 of the Fourteenth Amendment to enforce 

that Amendment, and thus placed a limitation upon the 

broad prohibitions of the Equal Protection Clause. Rather, 

Congress apparently intended, at most, to create an 

exemption from Title IX's requirements. In any event, 

Congress' power under § 5 "is limited to adopting 

measures to enforce the guarantees of the Amendment; § 5 

grants Congress no power to restrict, abrogate, or dilute 

these guarantees." Katzenbach v. Morgan, 384 U.S. 641, 

651, n. 10. Pp. 731-733. 

 

COUNSEL: Hunter M. Gholson argued the cause for 

petitioners. With him on the briefs were Bill Allain, 

Attorney General of Mississippi, and Ed Davis Noble, Jr., 

Assistant Attorney General. 
 

Wilbur O. Colom argued the cause for respondent. With 

him on the brief was W. Wayne Drinkwater, Jr. * 

 

* Zona Fairbanks Hostetler, Suellen Terrill Keiner, 

Phyllis N. Segal, Marcia D. Greenberger, and 

Judith L. Lichtman filed a brief for the National 

Women's Law Center et al. as amici curiae urging 

affirmance. 

 

JUDGES: O'CONNOR, J., delivered the opinion of the 

Court, in which BRENNAN, WHITE, MARSHALL, and 

STEVENS, JJ., joined. BURGER, C. J., post, p. 733, and 

BLACKMUN, J., post, p. 733, filed dissenting opinions. 

POWELL, J., filed a dissenting opinion, in which 

REHNQUIST, J., joined, post, p. 735. 

 

OPINION BY: O'CONNOR 

 
OPINION 

 

[*719] [***1095] [**3333] JUSTICE 

O'CONNOR delivered the opinion of the Court. 
 

[***LEdHR1A] [1A]This case presents the narrow 

issue of whether a state statute that excludes males from 

enrolling in a state-supported professional nursing school 

violates the Equal Protection Clause of the Fourteenth 

Amendment. 

[**3334] I 
 

The facts are not in dispute. In 1884, the Mississippi 

Legislature created the Mississippi Industrial Institute and 

College [*720] for the Education of White Girls of the 

State of Mississippi, now the oldest state-supported all-

female college in the United States. 1884 Miss. Gen. Laws, 

Ch. 30, § 6. The school, known today as Mississippi 

University for Women (MUW), has from its inception 

limited its enrollment to women. 1 

1 The charter of MUW, basically unchanged 

since its founding, now provides: 
 

"The purpose and aim of the Mississippi State 

College for Women is the moral and intellectual 

advancement of the girls of the state by the 

maintenance of a first-class institution for their 

education in the arts and sciences, for their training 

in normal school methods and kindergarten, for 

their instruction in bookkeeping, photography, 

stenography, telegraphy, and typewriting, and in 

designing, drawing, engraving, and painting, and 

their industrial application, and for their instruction 

in fancy, general and practical needlework, and in 

such other industrial branches as experience, from 

time to time, shall suggest as necessary or proper to 

fit them for the practical affairs of life." Miss. Code 

Ann. § 37-117-3 (1972). 

Mississippi maintains no other single-sex 

public university or college. Thus, we are not faced 

with the question of whether States can provide 

"separate but equal" undergraduate institutions for 

males and females. Cf. Vorchheimer v. School 

District of Philadelphia, 532 F.2d 880 (CA3 1975), 

aff'd by an equally 

divided Court, 430 U.S. 703 (1977). 
 

In 1971, MUW established a [***1096] School of 

Nursing, initially offering a 2-year associate degree. Three 

years later, the school instituted a 4-year baccalaureate 

program in nursing and today also offers a graduate 

program. The School of Nursing has its own faculty and 

administrative officers and establishes its own criteria for 

admission. 2 

2 Record, Exhibit 1, 1980-1981 Bulletin of 

Mississippi University for Women 31-34, 212-229. 

Respondent, Joe Hogan, is a registered nurse but does 

not hold a baccalaureate degree in nursing. Since 
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1974, he has worked as a nursing supervisor in a medical 

center in Columbus, the city in which MUW is located.  In 

1979, Hogan applied for admission to the MUW School of 

Nursing's baccalaureate program. 3 Although  he was 

otherwise qualified, he [*721] was denied admission to the 

School of Nursing solely because of his sex. School 

officials informed him that he could audit the courses in 

which he was interested, but could not enroll for credit. Tr. 

26. 4 

3 With a baccalaureate degree, Hogan would be 

able to earn a higher salary and would be eligible 

to obtain specialized training as  an  anesthetist. Tr. 

18. 

4 Dr. James Strobel, President of MUW, verified 

that men could audit the equivalent of a full 

classload in either night or daytime classes. Id., at 

39-40. 

Hogan filed an action in the United States District 

Court for the Northern District of Mississippi, claiming the 

single-sex admissions policy of MUW's School of Nursing 

violated the Equal Protection Clause of the Fourteenth 

Amendment. Hogan sought injunctive and declaratory 

relief, as well as compensatory damages. 

Following a hearing, the District Court denied 

preliminary injunctive relief. App. to Pet. for Cert. A4. The 

court concluded that maintenance of MUW as a single-sex 

school bears a rational relationship to the State's legitimate 

interest "in providing the greatest practical range of 

educational opportunities for its female student 

population." Id., at A3. Furthermore, the court stated, the 

admissions policy is not arbitrary because providing 

single-sex schools is consistent with a respected, though by 

no means universally accepted, educational theory that 

single-sex education affords unique benefits to students. 

Ibid . Stating that the case presented no issue of fact, the 

court informed Hogan that it would enter summary 

judgment dismissing his claim unless he tendered a factual 

issue. When Hogan offered no further evidence, the 

District Court entered summary judgment in favor of the 

State. Record 73. 

The Court of Appeals for the Fifth Circuit reversed, 

holding that, because the admissions policy discriminates 

on the basis [**3335] of gender, the District Court 

improperly used a "rational relationship" test to judge the 

constitutionality of the policy. 646 F.2d 1116, 1118 

(1981). Instead, the Court of Appeals stated, the proper test 

is whether the State has carried the heavier burden of 

showing that the gender-based classification is 

substantially related to an important  governmental [*722] 

objective.  Id., at 1118, 1119. Recognizing that  the State 

has a significant interest in providing educational 

opportunities for all its citizens, the  court then found that 

the State had failed to show that providing a unique 

educational [***1097] opportunity  for females, but not for 

males, bears a substantial relationship to that interest.  Id., 

at 1119.  Holding that  the policy excluding Hogan because 

of his sex denies him equal protection of the laws, the court 

vacated the summary judgment entered against Hogan as 

to his claim for monetary damages, and remanded for entry 

of a declaratory judgment in conformity with its opinion 

and for further appropriate proceedings. Id., at 1119-1120. 

On rehearing, the State contended that Congress, in 

enacting § 901(a)(5) of Title IX of the Education 

Amendments of 1972, Pub. L. 92-318, 86 Stat. 373, 20 U. 

S. C. § 1681 et seq., expressly had authorized MUW to 

continue its single-sex admissions policy by exempting 

public undergraduate institutions that traditionally have 

used single-sex admissions policies from the gender 

discrimination prohibition of Title IX. 5 Through that 

provision, the State argued, Congress limited the reach of 

the Fourteenth Amendment by exercising [*723] its power 

under § 5 of the Amendment. 6 The Court of Appeals 

rejected the argument, holding that § 5 of the Fourteenth 

Amendment does not grant Congress power to authorize 

States to maintain practices otherwise violative of the 

Amendment. 653 F.2d 222 (1981). 
 

5 Section 901(a) of Title IX, Education 

Amendments of 1972, Pub. L. 92-318, 86 Stat.  

373, 20 U. S. C. § 1681(a), provides in part: 
 

"(a) No person in the United States shall, on 

the basis of sex, be excluded from participation in, 

be denied the benefits of, or be subjected to 

discrimination under any education program or 

activity receiving Federal financial assistance, 

except that: 

"(1) . . . in regard to admissions to  educational 

institutions, this section shall apply only to 

institutions of vocational education, professional 

education, and graduate higher education, and to 

public institutions of undergraduate higher 

education; 

. . . 
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"(5) . . . in regard to admissions this section 

shall not apply to any public institution of 

undergraduate higher education which is an 

institution that traditionally and continually from 

its establishment has had a policy of admitting only 

students of one sex. " 

6 Section 5 of the Fourteenth Amendment 

provides: 
 

"The Congress shall have power to enforce, by 

appropriate legislation, the provisions of this 

article." 

 

 

[***LEdHR2A] [2A]We granted certiorari, 454 U.S. 

962 (1981), and now affirm the judgment of the Court of 

Appeals. 7 

 
[***LEdHR2B] [2B] 

 

7 Although some statements in the Court of 

Appeals' decision refer to all schools within MUW, 

see 646 F.2d, at 1119, the factual underpinning of 

Hogan's claim for relief involved only his 

exclusion from the nursing program, Complaint 

para. 8-10, and the Court of Appeals' holding 

applies only to Hogan's individual claim for relief. 

646 F.2d, at 1119-1120. Additionally, during oral 

argument, counsel verified that Hogan sought only 

admission to the School of Nursing. Tr. of Oral 

Arg. 24. Because Hogan's claim is  thus limited, 

and because we review judgments, not statements 

in opinions, Black v. Cutter Laboratories, 351 U.S. 

292 (1956), we decline to address the question of 

whether MUW's admissions policy, as applied to 

males seeking admission to schools other than the 

School of Nursing, violates the Fourteenth 

Amendment. 

II 

 
[***LEdHR3] [3] [***LEdHR4] [4] [***LEdHR5A] 

[5A]We begin our analysis aided by several firmly 

established principles. Because the challenged policy 

expressly discriminates among applicants on the basis of 

gender, it is subject to scrutiny under the Equal Protection 

Clause of the Fourteenth Amendment. Reed v. Reed, 404 

U.S. 71, 75 (1971). That this statutory policy [***1098] 

discriminates against males rather  than  against females 

[**3336] does not exempt it from 

scrutiny or reduce the standard of review. 8 Caban v. 

Mohammed,  [*724]  441 U.S. 380, 394 (1979); Orr v. 

Orr, 440 U.S. 268, 279 (1979). Our decisions also establish 

that the party seeking to uphold a statute that classifies 

individuals on the basis of their gender must  carry the 

burden of showing an "exceedingly persuasive 

justification" for the classification. Kirchberg v. Feenstra, 

450  U.S.  455,  461  (1981);  Personnel  Administrator of 

Mass. v. Feeney, 442 U.S. 256, 273 (1979). The burden is 

met only by showing at least that the classification serves 

"important governmental objectives and that the 

discriminatory means employed" are "substantially related 

to the achievement of those objectives." Wengler 

v. Druggists Mutual Ins. Co., 446 U.S. 142, 150 (1980). 9 

8 Without question, MUW's admissions policy 

worked to Hogan's disadvantage. Although  Hogan 

could have attended classes and received credit in 

one of Mississippi's state-supported coeducational 

nursing programs, none of which was located in 

Columbus, he could attend only by driving a 

considerable distance from his  home. Tr. 19-20, 

63-65. A similarly situated female would not have 

been required to choose between forgoing credit 

and bearing that inconvenience. Moreover, since 

many students enrolled in the School of Nursing 

hold full-time jobs, Deposition of Dean Annette K. 

Barrar 29-30, Hogan's female colleagues had 

available an opportunity, not open to Hogan, to 

obtain credit for additional training. The policy of 

denying males the right to obtain credit toward a 

baccalaureate degree thus imposed upon Hogan "a 

burden he would not bear were he female." Orr v. 

Orr, 440 U.S. 268, 273 (1979). 

[***LEdHR5B] [5B] 
 

9 In his dissenting opinion, JUSTICE POWELL 

argues that a less rigorous test should apply because 

Hogan does not advance a "serious equal protection 

claim." Post, at 742. JUSTICE BLACKMUN, 

without proposing an alternative test, labels the test 

applicable to gender-based discrimination as 

"rigid" and productive of "needless conformity." 

Post, at 734, 735.  Our  past decisions establish, 

however, that when a classification expressly 

discriminates on the basis of gender, the analysis 

and level of scrutiny applied to determine the 

validity of the classification do not vary simply 

because the 
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objective appears acceptable to individual 

Members of the Court. While the validity and 

importance of the objective may affect the outcome 

of the analysis, the analysis itself does not change. 

Thus, we apply the test previously relied  upon 

by the Court to measure the constitutionality of 

gender-based discrimination. Because we conclude 

that the challenged statutory classification is not 

substantially related to an important objective, we 

need not decide whether classifications based upon 

gender are inherently suspect. See Stanton v. 

Stanton, 421 U.S. 7, 13 

(1975). 
 

Although the test for determining the validity of a 

gender-based classification is straightforward, it must be 

applied free [*725] of fixed notions concerning the roles 

and abilities of males and females. Care must be taken in 

ascertaining whether the statutory objective itself reflects 

archaic and stereotypic notions. Thus, if the statutory 

objective is to exclude or "protect" members of one gender 

because they are presumed to suffer from an inherent 

handicap or to be innately inferior, the objective itself is 

illegitimate. See Frontiero v. Richardson, 411 

U.S. 677, 684-685 (1973) (plurality opinion). 10 

 

10 History provides numerous examples of 

legislative attempts to exclude women from 

particular areas simply because legislators believed 

women were less able than men to perform a 

particular function. In 1873, this Court remained 

unmoved by Myra Bradwell's argument that the 

Fourteenth Amendment prohibited a State from 

classifying her as unfit to practice law simply 

because she was female. Bradwell v. Illinois, 16 

Wall. 130 (1873). In his opinion concurring in the 

judgment, Justice Bradley described the reasons 

underlying the State's decision to determine which 

positions only men could fill: 

"It is the prerogative of the legislator to 

prescribe regulations founded on nature, reason, 

and experience for the due admission of qualified 

persons to professions and callings demanding 

special skill and confidence. This fairly belongs  to 

the police power of the State; and, in my opinion, 

in view of the peculiar characteristics, destiny, and 

mission of woman, it is within the 

province of the legislature to ordain what offices, 

positions, and callings shall be filled and 

discharged by men, and shall receive the benefit  of 

those energies and responsibilities, and that 

decision and firmness which are presumed to 

predominate in the sterner sex." Id., at 142. 

In a similar vein, the Court in Goesaert v. 

Cleary, 335 U.S. 464, 466 (1948), upheld a 

legislature's right to preclude women from 

bartending, except under limited circumstances, on 

the ground that the legislature could devise 

preventive measures against "moral and social 

problems" that result when women, but apparently 

not men, tend bar. Similarly, the many protective 

labor laws enacted in the late 19th and early 20th 

centuries often had as their objective the protection 

of weaker workers, which the laws assumed meant 

females. See generally B. Brown, 

A. Freedman, H. Katz, & A. Price, Women's 

Rights and the Law 209-210 (1977). 

 

 

[**3337] [***LEdHR6] [6]If [***1099] the State's 

objective is legitimate and important, we next determine 

whether the requisite direct, substantial relationship 

between objective and means is present. The purpose of 

requiring that close relationship is to assure that the [*726] 

validity of a classification is determined through reasoned 

analysis rather than through the mechanical application of 

traditional, often inaccurate, assumptions about the proper 

roles of men and women. 11 The need for the requirement 

is amply revealed by reference to the broad range of 

statutes already invalidated by this Court, statutes that 

relied upon the simplistic, outdated assumption that gender 

could be used as a "proxy for other, more germane bases 

of classification," Craig v. Boren, 429 U.S. 190, 198 

(1976), to establish a link between objective and 

classification. 12 

 

11 For instance, in Stanton v. Stanton, supra, 

this Court invalidated a state statute that specified 

a greater age of majority for males than for females 

and thereby affected the period during which a 

divorced parent was responsible for supporting his 

children. We did not question the importance or 

validity of the State's interest in defining parents' 

obligation to support children during their 

minority. On analysis, however, we 
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determined that the purported relationship between 

that objective and the gender-based classification 

was based upon traditional assumptions that "the 

female [is] destined solely for the home and the 

rearing of the family, and only the male for the 

marketplace and the world  of ideas. . . . If a 

specified age of minority is required for the boy in 

order to assure him parental support while he 

attains his education and training, so, too, is it for 

the girl." 421 U.S., at 14-15. Once those traditional 

notions were abandoned, no basis for finding a 

substantial relationship between classification and 

objective remained. 

12 See, e. g., Kirchberg v. Feenstra, 450 U.S. 

455 (1981) (statute granted only husbands the right 

to manage and dispose of jointly owned property 

without the spouse's consent); Wengler v. 

Druggists Mutual Ins. Co., 446 U.S. 142 (1980) 

(statute required a widower, but not a widow, to 

show he was incapacitated from earning to recover 

benefits for a spouse's death under workers' 

compensation laws); Orr v. Orr, supra (only men 

could be ordered to pay alimony following 

divorce); Craig v. Boren, 429 U.S. 190 (1976) 

(women could purchase "nonintoxicating" beer at 

a younger age than could men); Stanton v. Stanton, 

supra (women reached majority at an earlier age 

than did men); Weinberger v. Wiesenfeld, 420 U.S. 

636 (1975) (widows, but not widowers, could 

collect survivors' benefits under the Social Security 

Act); Frontiero v. Richardson, 411 U.S. 677 (1973) 

(determination of spouse's dependency based upon 

gender of member of Armed Forces claiming 

dependency benefits); Reed v. Reed, 404 U.S. 71 

(1971) (statute preferred men to women as 

administrators of estates). 

[*727] Applying [***1100] this framework, we now 

analyze the arguments advanced by the State to justify its 

refusal to allow males to enroll for credit in MUW's School 

of Nursing. 

III 

A 

[***LEdHR1B] [1B]The State's primary 

justification for maintaining the single-sex admissions 

policy of MUW's School of Nursing is that it 

compensates for discrimination against women and, 

therefore, constitutes educational affirmative action.  Brief 

for Petitioners 8. 13 As applied to the School of [**3338] 

Nursing, we find the State's argument unpersuasive. 

 

13 In the reply brief, the State understandably 

retreated from its contention that MUW was 

founded to provide opportunities for women which 

were not available to men. Reply Brief for 

Petitioners 4. Apparently, the impetus for founding 

MUW came not from a desire to provide women 

with advantages superior to those offered men, but 

rather from a desire to provide white women in 

Mississippi access to state-supported higher 

learning. In 1856, Sally Reneau began agitating for 

a college for white women. Those initial efforts 

were unsuccessful, and, by 1870, Mississippi 

provided higher education only for white men and 

black men and women. E. Mayes, History of 

Education in Mississippi 178, 228,  245, 259, 266, 

270 (1899) (hereinafter Mayes). See also S. 

Neilson, The History of Mississippi State College 

for Women 4-5 (unpublished manuscript, 1952) 

(hereinafter Neilson). In 1882, two years before 

MUW was chartered, the University of Mississippi 

opened its doors to women. However, the 

institution was in those early years not "extensively 

patronized by females; most of those who come 

being such as desire to qualify themselves to 

teach." Mayes, at 

178.  By 1890, the largest number of women in 

any class at the University had been 23, while 

nearly 350 women enrolled in the first session of 

MUW. Id., at 178, 253. Because the University did 

not solicit the attendance of women until after 

1920, and did not accept women at all for a time 

between 1907 and 1920, most Mississippi women 

who attended college attended MUW.  Neilson, at 

86. Thus, in Mississippi, as elsewhere in the 

country, women's colleges were founded to provide 

some form of higher education for the academically 

disenfranchised. See generally 2 T. Woody, A 

History of Women's Education in the United States 

137-223 (1929); L. Baker, I'm Radcliffe! Fly Me! 

The Seven Sisters and the Failure of Women's 

Education 22, 136-141 (1976). 
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[*728] [***LEdHR7] [7]In limited circumstances, a 

gender-based classification favoring one sex can be 

justified if it intentionally and directly assists members of 

the sex that is disproportionately burdened. See 

Schlesinger v. Ballard, 419 U.S. 498 (1975). However, we 

consistently have emphasized that "the mere recitation of 

a benign, compensatory purpose is not an automatic shield 

which protects against any inquiry into the actual purposes 

underlying a statutory scheme." Weinberger v. Wiesenfeld, 

420 U.S. 636, 648 (1975). The same searching analysis 

must be made, regardless of whether the State's objective 

is to eliminate family controversy, Reed v. Reed, 404 U.S. 

71 (1971), to achieve administrative efficiency, Frontiero 

v. Richardson, 411 

U.S. 677 (1973), or to balance the burdens borne by  males 

and females. 

It is readily apparent that a State can evoke a 

compensatory purpose to justify an otherwise 

discriminatory classification only if members of the gender 

benefited by the classification  [***1101]  actually suffer 

a disadvantage related to the classification. We considered 

such a situation in Califano v. Webster, 430 U.S. 313 

(1977), which involved a challenge to a statutory 

classification that allowed women to eliminate more low-

earning years than men for purposes of computing Social 

Security retirement benefits. Although the effect of the 

classification was to allow women higher monthly benefits 

than were available to men with the same earning history, 

we upheld the statutory scheme, noting that it took into 

account that women "as such have been unfairly hindered 

from earning as much as men" and "[worked] directly to 

remedy" the resulting economic disparity. Id., at 318. 

A similar pattern of discrimination against women 

influenced our decision in Schlesinger v. Ballard, supra. 

There, we considered a federal statute that granted female 

Naval officers a 13-year tenure of commissioned service 

before mandatory discharge, but accorded male officers 

only a 9-year tenure. We recognized that, because  women 

were barred from combat duty, they had had fewer 

opportunities for promotion than had their male 

counterparts. By allowing [*729] women an additional 

four years to reach a particular rank before subjecting them 

to mandatory discharge, the statute directly compensated 

for other statutory barriers to advancement. 

In sharp contrast, Mississippi has made no showing 

that women lacked opportunities to obtain training in the 

field of nursing or to attain positions of leadership in that 

field when the MUW School of Nursing opened its door or 

that women currently are deprived of such opportunities. 

In fact, in 1970, the year before the School of Nursing's 

first class enrolled, women earned 94  percent of the 

nursing baccalaureate degrees conferred in Mississippi and 

[**3339] 98.6 percent of the degrees earned nationwide. 

U.S. Dept. of Health, Education, and Welfare, Earned 

Degrees Conferred: 1969-1970, Institutional Data 388 

(1972). That year was not an aberration; one decade earlier, 

women had earned all the nursing degrees conferred in 

Mississippi and 98.9 percent of the degrees conferred 

nationwide. U.S. Dept. of Health, Education, and Welfare, 

Earned Degrees Conferred, 1959-1960: Bachelor's and 

Higher Degrees 135 (1960). As one would expect, the labor 

force reflects the same predominance of women in 

nursing. When MUW's School of Nursing began 

operation, nearly 98 percent of all employed registered 

nurses were female. 14 United States Bureau of Census, 

1981 Statistical Abstract of the United States 402 (1981). 

 

14 Relatively little change has  taken  place  during 

the past 10 years. In 1980, women  received more 

than 94 percent of the  baccalaureate degrees 

conferred nationwide, National Center for 

Education Statistics, 1981 Digest of Education 

Statistics 121 (1981), and constituted 96.5 percent 

of the registered nurses in the labor force. United 

States Bureau of Census, 1981 Statistical Abstract 

of the United States 402 (1981). 

Rather than compensate for discriminatory barriers 

faced by women, MUW's policy of excluding males from 

admission to the School of Nursing tends to perpetuate the 

stereotyped view of nursing as an [***1102] exclusively 

woman's job. 15 By assuring [*730] that Mississippi allots 

more openings in its state-supported nursing schools to 

women than it does to men, MUW's admissions policy 

lends credibility to the old view that women, not men, 

should become nurses, and makes the assumption that 

nursing is a field for women a self-fulfilling prophecy. See 

Stanton v. Stanton, 421 U.S. 

7 (1975). Thus, we conclude that, although the State 

recited a "benign, compensatory purpose," it failed to 

establish that the alleged objective is the actual purpose 

underlying the discriminatory classification. 16 
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15 Officials of the American Nurses Association 

have suggested that excluding men from the field 

has depressed nurses' wages. Hearings before the 

United States Equal Employment Opportunity 

Commission on Job Segregation and Wage 

Discrimination 510-511, 517-518, 523 (Apr. 1980).  

To the extent the exclusion of men has  that effect, 

MUW's admissions policy actually penalizes the 

very class the State purports to benefit. Cf. 

Weinberger v. Wiesenfeld, 420 U.S. 636 (1975). 

16 Even were we to assume that discrimination 

against women affects their opportunity to obtain 

an education or to obtain leadership roles in 

nursing, the challenged policy nonetheless would 

be invalid, for the State has failed to establish that 

the legislature intended the single-sex policy to 

compensate for any perceived discrimination. Cf. 

Califano v. Webster, 430 U.S. 313, 318 (1977) 

(legislative history of the compensatory statute 

revealed that Congress "directly addressed the 

justification for differing treatment of men and 

women" and "purposely enacted the more 

favorable treatment for female wage earners . . ."). 

The State has provided no evidence whatever that 

the Mississippi Legislature has ever attempted to 

justify its differing treatment of men and women 

seeking nurses' training. Indeed, the only statement 

of legislative purpose is that in § 37-117-3 of the 

Mississippi Code, see n. 1, supra, a statement that 

relies upon the very sort of archaic and overbroad 

generalizations about women that we have found 

insufficient to justify a gender-based classification. 

E. g., Orr v. Orr,  440 

U.S. 268 (1979); Stanton v. Stanton, 421 U.S. 7 

(1975). 
 

The policy is invalid also because it fails the second 

part of the equal protection test, for the State has made no 

showing that the gender-based classification is 

substantially and directly related to its proposed 

compensatory objective. To the contrary, MUW's policy 

of permitting men to attend classes as auditors fatally 

undermines its claim that women, at least those in the 

School of Nursing, are adversely affected by the presence 

of men. 

[*731] MUW permits men who audit to participate 

fully in classes. Additionally, both men and women take 

part in continuing education courses offered by the 

School of Nursing, in which regular nursing students also 

can enroll. Deposition of Dr. James Strobel 56-60 and 

Deposition of Dean Annette K. Barrar 24-26. The 

uncontroverted record reveals that admitting men to 

nursing classes does not affect teaching style, Deposition 

of Nancy L. Herban 4, [**3340]  that the presence of  men 

in the classroom would not affect the performance of the 

female nursing students, Tr. 61 and Deposition of Dean 

Annette K. Barrar 7-8, and that men in coeducational 

nursing schools do not dominate the classroom. Deposition 

of Nancy Herban 6. In sum, the record in this case is flatly 

inconsistent with the claim that excluding men from the 

School of Nursing is necessary to reach any of MUW's 

educational goals. 

[***LEdHR8A] [8A]Thus, considering both the 

asserted interest and the relationship between the interest 

and the methods used by the State, we conclude that the 

State has fallen far [***1103] short of establishing the 

"exceedingly persuasive justification" needed to sustain 

the gender-based classification. Accordingly, we hold  that 

MUW's policy of denying males the right to enroll for 

credit in its School of Nursing violates the Equal 

Protection Clause of the Fourteenth Amendment. 17 

[***LEdHR8B] [8B] 
 

17 JUSTICE POWELL's dissent suggests that a 

second objective is served by the gender-based 

classification in that Mississippi has elected to 

provide women a choice of educational 

environments. Post, at 742-744. Since any gender-

based classification provides one class a benefit or 

choice not available to the other class, however, 

that argument begs the question. The issue is not 

whether the benefited class profits from the 

classification, but whether the State's decision to 

confer a benefit only upon one class  by means of a 

discriminatory classification is substantially related 

to achieving a legitimate and substantial goal. 

B 
 

[***LEdHR9] [9]In an additional attempt to justify 

its exclusion of men from MUW's School of Nursing, the 

State contends that MUW is [*732] the  direct  beneficiary 

"of specific congressional legislation which, on its face, 

permits the institution to exist as it has in the past." Brief 

for Petitioners 19. The argument is based upon the 

language of § 901(a) in Title IX of the 
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Education Amendments of 1972, 20 U. S. C. § 1681(a). 

Although § 901(a) prohibits gender discrimination in 

education programs that receive federal financial 

assistance, subsection 5 exempts the admissions policies of 

undergraduate institutions "that traditionally and 

continually from [their] establishment [have] had a policy 

of admitting only students of one sex" from the general 

prohibition. See n. 5, supra. Arguing that Congress 

enacted Title IX in furtherance of its power to enforce the 

Fourteenth Amendment, a power granted by § 5 of that 

Amendment, the State would have us conclude that § 

901(a)(5) is but "a congressional limitation upon the broad 

prohibitions of the Equal Protection Clause of the 

Fourteenth Amendment." Brief for Petitioners 20. 

The argument requires little comment. Initially, it is 

far from clear that Congress intended, through § 901(a)(5), 

to exempt MUW from any constitutional obligation. 

Rather, Congress apparently intended, at  most, to exempt 

MUW from the requirements of Title IX. 

Even if Congress envisioned a constitutional 

exemption, the State's argument would fail. Section 5 of the 

Fourteenth Amendment gives Congress broad power 

indeed to enforce the command of the Amendment and "to 

secure to all persons the enjoyment of perfect equality of 

civil rights and the equal protection of the laws against 

State denial or invasion        " Ex parte Virginia, 100 U.S. 

339, 346 (1880). Congress' power under § 5, however, "is 

limited to adopting measures to enforce the guarantees of 

the Amendment; § 5 grants Congress no power to restrict, 

abrogate, or dilute these guarantees." Katzenbach v. 

Morgan, 384 U.S. 641, 651, n. 10 (1966). Although we 

give deference to congressional decisions and 

classifications, neither Congress nor a State can validate a 

law that denies the rights guaranteed by the Fourteenth 

[*733] Amendment. See, e. g., Califano v. Goldfarb, 430 

U.S.  199,  210  (1977);  Williams   [***1104]   v. Rhodes, 

393 U.S. 23, 29 (1968). 
 

The fact that the language of § 901(a)(5) applies to 

MUW provides the State no solace: [**3341]  "[A]  statute 

apparently governing a dispute cannot be applied by 

judges, consistently with their obligations under the 

Supremacy Clause, when such an application of the statute 

would conflict with the Constitution. Marbury v. Madison, 

1 Cranch 137 (1803)." Younger v. Harris, 401 

U.S. 37, 52 (1971). 
 

IV 

[***LEdHR1C] [1C]Because we conclude that the 

State's policy of excluding males from MUW's School of 

Nursing violates the Equal Protection Clause of the 

Fourteenth Amendment, we affirm the judgment of the 

Court of Appeals. 

It is so ordered. 

 
DISSENT BY: BURGER; BLACKMUN; POWELL 

 
DISSENT 

 

CHIEF JUSTICE BURGER, dissenting. 
 

I agree generally with JUSTICE POWELL's 

dissenting opinion. I write separately, however, to 

emphasize that the Court's holding today is limited to the 

context of a professional nursing school. Ante, at 723, n. 7, 

727. Since the Court's opinion relies heavily on its finding 

that women have traditionally dominated the nursing 

profession, see ante, at 729-731, it suggests that a State 

might well be justified in maintaining, for example, the 

option of an all-women's business school or liberal arts 

program. 

JUSTICE BLACKMUN, dissenting. 
 

Unless Mississippi University for Women wished to 

preserve a historical anachronism, one only states the 

obvious when he observes that the University long ago 

should have replaced its original statement of purpose and 

brought its corporate papers into the 20th century. It failed 

to do so and, perhaps in partial consequence, finds itself in 

this litigation, with the Court's opinion, ante, at 719-720, 

and n. 1, now [*734] taking full advantage of that failure, 

to MUW's embarrassment and discomfiture. 

Despite that failure, times have changed in the 

intervening 98 years. What was once an "Institute and 

College" is now a genuine university, with a 2-year School 

of Nursing established 11 years ago and then expanded to 

a 4-year baccalaureate program in 1974. But respondent 

Hogan "wants in" at this particular location in his home city 

of Columbus.  It is not enough that his  State of Mississippi 

offers baccalaureate programs in nursing open to males at 

Jackson and at Hattiesburg. Mississippi thus has not closed 

the doors of its educational system to males like Hogan. 

Assuming that he is qualified -- and I have no reason 

whatsoever to doubt his qualifications -- those doors are 

open and his maleness alone does not prevent his gaining 

the 
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additional education he professes to seek. 
 

I have come to suspect that it is easy to go too far with 

rigid rules in this area of claimed sex discrimination, and 

to lose -- indeed destroy -- values that mean much to some 

people by forbidding the State to [***1105] offer them a 

choice while not depriving others of an alternative choice. 

JUSTICE POWELL in his separate  opinion,  post, p. 735, 

advances this theme well. 

While the Court purports to write narrowly, declaring 

that it does not decide the same issue with respect to 

"separate but equal" undergraduate institutions for females 

and males, ante, at 720, n. 1, or with respect to units of 

MUW other than its School of Nursing, ante, at 723, n. 7, 

there is inevitable spillover from the Court's ruling today. 

That ruling, it seems to me, places in constitutional 

jeopardy any state-supported educational institution that 

confines its student body in any area to members of one 

sex, even though the State elsewhere provides an 

equivalent program to the complaining applicant. The 

Court's reasoning does not stop with the School of Nursing 

of the Mississippi University for Women. 

I hope that we do not lose all values that some think 

are worthwhile (and are not based on differences of race or 

religion) [*735] and relegate ourselves to needless  

conformity. The ringing words of the Equal Protection 

Clause of the Fourteenth Amendment -- what JUSTICE 

POWELL aptly [**3342] describes as its "liberating 

spirit," post, at 741 -- do not demand that price. 

JUSTICE POWELL, with whom JUSTICE 

REHNQUIST joins, dissenting. 
 

The Court's opinion bows deeply to conformity. Left 

without honor -- indeed, held unconstitutional -- is an 

element of diversity that has characterized much of 

American education and enriched much of American life. 

The Court in effect holds today that no State now may 

provide even a single institution of higher learning open 

only to women students. It gives no heed to the efforts of 

the State of Mississippi to provide abundant opportunities 

for young men and young women to attend coeducational 

institutions, and none to the preferences of the more than 

40,000 young women who over the years have evidenced 

their approval of an all-women's college by choosing 

Mississippi University for Women (MUW) over seven 

coeducational universities within the State. The Court 

decides today that the Equal Protection Clause makes it 

unlawful for the State to provide women with a 

traditionally popular and respected choice of educational 

environment. It does so in a case instituted by one man, 

who represents no class, and whose primary concern is 

personal convenience. 

It is undisputed that women enjoy complete equality 

of opportunity in Mississippi's public system of higher  

education. Of the State's 8 universities and 16 junior 

colleges, all except MUW are coeducational. At least two 

other Mississippi universities would have provided 

respondent with the nursing curriculum that he wishes to 

pursue. 1 No other [*736] male has joined in his complaint. 

The only groups with any personal acquaintance with 

MUW to file amicus briefs are female students and 

alumnae of MUW. And they have emphatically [***1106]  

rejected  respondent's arguments, urging that the State of 

Mississippi be  allowed to continue offering the choice 

from which they have benefited. 

 

1 "[Two] other Mississippi universities offered 

coeducational programs leading to a Bachelor of 

Science in Nursing -- the University of Southern 

Mississippi in Hattiesburg, 178 miles from 

Columbus; and the University of Mississippi in 

Jackson, 147 miles from Columbus . . . ." Brief  for 

Respondent 3. See also Tr. of Oral Arg. 8. 

Nor is respondent significantly disadvantaged by 

MUW's all-female tradition. His constitutional complaint 

is based upon a single asserted harm: that he must travel to 

attend the state-supported nursing schools that concededly 

are available to him. The Court characterizes this injury as 

one of "inconvenience." Ante, at 724, n. 8. This description 

is fair and accurate, though somewhat embarrassed by the 

fact that there is, of course, no constitutional right to attend 

a state-supported university in one's home town. Thus the 

Court, to redress respondent's injury of inconvenience, 

must rest its invalidation of MUW's single-sex program on 

a mode of "sexual stereotype" reasoning that has no 

application whatever to the respondent or to the "wrong" 

of which he complains. At best this is anomalous. And 

ultimately the anomaly reveals legal error -- that of 

applying a heightened equal protection standard, 

developed in cases of genuine sexual stereotyping, to a 

narrowly utilized state classification that provides an 

additional choice for women. Moreover, I believe that 

Mississippi's educational system should be upheld in this 

case even if 
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this inappropriate method of analysis is applied. 
 

I 
 

Coeducation, historically, is a novel educational 

theory. From grade school through high school, college, 

and graduate and professional training, much of the 

Nation's population during much of our history has been 

educated in sexually segregated classrooms. At the college 

level, for instance, until recently some of the most 

prestigious colleges and universities -- including [*737] 

most of the Ivy League -- had long histories of single-sex 

education. As Harvard, Yale, and Princeton remained all-

male colleges well into the second half of this [**3343] 

century, the "Seven Sister" institutions established a 

parallel standard of excellence for women's colleges.  Of 

the Seven Sisters, Mount Holyoke opened  as a female 

seminary in 1837 and was chartered as a college in 1888. 

Vassar was founded in 1865, Smith and Wellesley in 1875, 

Radcliffe in 1879, Bryn Mawr in 1885, and Barnard in 

1889. Mount Holyoke, Smith, and Wellesley recently have 

made considered decisions to remain essentially single-sex 

institutions. See Carnegie Commission on Higher 

Education, Opportunities for Women in Higher Education 

70-75 (1973) (Carnegie Report), excerpted in B. Babcock, 

A. Freedman, E. Norton, & S. Ross, Sex Discrimination 

and the Law  1013, 1014 (1975) (Babcock). Barnard retains 

its independence from Columbia, its traditional coordinate 

institution. Harvard and Radcliffe maintained separate 

admissions policies as recently as 1975. 2 

 

2 The history, briefly summarized above, of 

single-sex higher education in the Northeast is 

duplicated in other States. I mention only  my State 

of Virginia, where even today Hollins College, 

Mary Baldwin College, Randolph Macon Woman's 

College, and Sweet Briar College remain all 

women's colleges. Each has a proud and respected 

reputation of quality education. 

The sexual segregation of students has been a 

reflection of, rather than an imposition upon, the 

preference of those subject to the policy. It cannot be 

disputed, for example, that [***1107] the highly  qualified 

women attending the leading women's colleges could have 

earned admission to virtually any college of their choice. 3 

Women attending such colleges have chosen [*738] to be 

there, usually expressing a  preference for the special 

benefits of single-sex institutions. Similar decisions were 

made by the colleges 

that elected to remain open to women only. 4 

 

3 It is true that historically many institutions of 

higher education -- particularly in the East and 

South -- were single-sex. To these extents, choices 

were by no means universally available to all men 

and women. But choices always were substantial, 

and the purpose of relating the experience of our 

country with single-sex colleges and universities is 

to document what should be obvious: generations 

of Americans, including scholars, have thought -- 

wholly without regard to any discriminatory 

animus -- that there were distinct advantages in this 

type of higher education. 

4 In announcing Wellesley's decision in 1973 to 

remain a women's college, President Barbara 

Newell said that "[the] research we have clearly 

demonstrates that women's colleges produce a 

disproportionate number of women leaders and 

women in responsible positions in society; it does 

demonstrate that the higher proportion of women 

on the faculty the higher the motivation for women 

students." Carnegie Report, in Babcock, at 1014. 

Similarly rejecting coeducation  in  1971, the 

Mount Holyoke Trustees Committee on 

Coeducation reported that "the conditions that 

historically justified the founding of women's 

colleges" continued to justify their remaining in 

that tradition. Ibid. 

The arguable benefits of single-sex colleges also 

continue to be recognized by students of higher education. 

The Carnegie Commission on Higher Education has 

reported that it "[favors] the continuation of colleges for 

women. They provide an element of diversity . . . and [an 

environment in which women] generally . . . speak up more 

in their classes, . . . hold more positions of leadership on 

campus, . . . and . . . have more role models and mentors 

among women teachers  and administrators." Carnegie 

Report, quoted in K. Davidson, R. Ginsburg, & H. Kay, 

Sex-Based Discrimination 814 (1975 ed.). A 10-year 

empirical  study by the Cooperative Institutional Research 

Program of the American Counsel of Education and the 

University of California, Los Angeles, also has affirmed 

the distinctive benefits of single-sex colleges  and 

universities. As summarized in A. Astin, Four Critical 

Years 232 (1977), the data established that 
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"[both] [male and female] single-sex colleges 

facilitate student involvement in several areas: academic, 

interaction with faculty, and verbal aggressiveness. . . . 

Men's and women's colleges also have a positive effect  on 

intellectual self-esteem. Students at single-sex colleges are 

more satisfied than students at coeducational colleges 

[*739] with virtually all aspects of college [**3344]  life           

The only area where students are less 

satisfied is social life." 5 

 

5 In this Court the benefits of single-sex 

education have been asserted by the students and 

alumnae of MUW.  One would expect the Court  to 

regard their views as directly relevant to this case: 

"[In] the aspect of life known as courtship or 

mate-pairing, the American female remains in the 

role of the pursued sex, expected to adorn and 

groom herself to attract the male. Without 

comment on the common sense or equities of this 

social arrangement, it remains a sociological fact. 

"An institution of collegiate higher learning 

maintained exclusively for women is uniquely able 

to provide the education atmosphere in which 

some, but not all, women can best attain maximum 

learning potential. It can serve to overcome the 

historic repression of the past and can orient a 

woman to function and achieve in the still male 

dominated economy. It can free its students of the 

burden of playing the mating game while attending 

classes, thus giving academic rather than sexual 

emphasis. Consequently, many such institutions 

flourish and their graduates make significant 

contributions to the arts, professions and business." 

Brief for Mississippi University for Women 

Alumnae Association as Amicus Curiae 2-3. 

Despite [***1108] the continuing expressions that 

single-sex institutions may offer singular advantages to 

their students, there is no doubt that coeducational 

institutions are far more numerous. But their numerical 

predominance does not establish -- in any sense properly 

cognizable by a court -- that individual preferences for 

single-sex education are misguided or illegitimate, or that 

a State may not provide its citizens with a choice. 6 

6 "[The] Constitution does not require that a 

classification keep abreast of the latest in 

educational opinion, especially when there remains 

a respectable opinion to the contrary . . . . 

Any other rule would mean that courts and not 

legislatures would determine all matters of public 

policy."  Williams  v.  McNair,  316  F.Supp.  134, 

137 (SC 1970) (footnote omitted), summarily aff'd, 

401 U.S. 951 (1971). 

II 
 

The issue in this case is whether a State transgresses 

the Constitution when -- within the context of a public 

system that offers a diverse range of campuses, curricula, 

and educational [*740] alternatives -- it seeks to 

accommodate the legitimate personal preferences of those 

desiring the advantages of an all-women's college. In my 

view, the Court errs seriously by assuming -- without 

argument or discussion -- that the equal protection 

standard generally applicable to sex discrimination is 

appropriate here. That standard was designed to free 

women from "archaic and overbroad generalizations . . . 

." Schlesinger v. Ballard, 419 U.S. 498, 508 (1975). In no 

previous case have we applied it to invalidate state efforts 

to expand women's choices. Nor are there prior sex 

discrimination decisions by this Court in which a male 

plaintiff, as in this case, had the choice of an equal benefit. 

The cases cited by the Court therefore do not control 

the issue now before us. In most of them women were 

given no opportunity for the same benefit as men. 7 Cases 

involving male plaintiffs are equally inapplicable. In Craig 

v. Boren, 429 U.S. 190 (1976), a male under 21 was not 

permitted to buy beer anywhere in the State, and women 

were  [**3345]  afforded  [***1109]  no choice  as to 

whether they would accept the "statistically measured but 

loose-fitting generalities concerning the drinking [*741] 

tendencies of aggregate groups." Id., at 

209. A similar situation prevailed in Orr v. Orr, 440 U.S. 

268, 279 (1979), where men had no opportunity to seek 

alimony from their divorced wives, and women had no 

escape from the statute's stereotypical announcement of 

"the State's preference for an allocation of family 

responsibilities under which the wife plays a dependent 

role " 8 

7 See Kirchberg v. Feenstra, 450 U.S. 455, 456 

(1981) (invalidating statute "that gave husband, as 

'head and master' of property jointly owned with 

his wife, the unilateral right to dispose of such 

property without his spouse's consent"); Wengler 



Page 13 

80 

 

 

458 U.S. 718, *741; 102 S. Ct. 3331, **3345; 
73 L. Ed. 2d 1090, ***1109; 1982 U.S. LEXIS 157 

 

v. Druggists Mutual Ins. Co., 446 U.S. 142, 147 

(1980) (invalidating law under which the benefits 

"that the working woman can expect to be paid to 

her spouse in the case of her work-related death are 

less than those payable to the spouse of the 

deceased male wage earner"); Stanton v. Stanton, 

421 U.S. 7 (1975) (invalidating statute that 

provided a shorter period of parental support 

obligation for female children than for male 

children); Weinberger v. Wiesenfeld, 420 U.S. 636, 

645 (1975) (invalidating statute that failed to grant 

a woman worker "the same protection which a 

similarly situated male worker would have 

received"); Frontiero v. Richardson, 411 U.S.  677, 

683 (1973) (invalidating statute containing a 

"mandatory preference for male  applicants"); Reed 

v. Reed, 404 U.S. 71, 74 (1971) (invalidating an 

"arbitrary preference established in favor of males" 

in the administration of decedent's  estates). 

8 See also Caban v. Mohammed, 441 U.S. 380 

(1979) (invalidating law that both denied men the 

opportunity -- given to women -- of blocking the 

adoption of his illegitimate child by means of 

withholding his consent, and did not permit men to 

counter the statute's generalization that the 

maternal role is more important to women than the 

paternal role is to men). 

By applying heightened equal protection analysis to 

this case, 9 the Court frustrates the liberating spirit of the 

Equal Protection Clause. It prohibits the States from 

providing women with an opportunity to choose the type 

of university they prefer. And yet it is these women whom 

the Court regards as the victims of an illegal, stereotyped 

perception of the role of women in our society. The Court 

reasons this way in a case in which no woman has 

complained, and the only complainant is a man who 

advances no claims on behalf of anyone else. His claim, it 

should be recalled, is not that he is being denied a 

substantive educational opportunity, or even the right to 

attend an all-male or a coeducational college. [*742] See 

Brief for Respondent 24. 10 It is only that the colleges open 

to him are located at inconvenient distances. 11 

9 Even the Court does not argue that the 

appropriate standard here is "strict scrutiny" -- a 

standard that none of our "sex discrimination" 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

III 

education differs from the tradition, typified by the 

decision in Plessy v. Ferguson, 163 U.S. 537 

(1896), of "separate but equal" racial segregation. 

It was characteristic of racial segregation that 

segregated facilities were offered, not as 

alternatives to increase the choices available to 

blacks, but as the sole alternative.  MUW stands  in 

sharp contrast. Of Mississippi's 8 public 

universities and 16 public junior colleges, only 

MUW considers sex as a criterion for admission. 

Women consequently are free to select a 

coeducational education environment for 

themselves if they so desire; their attendance at 

MUW is not a matter of coercion. 

10 The Court says that "any gender-based 

classification provides one class a benefit or choice 

not available to the other class " Ante, 

at 731, n. 17. It then states that the issue "is not 

whether the benefited class profits from the 

classification, but whether the State's decision to 

confer a benefit only upon one class by means of a 

discriminatory classification is substantially related 

to achieving a legitimate and substantial goal." 

Ibid. (emphasis added). This is not the  issue in this 

case. Hogan is not complaining  about any benefit 

conferred upon women. Nor is he claiming 

discrimination because Mississippi offers no all-

male college. As his brief  states: "Joe Hogan does 

not ask to attend an all-male college which offers a 

Bachelor of Science in Nursing; he asks only to 

attend MUW." Brief for Respondent 24. And he 

asks this only for his personal convenience. 

11 Students in respondent's position, in "being 

denied the right to attend the State college in their 

home town, are treated no differently than are other 

students who reside in communities many miles 

distant from any State supported college or 

university. The location of any such institution 

must necessarily inure to the benefit of some and to 

the detriment of others, depending upon the 

distance the affected individuals reside from the 

institution." Heaton v. Bristol, 317 S. W. 2d 86, 99 

(Tex. Civ. App. 1958), cert. denied, 359 U.S. 230 

(1959), quoted in Williams v. McNair, 316 

F.Supp., at 137. 

cases  ever  has  adopted.   Sexual segregation in [***1110] The Court views this case as presenting 
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a serious equal protection claim of sex discrimination. I do 

not, and I would sustain Mississippi's right to continue 

MUW on a rational-basis analysis. But I need not apply 

this "lowest tier" of scrutiny. I can accept for present 

purposes the standard applied by the Court: that there is a 

gender-based distinction that must serve an important 

governmental objective by means that are substantially 

related to its achievement. E. g., Wengler v. Druggists 

Mutual Ins. Co., 446 U.S. 142, 150 (1980). [**3346] 

The record in this case reflects that MUW has a historic 

position in the State's educational system dating back to 

1884. More than 2,000 women presently evidence their 

preference for MUW by having enrolled there. The choice 

is [*743] one that discriminates invidiously against no one. 
12 And the State's purpose in preserving that choice is 

legitimate and substantial. Generations of our finest minds, 

both among educators and students, have believed that 

single-sex, college-level institutions afford distinctive 

benefits. There are many persons, of course, who have 

different views. But simply because there are these 

differences is no reason -- certainly none of constitutional 

dimension -- to conclude that no substantial state interest is 

served when such a choice is made available. 

12 "'Such a plan (i. e., giving the student a 

choice of a "single-sex" and coeducational 

institutions) exalts neither sex at the expense of the 

other, but to the contrary recognizes the equal 

rights of both sexes to the benefit of the best, most 

varied system of higher education that the State can 

supply.'" Williams v. McNair, supra, at 138, 

n. 15, quoting Heaton v. Bristol, supra, at 100. 
 

In arguing to the contrary, the Court suggests that the 

MUW is so operated as to "perpetuate the stereotyped view 

of nursing as an exclusively women's job." Ante, at 729. 

But as the Court itself acknowledges, ante, at 720, MUW's 

School of Nursing was not created until 1971 -- about 90 

years after the single-sex campus itself was founded. This 

hardly supports a link between nursing as a woman's 

profession and MUW's single-sex admission policy. 

Indeed, MUW's School of Nursing was not instituted until 

more than a decade after a separate School of Nursing was 

established at the coeducational University of Mississippi 

at Jackson. See University of Mississippi, 1982 

Undergraduate Catalog 162. The School of Nursing makes 

up only one part -- a relatively small part 13 -- of MUW's 

diverse modern university campus and curriculum. The 

other departments on the 

 
MUW campus offer a typical range of degrees 14 and a 

typical range of subjects. 15 [*744] There  is  no indication 

that women suffer fewer opportunities at [***1111] other 

Mississippi state campuses because of MUW's admission 

policy. 16 

13 For instance, the School of Nursing takes up 

15 pages of MUW's 234-page course catalog. See 

Mississippi University for Women, 81/82 Bulletin 

185-200. 

14 E. g., Bachelor of Arts; Bachelor of Science; 

Master of Arts; Master of Science. See id., at 40. 

MUW also offers special preprofessional programs 

in law, dentistry, medicine, pharmacy, physical 

therapy, and veterinary medicine. Ibid. 

15 MUW's Bulletin in its Table of Contents lists 

the following subjects (offered in its School of Arts 

and Sciences): Air Force ROTC; Art; Behavioral 

Sciences; Biological Sciences; Business and 

Economics; Cooperative Education; English and 

Foreign Languages; Health, Physical Education, 

Recreation, and Dance; History, Journalism and 

Broadcasting; Mathematics; Music; Physical 

Sciences; and Speech Communication. See id., at 

3. 

16 For instance, the catalog for the coeducational 

University of Mississippi lists in its general 

description the "Sarah Isom Center for Women's 

Studies," which is described as "dedicated to the 

development of curriculum and scholarship about 

women, the dissemination of information about 

their expanding career opportunities, and the 

establishment of mutual support networks for 

women of all ages and backgrounds." University of 

Mississippi, 1982 Undergraduate Catalog 13-14. 

This listing precedes  information  about the 

University's Law and Medical Centers. Id., at 14-

15. 

In sum, the practice of voluntarily chosen single-sex 

education is an honored tradition in our country, even if it 

now rarely exists in state colleges and universities. 

Mississippi's accommodation of such student choices is 

legitimate because it is completely consensual and is 

important because it permits students to decide for 

themselves the type of college education they think will 

benefit them most. Finally, Mississippi's policy is 

substantially related to its long-respected objective. 17 

17 The Court argues that MUW's means are not 
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sufficiently related to its goal because it has 

allowed men to audit classes. The extent  of  record 

information is that men have audited 138 courses 

in the last 10 years. Brief for Respondent 

21. On average, then, men have audited 14 courses 

a year. MUW's current annual  catalog lists 913 

courses offered in one year. See Mississippi 

University for Women, 81/82 Bulletin passim. 

It is understandable that MUW might believe 

that it could allow men to audit courses without 

materially affecting its environment. MUW 

charges tuition but gives no academic credit for 

auditing. The University evidently is correct in 

believing that few men will choose to audit under 

such circumstances. This deviation from a perfect 

relationship between means and ends is 

insubstantial. 

[*745] [**3347] IV 
 

A distinctive feature of America's tradition has been 

respect for diversity. This has been characteristic of the 

peoples from numerous lands who have built our country. 

It is the essence of our democratic system. At stake in this 

case as I see it is the preservation of a small aspect of this 

diversity. But that aspect is by no means insignificant, 

given our heritage of available choice between single-sex 

and coeducational institutions of higher learning. The 

Court answers that there is discrimination -- not just that 

which may be tolerable, as for example between those 

candidates for admission able to contribute most to an 

educational institution and those able to contribute less -- 

but discrimination of constitutional dimension. But, having 

found "discrimination," the Court finds it difficult to 

identify  the victims. It hardly can claim that women are 

discriminated against. A constitutional case is held to exist 

solely because one man found it inconvenient to travel to 

any of the other institutions made available to him by the 

State of Mississippi. In essence he insists that he has a right 

to attend a college in his home community. This simply is 

not a sex discrimination case. The Equal Protection Clause 

was never intended to be applied to this kind of case. 18 

 

18 The Court, in the opening and closing 

sentences and note 7 of its opinion, states the issue 

in terms only of a "professional nursing school" 

and "[declines] to address the question of 

whether MUW's admissions policy, as applied to 

males seeking admission to schools other than the 

School of Nursing, violates the Fourteenth 

Amendment." This would be a welcome limitation 

if, in fact, it leaves MUW free to remain an all-

women's university in each of its other schools and 

departments -- which include four schools and 

more than a dozen departments. Cf. nn.  13-15, 

supra. The question the Court does not answer is 

whether MUW may remain a women's university 

in every respect except its School of Nursing. This 

is a critical question for this University and its 

responsible board and officials. The Court holds 

today that they have deprived Hogan of 

constitutional rights because MUW is adjudged 

guilty of sex discrimination. The logic of the 

Court's entire opinion, apart from its statements 

mentioned above, appears to apply sweepingly to 

the entire University.  The exclusion of men from 

the School of Nursing is repeatedly characterized 

as "gender-based discrimination," subject to the 

same standard of analysis applied in previous sex 

discrimination cases of this Court. Nor does the 

opinion anywhere deny that this analysis applies to 

the entire University. 

The Court nevertheless purports to decide  this 

case "[narrowly]." Normally and properly we 

decide only the question presented.  It seems to  me 

that in fact the issue properly before us is the 

single-sex policy of the University, and it is this 

issue that I have addressed in this dissent. The 

Court of Appeals so viewed this case, and 

unambiguously held that a single-sex state 

institution of higher education no longer is 

permitted by the Constitution. I see no principled 

way -- in light of the Court's rationale -- to reach a 

different result with respect to other MUW schools 

and departments. But given the Court's insistence 

that its decision applies only to the School of 

Nursing, it is my view that the Board and officials 

of MUW may continue to operate the remainder of 

the University on a single-sex basis without fear of 

personal liability. The standard of such liability is 

whether the conduct of the official "[violates] 

clearly established statutory or constitutional rights 

of which a reasonable person would  have  known."  

Harlow  v.  Fitzgerald, 457 

U.S. 800, 818 (1982). The Court today leaves in 
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SYLLABUS 
 

Virginia Military Institute (VMI) is the sole single-sex 

school among Virginia's public institutions of higher 

learning. VMI's distinctive mission is to produce "citizen-

soldiers," men prepared for leadership in civilian life and 

in military service. Using an "adversative method" of 

training not available elsewhere in Virginia, VMI 

endeavors to instill physical and mental discipline  in its 

cadets and impart to them a strong moral code. Reflecting 

the high value alumni place on their VMI training, VMI 

has the largest per-student endowment of all public 

undergraduate institutions in the Nation. The United States 

sued Virginia and VMI, alleging that VMI's exclusively 

male admission policy violated the 

Fourteenth Amendment's Equal Protection Clause. The 

District Court ruled in VMI's favor. The Fourth Circuit 

reversed and ordered Virginia to remedy the constitutional 

violation. In response, Virginia proposed a parallel 

program for women: Virginia Women's Institute for 

Leadership (VWIL), located at Mary Baldwin College, a 

private liberal arts school for women. The District Court 

found that Virginia's proposal satisfied the Constitution's 

equal protection requirement, and the Fourth Circuit 

affirmed. The appeals court deferentially reviewed 

Virginia's plan and determined that provision of single-

gender educational options was a legitimate objective. 

Maintenance of single-sex programs, the court concluded, 

was essential to that objective. The court recognized, 

however, that its analysis risked bypassing equal 

protection scrutiny, so it fashioned an additional test, 

asking whether VMI and VWIL students would receive 

"substantively comparable" benefits. Although the Court 

of Appeals acknowledged that the VWIL degree lacked the 

historical benefit and prestige of a VMI degree, the court 

nevertheless found the educational opportunities at the two 

schools sufficiently comparable. 

Held: 
 

1. Parties who seek to defend gender-based 
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government action must demonstrate an "exceedingly 

persuasive justification" for that action. E. g., Mississippi 

Univ. for Women v. Hogan, 458 U.S. 718, 724. Neither 

federal nor state government acts compatibly with equal 

protection when a law or official policy denies to women, 

simply because they are women, full citizenship stature -- 

equal opportunity to aspire, achieve, participate in and 

contribute to society based on their individual talents and 

capacities. To meet the burden of justification, a State must 

show "at least that the [challenged] classification serves 

'important governmental objectives and that the 

discriminatory means employed' are 'substantially related 

to the achievement of those objectives.'" Ibid., quoting  

Wengler v. Druggists Mut. Ins. Co., 446 U.S. 142, 150. The 

justification must be genuine, not hypothesized or invented 

post hoc in response to litigation. And it must not rely on 

overbroad generalizations about the different talents, 

capacities, or preferences of males and females. See, e. g., 

Weinberger v. Wiesenfeld, 420 U.S. 636, 643, 648. The 

heightened review standard applicable to sex-based 

classifications does not make sex a proscribed 

classification, but it does mean that categorization by sex 

may not be used to create or perpetuate the legal, social, 

and economic inferiority of women. Pp. 531-534. 

2. Virginia's categorical exclusion of women from the 

educational opportunities VMI provides denies equal 

protection to women. Pp. 534-546. 
 

(a) Virginia contends that single-sex education yields 

important educational benefits and that provision of an 

option for such education fosters diversity in educational 

approaches. Benign justifications proffered in defense of 

categorical exclusions, however, must describe actual state 

purposes, not rationalizations for actions in fact differently 

grounded. Virginia has not shown that VMI was 

established, or has been maintained, with a view to 

diversifying, by its categorical exclusion of women, 

educational opportunities within the Commonwealth. A 

purpose genuinely to advance an array of educational 

options is not served by VMI's historic and constant plan 

to afford a unique educational benefit only to males. 

However well this plan serves Virginia's sons, it makes  no 

provision whatever for her daughters. Pp. 535-540. 

(b) Virginia also argues that VMI's adversative 

method of training provides educational benefits that 

cannot be made available, unmodified, to women, and that 

alterations to accommodate women would necessarily be 

so drastic as to destroy VMI's program. It 

is uncontested that women's admission to VMI would 

require accommodations, primarily in arranging housing 

assignments and physical training programs for female 

cadets. It is also undisputed, however, that neither the goal 

of producing citizen-soldiers, VMI's raison d'etre, nor 

VMI's implementing methodology is inherently unsuitable 

to women. The District Court made "findings" on "gender-

based developmental differences" that restate the opinions 

of Virginia's expert witnesses about typically male or 

typically female "tendencies." Courts, however, must take 

"a hard look" at generalizations or tendencies of the kind 

Virginia pressed, for state actors controlling gates to 

opportunity have no warrant to exclude qualified 

individuals based on "fixed notions concerning the roles 

and abilities of males and females." Mississippi Univ. for 

Women, 458 U.S. at 725. The notion that admission of 

women would downgrade VMI's stature, destroy the 

adversative system and, with it, even the school, is a 

judgment hardly proved, a prediction hardly different from 

other "self-fulfilling prophec[ies], see id., at 730, once 

routinely used to deny rights or opportunities. Women's 

successful entry into the federal military academies, and 

their participation in the Nation's military forces, indicate 

that Virginia's fears for VMI's future may not be solidly 

grounded. The Commonwealth's justification for 

excluding all women from "citizen-soldier" training for 

which some are qualified, in any event, does not rank as 

"exceedingly persuasive." Pp. 540-546. 

3. The remedy proffered by Virginia -- maintain VMI 

as a male-only college and create VWIL as a separate 

program for women -- does not cure the constitutional 

violation. Pp. 546-558. 

(a) A remedial decree must closely fit the 

constitutional violation; it must be shaped to place persons 

unconstitutionally denied an opportunity or advantage in 

the position they would have occupied in  the absence of 

discrimination. See Milliken v. Bradley, 433 U.S. 267, 280. 

The constitutional violation in this case is the categorical 

exclusion of women, in disregard of their individual merit, 

from an extraordinary educational opportunity afforded 

men. Virginia chose to leave untouched VMI's 

exclusionary policy,  and proposed for women only a 

separate program, different in kind from VMI and unequal 

in tangible and intangible facilities. VWIL affords women 

no opportunity to experience the rigorous military training 

for which VMI is famed. Kept away from the pressures, 

hazards, and 
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psychological bonding characteristic of VMI's  adversative 

training, VWIL students will not know the feeling of 

tremendous accomplishment commonly experienced by 

VMI's successful cadets. Virginia maintains that 

methodological differences are justified by the important 

differences between men and women in learning and 

developmental needs, but generalizations about "the way 

women are," estimates of what is appropriate for most 

women, no longer justify denying  opportunity to women 

whose talent and capacity place  them outside the average 

description. In myriad respects other than military training, 

VWIL does not qualify as VMI's equal. The VWIL 

program is a pale shadow of VMI in terms of the range of 

curricular choices and faculty stature, funding, prestige, 

alumni support and influence. Virginia has not shown 

substantial equality in the separate educational 

opportunities the  Commonwealth supports at VWIL and 

VMI. Cf. Sweatt v. Painter, 339 U.S. 629. Pp. 547-554. 

(b) The Fourth Circuit failed to inquire whether the 

proposed remedy placed women denied the VMI 

advantage in the position they would have occupied in the 

absence of discrimination, Milliken, 433 U.S. at 280, and 

considered instead whether the Commonwealth could 

provide, with fidelity to equal protection, separate and 

unequal educational programs for men and women. In 

declaring the substantially different and significantly 

unequal VWIL program satisfactory, the appeals court 

displaced the exacting standard developed by this Court 

with a deferential standard, and added an inquiry of its own 

invention, the "substantive comparability" test. The Fourth 

Circuit plainly erred in exposing Virginia's VWIL plan to 

such a deferential analysis, for "all genderbased 

classifications today" warrant "heightened scrutiny." See 

J. E. B. v. Alabama ex rel. T. B., 511 U.S. 127, 136. Women 

seeking and fit for a VMI-quality education cannot be 

offered anything less, under the Commonwealth's 

obligation to afford them genuinely equal protection. Pp. 

554-558. 

Briefs of amici curiae urging affirmance in No. 94-

1941 were filed for the State of South Carolina et al. by 

Charles Molony Condon, Attorney General, Treva 

Ashworth, Deputy Attorney General, Kenneth P. 

Woodington, Senior Assistant Attorney General,  Reginald 

I. Lloyd, Assistant Attorney General, and M. Dawes 

Cooke, Jr.; and for Kenneth E. Clark et al. by James C. 

Roberts and George A. Somerville. 

Briefs of amici curiae were filed in both cases for the 

State of Wyoming et al. by William U. Hill, Attorney 

General of Wyoming, Thomas W. Corbett, Jr., Attorney 

General of Pennsylvania, and Bradley B. Cavedo; for 

Bennett College et al. by Wendy S. White; for the Center 

for Military Readiness et al. by Mellissa Wells-Petry and 

Jordan W. Lorence; for the Employment Law Center et  al. 

by Patricia A. Shiu and Judith Kurtz; for the Independent 

Women's Forum et al. by Anita K. Blair and 

C. Douglas Welty; for Mary Baldwin College by Craig T. 

Merritt and Richard K. Willard; for the South Carolina 

Institute of Leadership for Women by Julianne 

Farnsworth; for Wells College et al. by David M. Lascell; 

for Women's Schools Together, Inc., et al. by John C. 

Danforth and Thomas C. Walsh; and for Nancy Mellette 

by Valorie K. Vojdik, Henry Weisburg, Suzanne E. Coe, 

and Robert R. Black. 

Briefs of amici curiae were filed in No. 94-1941 for 

the American Association of University Professors et al. 

by Joan E. Bertin and Ann H. Franke; and for Rhonda  

Cornum et al. by Allan L. Gropper. 

Daniel F. Kolb, Herbert J. Hansell, Paul C. Saunders, 

Norman Redlich, Barbara R. Arnwine, Thomas J. 

Henderson, and Richard T. Seymour filed a brief for the 

Lawyers' Committee for Civil Rights Under Law as 

amicus curiae in No. 94-2107. 

 

JUDGES: GINSBURG, J., delivered the opinion of the 

Court, in which STEVENS, O'CONNOR, KENNEDY, 

SOUTER, and BREYER, JJ., joined. REHNQUIST, C. 

J., filed an opinion concurring in the judgment, post, p. 

558. SCALIA, J., filed a dissenting opinion, post, p. 566. 

THOMAS, J., took no part in the consideration or decision 

of the case. 

 

OPINION BY: GINSBURG 

 
OPINION 

 

[***743] [**2269] [*519] JUSTICE 

GINSBURG delivered the opinion of the Court. 
 

[***LEdHR1A] [1A]Virginia's public institutions of 

higher learning include an incomparable military college, 

Virginia Military Institute (VMI). The United States 

maintains that the Constitution's equal protection 

guarantee precludes Virginia from reserving exclusively to 

men the unique educational opportunities VMI affords. 

We agree. 
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[*520] I 
 

Founded in 1839, VMI is today the sole single-sex 

school among Virginia's 15 public institutions of higher 

learning. VMI's distinctive mission is to produce "citizen-

soldiers," men prepared for leadership in civilian life and 

in military service. VMI pursues this mission through 

pervasive training of a kind not available anywhere else in 

Virginia. Assigning prime place to character development, 

VMI uses an "adversative [***744] method" modeled on 

English public  schools and once characteristic of military 

instruction. VMI constantly endeavors to instill physical 

and mental discipline in its cadets and impart to them a 

strong moral code. The school's graduates leave VMI with 

heightened comprehension of their capacity to deal with 

duress and stress, and a large sense of accomplishment for 

completing the hazardous course. 

VMI has notably succeeded in its mission to produce 

leaders; among its alumni are military generals, Members 

of Congress, and business executives. The school's alumni 

overwhelmingly perceive that their VMI training helped 

them to realize their personal goals. VMI's endowment 

reflects the loyalty of its graduates; VMI has the largest 

per-student endowment of all public undergraduate 

institutions in the Nation. 

Neither the goal of producing citizen-soldiers nor 

VMI's implementing methodology is inherently unsuitable 

to women. And the school's impressive record in producing 

leaders has made admission desirable to some women. 

Nevertheless, Virginia has elected to preserve exclusively 

for men the advantages and opportunities a VMI education 

affords. 

II 

A 

From its establishment in 1839 as one of the Nation's 

first state military colleges, see [**2270] 1839 Va. Acts, 

ch. 20, VMI has remained financially supported by 

Virginia and "subject to [*521] the control of the 

[Virginia] General Assembly," Va. Code Ann. § 23-92 

(1993). First southern college to teach engineering and 

industrial chemistry, see H. Wise, Drawing Out the Man: 

The VMI Story 13 (1978) (The VMI Story), VMI once 

provided teachers for the Commonwealth's schools, see 

1842 Va. Acts, ch. 24, § 2 (requiring every cadet to teach 

in one of the Commonwealth's schools for a 2-year 

period). 1 Civil War strife threatened the school's vitality, 

but a resourceful superintendent regained legislative 

support by highlighting "VMI's great potential[,] through 

its technical know-how," to advance Virginia's postwar 

recovery. The VMI Story 47. 

1 During the Civil War, school teaching became 

a field dominated by women. See A. Scott, The 

Southern Lady: From Pedestal to Politics, 1830-

1930, p. 82 (1970). 

VMI today enrolls about 1,300 men as cadets. 2 Its 

academic offerings in the liberal arts, sciences, and 

engineering are also available at other public colleges and 

universities in Virginia. But VMI's mission is special. It  is 

the mission of the school 

 
"'to produce educated and honorable 

men, prepared for the varied work of civil 

life, imbued with love of learning, 

confident in the functions and attitudes of 

leadership, possessing a high sense of 

public service, advocates of the American 

democracy and free enterprise system, and 

ready as citizen-soldiers [***745] to 

defend their country in [*522] time of 

national peril.'" 766 F. Supp. 1407, 1425 

(WD Va. 1991) (quoting Mission Study 

Committee of the VMI Board of Visitors, 

Report, May 16, 1986). 

 

In contrast to the federal service academies, institutions 

maintained "to prepare cadets for career service in the 

armed forces," VMI's program "is directed at preparation 

for both military and civilian life"; "only about 15% of 

VMI cadets enter career military service." 766 F. Supp., at 

1432. 

2 Historically, most of Virginia's public colleges 

and universities were single sex; by the mid-1970's, 

however, all except VMI had become 

coeducational. 766 F. Supp. 1407, 1418-1419 (WD 

Va. 1991). For example, Virginia's legislature 

incorporated Farmville Female Seminary 

Association in 1839, the year VMI opened. 1839 

Va. Acts, ch. 167. Originally providing instruction 

in "English, Latin, Greek, French, and piano" in a 

"home atmosphere," R. Sprague, Longwood 

College: A History 7-8, 15 (1989) (Longwood 

College), Farmville Female 
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Seminary became a public institution in 1884 with 

a mission to train "white female teachers for public 

schools," 1884 Va. Acts, ch. 311. The school 

became Longwood College in 1949, Longwood 

College 136, and introduced coeducation in 1976, 

id., at 133. 

VMI produces its "citizen-soldiers" through "an 

adversative, or doubting, model of education" which 

features "physical rigor, mental stress, absolute equality of 

treatment, absence of privacy, minute regulation of 

behavior, and indoctrination in desirable values." Id., at 

1421. As one Commandant of Cadets described it, the 

adversative method "'dissects the young student,'" and 

makes him aware of his "'limits and capabilities,'" so that 

he knows "'how far he can go with his anger, . . . how much 

he can take under stress, . . . exactly what he can do when 

he is physically exhausted.'" Id., at 1421-1422 (quoting 

Col. N. Bissell). 

VMI cadets live in spartan barracks where 

surveillance is constant and privacy nonexistent; they wear 

uniforms, eat together in the mess hall, and  regularly 

participate in drills. Id., at 1424, 1432. Entering students 

are incessantly exposed to the rat line, "an extreme form of 

the adversative model," comparable in intensity to Marine 

Corps boot camp. Id., at 1422. Tormenting and punishing, 

the rat line bonds new cadets to their fellow sufferers and, 

when they have completed the 7-month experience, to their 

former tormentors. Ibid. 

VMI's "adversative model" is further characterized by 

a hierarchical "class system" of privileges and 

responsibilities, a "dyke system" for assigning a senior 

class mentor to each entering class "rat," and a stringently 

enforced "honor code," which prescribes that a cadet "'does 

not lie, cheat, steal nor tolerate those who do.'" Id., at 1422-

1423. 

[*523] VMI attracts some applicants because of its 

reputation as an extraordinarily challenging military 

school, and "because its [**2271] alumni are exceptionally 

close to the school." Id., at 1421. "Women have no 

opportunity anywhere to gain the benefits of [the system 

of education at VMI]." Ibid. 

B 
 

In 1990, prompted by a complaint filed with the 

Attorney General by a female high-school student  seeking 

admission to VMI, the United States sued the 

Commonwealth of Virginia and VMI, alleging that VMI's 

exclusively male admission policy violated the Equal 

Protection Clause of the Fourteenth Amendment. Id., at 

1408. 3 Trial of the action consumed six days and involved 

an array of expert witnesses on each side. Ibid. 

 

3 The District Court allowed the VMI 

Foundation and the VMI Alumni Association to 

intervene as defendants. 766 F. Supp., at 1408. 

In the two years preceding the lawsuit, the District 

Court noted, VMI had received inquiries from 347 women, 

but had responded to none of them. Id., at 1436. "Some 

women, at least," the court said, "would want to attend the 

school if they had the opportunity." Id., at 1414. The court 

further recognized that, with recruitment, VMI could 

"achieve at least [***746] 10% female enrollment" -- "a 

sufficient 'critical mass' to provide the female cadets with 

a positive educational  experience." Id., at 1437-1438. And 

it was also established that "some women are capable of all 

of the individual activities required of VMI cadets." Id., at 

1412. In addition, experts agreed that if VMI admitted 

women, "the VMI ROTC experience would become a 

better training program from the perspective of the armed 

forces, because it would provide training in dealing with a 

mixed-gender army." Id., at 1441. 

The District Court ruled in favor of VMI, however, 

and rejected the equal protection challenge pressed by the 

United States. That court correctly recognized that 

Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 73 

L. Ed. 2d 1090, 102 S. Ct. 3331 (1982), was [*524] the 

closest guide. 766 F. Supp., at 1410. There, this Court 

underscored that a party seeking to uphold government 

action based on sex must establish an "exceedingly 

persuasive justification" for the classification. Mississippi 

Univ. for Women, 458 U.S. at 724 (internal quotation 

marks omitted). To succeed, the defender of the challenged 

action must show "at least that the classification serves 

important governmental objectives and that the 

discriminatory means employed are substantially related to 

the achievement of those objectives." Ibid. (internal 

quotation marks omitted). 

The District Court reasoned that education in "a single 

gender environment, be it male or female," yields 

substantial benefits. 766 F. Supp., at 1415. VMI's school 

for men brought diversity to an otherwise coeducational 

Virginia system, and that diversity was "enhanced by 

VMI's unique method of instruction." Ibid. If 
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single-gender education for males ranks as an important 

governmental objective, it becomes obvious, the District 

Court concluded, that the only means of achieving the 

objective "is to exclude women from the all-male 

institution -- VMI." Ibid. 

"Women are [indeed] denied a unique educational 

opportunity that is available only at VMI," the District 

Court acknowledged. Id., at 1432. But "[VMI's] single-sex 

status would be lost, and some aspects of the [school's] 

distinctive method would be altered" if women were 

admitted, id., at 1413: "Allowance for personal privacy 

would have to be made," id., at 1412; "physical education 

requirements would have to be altered, at least for the 

women," id., at 1413; the adversative environment could 

not survive unmodified, id., at 1412-1413. Thus, 

"sufficient constitutional justification" had been shown, 

the District Court held, "for continuing [VMI's]  single-sex 

policy." Id., at 1413. 

The Court of Appeals for the Fourth Circuit disagreed 

and vacated the District Court's judgment. The appellate 

court held: "The Commonwealth of  Virginia has not . . . 

advanced any state policy by which it can justify its 

determination, [*525] under an announced policy of 

diversity, to afford VMI's unique type of program to men 

and not to women." 976 F.2d 890, 892 (1992). 

[**2272] The appeals court greeted with skepticism 

Virginia's assertion that it offers single-sex education at 

VMI as a facet of the Commonwealth's overarching and 

undisputed policy to advance "autonomy and diversity." 

The court underscored Virginia's nondiscrimination 

commitment: "'It is extremely important that [colleges and 

universities] deal with faculty, staff, [***747] and students 

without regard to sex, race, or ethnic origin.'" Id., at 899 

(quoting 1990 Report of the Virginia Commission on the 

University of the 21st Century). "That statement, " the 

Court of Appeals said, "is the only explicit one that we 

have found in the record in which the Commonwealth has 

expressed itself with respect to gender distinctions." 976 

F.2d, at 899. Furthermore, the appeals court observed, in 

urging "diversity" to justify an all-male VMI, the 

Commonwealth had supplied "no explanation for the 

movement away from [single-sex education] in Virginia 

by public colleges and universities." Ibid. In short, the 

court concluded, "[a] policy of diversity which aims to 

provide an array of educational opportunities, including 

single-gender 

institutions, must do more than favor one gender." Ibid. 
 

The parties agreed that "some women can meet the 

physical standards now imposed on men," id., at 896, and 

the court was satisfied that "neither the goal of producing 

citizen soldiers nor VMI's implementing methodology is 

inherently unsuitable to women," id., at 899. The Court of 

Appeals, however, accepted the District Court's finding 

that "at least these three aspects of VMI's  program -- 

physical training, the absence of privacy, and the 

adversative approach -- would be materially affected by 

coeducation." Id., at 896-897. Remanding the case, the 

appeals court assigned to Virginia, in the first instance, 

responsibility for selecting a remedial course. The court 

suggested these options for the Commonwealth: Admit 

women to VMI; establish parallel institutions [*526] or 

programs; or abandon state support, leaving VMI free to 

pursue its policies as a private institution. Id., at 900. In 

May 1993, this Court denied certiorari. See 508 U.S. 946; 

see also ibid. (opinion of SCALIA, J., noting the 

interlocutory posture of the litigation). 

C 
 

In response to the Fourth Circuit's ruling, Virginia 

proposed a parallel program for women: Virginia 

Women's Institute for Leadership (VWIL). The 4-year, 

state-sponsored undergraduate program would be located 

at Mary Baldwin College, a private liberal arts school for 

women, and would be open, initially, to about 25 to 30 

students. Although VWIL would share VMI's mission -- to 

produce "citizen-soldiers" -- the VWIL program would 

differ, as does Mary Baldwin College, from VMI in 

academic offerings, methods of education, and financial 

resources. See 852 F. Supp. 471, 476-477 (WD Va. 

1994). 
 

The average combined SAT score of entrants at Mary 

Baldwin is about 100 points lower than the score for VMI 

freshmen. See id., at 501. Mary Baldwin's faculty holds 

"significantly fewer Ph. D.'s than the faculty at VMI," id., 

at 502, and receives significantly lower salaries, see Tr. 

158 (testimony of James Lott, Dean of Mary Baldwin 

College), reprinted in 2 App. in Nos. 94-1667 and 94-1717 

(CA4) (hereinafter Tr.). While  VMI offers degrees in 

liberal arts, the sciences, and engineering, Mary Baldwin, 

at the time of trial, offered only bachelor of arts degrees. 

See 852 F. Supp., at 503. A VWIL student seeking to earn 

an engineering degree could gain one, without public 

support, by attending Washington University in St. Louis, 

Missouri, for two 
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years, paying the required private tuition. See ibid. 
 

Experts in educating women at the college level 

composed the Task [***748] Force charged with 

designing the VWIL program; Task Force members were 

drawn from Mary Baldwin's own faculty and staff. Id., at 

476. Training its attention on methods of instruction 

appropriate for "most women," the [*527] Task Force 

determined that a military model would be "wholly 

inappropriate" for VWIL. Ibid.; see 44 F.3d 1229, 1233 

(CA4 1995). 

VWIL students would participate in ROTC programs 

and a newly established, "largely ceremonial" Virginia 

Corps of Cadets, id., at 1234, but the VWIL House would 

not have a military format, 852 F. Supp., at 477, and 

[**2273] VWIL would not require its students to eat meals 

together or to wear uniforms during the schoolday, id., at 

495. In lieu of VMI's adversative method, the VWIL Task 

Force favored "a cooperative method which reinforces 

self-esteem." Id., at 476. In addition to the standard 

bachelor of arts program offered at Mary Baldwin, VWIL 

students would take courses in leadership, complete an off-

campus leadership externship, participate in community 

service projects, and assist in arranging a speaker series. 

See 44 F.3d, at 1234. 

Virginia represented that it will provide equal 

financial support for in-state VWIL students and VMI 

cadets, 852 F. Supp., at 483, and the VMI Foundation 

agreed to supply a $ 5.4625 million endowment for the 

VWIL program, id., at 499. Mary Baldwin's own 

endowment is about $ 19 million; VMI's is $ 131 million. 

Id., at 503. Mary Baldwin will add $ 35 million to its 

endowment based on future commitments; VMI will add 

$ 220 million. Ibid. The VMI Alumni Association has 

developed a network of employers interested in hiring  

VMI graduates. The Association has agreed to open its 

network to VWIL graduates, id., at 499, but those 

graduates will not have the advantage afforded by a VMI 

degree. 

D 
 

Virginia returned to the District Court seeking 

approval of its proposed remedial plan, and the court 

decided the plan met the requirements of the Equal 

Protection Clause. Id., at 473. The District Court again 

acknowledged evidentiary support for these 

determinations: "The VMI methodology could be used to 

educate women and, in fact, some [*528] women . . . 

may prefer the VMI methodology to the VWIL 

methodology." Id., at 481. But the "controlling legal 

principles," the District Court decided, "do not require the 

Commonwealth to provide a mirror image VMI for 

women." Ibid. The court anticipated that the two schools 

would "achieve substantially similar outcomes." Ibid. It 

concluded: "If VMI marches to the beat of a drum, then 

Mary Baldwin marches to the melody of a fife and when 

the march is over, both will have arrived at the same 

destination." Id., at 484. 

A divided Court of Appeals affirmed the District 

Court's judgment. 44 F.3d 1229 (CA4 1995). This time, the 

appellate court determined to give "greater scrutiny to the 

selection of means than to the [Commonwealth's] 

proffered objective." Id., at 1236. The official objective or 

purpose, the court said, should be reviewed deferentially. 

Ibid. Respect for the "legislative will," the court reasoned, 

meant that the judiciary should take a "cautious approach," 

inquiring into the "legitimacy" of the governmental 

objective and refusing approval for any purpose revealed 

to be "pernicious." Ibid. 

"Providing the option of a single-gender [***749] 

college education may be considered a legitimate and 

important aspect of a public system of higher education," 

the appeals court observed, id., at 1238; that objective, the 

court added, is "not pernicious," id., at 1239. Moreover, the 

court continued, the adversative method vital to a VMI 

education "has never been tolerated in a sexually 

heterogeneous environment." Ibid. The method itself "was 

not designed to exclude women," the court noted, but 

women could not be accommodated in the VMI program, 

the court believed, for female participation in VMI's 

adversative training "would destroy . . . any sense of 

decency that still permeates the relationship between the 

sexes." Ibid. 

Having determined, deferentially, the legitimacy of 

Virginia's purpose, the court considered the question of 

means. [*529] Exclusion of "men at Mary Baldwin 

College and women at VMI," the court said, was essential 

to Virginia's purpose, for without such exclusion, the 

Commonwealth could not "accomplish [its] objective of 

providing single-gender education." Ibid. 

The court recognized that, as it analyzed the case,  

means merged into end, and the merger risked "bypassing 

any equal protection scrutiny." Id., at 1237. The court 

therefore added another inquiry, a decisive test it called 

"substantive comparability." Ibid. The key question, the 
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court said, was whether men at VMI and women at  VWIL 

would obtain "substantively comparable benefits at their 

institution or through other [**2274] means offered by the 

State." Ibid. Although the appeals court  recognized that 

the VWIL degree "lacks the historical benefit and prestige" 

of a VMI degree, it nevertheless found the educational 

opportunities at the two schools  "sufficiently comparable." 

Id., at 1241. 

Senior Circuit Judge Phillips dissented. The court, in 

his judgment, had not held Virginia to the burden of 

showing an "'exceedingly persuasive [justification]' " for 

the Commonwealth's action. Id., at 1247 (quoting 

Mississippi Univ. for Women, 458 U.S. at 724). In Judge 

Phillips' view, the court had accepted "rationalizations 

compelled by the exigencies of this litigation," and had not 

confronted the Commonwealth's "actual overriding 

purpose." 44 F.3d, at 1247. That purpose, Judge Phillips 

said, was clear from the historical record; it was "not to 

create a new type of educational opportunity for women, . 

. . nor to further diversify the Commonwealth's higher 

education system[,] . . . but [was] simply . . . to allow VMI 

to continue to exclude women in order to preserve its 

historic character and mission." Ibid. 

Judge Phillips suggested that the Commonwealth 

would satisfy the Constitution's equal protection 

requirement if it "simultaneously opened single-gender 

undergraduate institutions having substantially comparable 

curricular and extra-curricular programs, funding, physical 

plant, administration [*530]  and support services, and 

faculty and library resources." Id., at 1250. But he thought 

it evident that the proposed VWIL program, in comparison 

to VMI, fell "far short . . . from providing substantially 

equal tangible and intangible educational benefits to men 

and women." Ibid. 

The Fourth Circuit denied rehearing en banc.  52 F.3d 

90 (1995). Circuit Judge Motz, joined by Circuit Judges 

Hall, Murnaghan, and Michael, [***750] filed a dissenting 

opinion. 4 Judge Motz agreed with Judge Phillips that 

Virginia had not shown an "'exceedingly persuasive 

justification'" for the disparate opportunities the 

Commonwealth supported. Id., at 92 (quoting Mississippi 

Univ. for Women, 458 U.S. at 724). She asked: "[H]ow can 

a degree from a yet to be implemented supplemental 

program at Mary Baldwin be held 'substantively 

comparable' to a degree from a venerable Virginia military 

institution that was established more than 150 years ago?" 

52 F.3d, at 93. "Women need not be 

guaranteed  equal  'results,'"  Judge  Motz  said,  "but   the 

Equal Protection Clause does require equal opportunity  . 

. . [and] that opportunity is being denied here." Ibid. 
 

4 Six judges voted to rehear the case en banc, 

four voted against rehearing, and three were 

recused. The Fourth Circuit's local Rule permits 

rehearing en banc only on the vote of a majority of 

the Circuit's judges in regular active service 

(currently 13) without regard to recusals. See 52 

F.3d, at 91, and n. 1. 

III 
 

[***LEdHR1B] [1B] [***LEdHR2A] [2A]The 

cross-petitions in this case present two ultimate issues. 

First, does Virginia's exclusion of women from the 

educational opportunities provided by VMI -- 

extraordinary opportunities for military training and 

civilian leadership development -- deny to women 

"capable of all of the individual activities required of VMI 

cadets," 766 F. Supp., at 1412, the equal protection of the 

laws guaranteed by the Fourteenth Amendment? Second, 

if VMI's "unique" situation, id., at 1413 -- as Virginia's sole 

single-sex public institution of [*531] higher education -- 

offends the Constitution's equal protection principle, what 

is the remedial requirement? 

IV 
 

[***LEdHR3] [3]We note, once again, the core 

instruction of this Court's pathmarking decisions in J. E. B. 

v. Alabama ex rel. T. B., 511 U.S. 127, 136-137, 128 L. 

Ed.  2d  89,  114  S.  Ct.  1419,  and  n.  6  (1994),  and 

Mississippi Univ. for Women, 458 U.S. at 724 (internal 

quotation marks omitted): Parties who seek to defend 

gender-based government action must demonstrate an 

"exceedingly persuasive justification" for that action. 

Today's skeptical scrutiny of official action denying 

rights or opportunities based on sex responds to volumes 

of history. As a plurality of this Court acknowledged a 

generation ago, "our Nation has had a long and unfortunate 

[**2275] history of sex discrimination." Frontiero v. 

Richardson, 411 U.S. 677, 684, 36 L. Ed. 2d 

583, 93 S. Ct. 1764 (1973). Through a century plus three 

decades and more of that history, women did not count 

among voters composing "We the People"; 5 not until  

1920 did women gain a constitutional right to the 

franchise. Id., at 685. And for a half century thereafter, it 

remained the prevailing doctrine that government, both 
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federal and state, could withhold from women 

opportunities accorded men so long as any "basis in 

reason" could be conceived for the discrimination. 

[***751] See, e. g., Goesaert v. Cleary, 335 U.S. 464, 467, 

93 L. Ed. 163, 69 S. Ct. 198 (1948) (rejecting 

challenge of female tavern owner and her daughter to 

Michigan law denying bartender licenses to females -- 

except for wives and daughters of male tavern owners; 

Court would not "give ear" to the contention that "an 

unchivalrous desire of male [*532] bartenders to . . . 

monopolize the calling" prompted the legislation). 

5 As Thomas Jefferson stated the view 

prevailing when the Constitution was new: 
 

"Were our State a pure democracy . . . there 

would yet be excluded from their deliberations . . . 

women, who, to prevent depravation of morals and 

ambiguity of issue, could not mix promiscuously in 

the public meetings of men." Letter from Thomas 

Jefferson to Samuel Kercheval (Sept. 5, 1816), in 

10 Writings of 

Thomas Jefferson 45-46, n. 1 (P. Ford ed. 1899). 
 

In 1971, for the first time in our Nation's history, this 

Court ruled in favor of a woman who complained that her 

State had denied her the equal protection of its  laws. Reed 

v. Reed, 404 U.S. 71, 73, 30 L. Ed. 2d 225, 92 S. Ct. 

251 (holding unconstitutional Idaho Code prescription 

that, among "'several persons claiming and equally  entitled 

to administer [a decedent's estate], males must be preferred 

to females'"). Since Reed, the Court has repeatedly 

recognized that neither federal nor state government acts 

compatibly with the equal protection principle when a law 

or official policy denies to women, simply because they 

are women, full citizenship stature -- equal opportunity to 

aspire, achieve, participate in and contribute to society 

based on their individual talents and capacities. See, e. g., 

Kirchberg v. Feenstra, 450 U.S. 455, 462-463, 67 L. Ed. 

2d 428, 101 S. Ct. 1195 (1981) (affirming invalidity of 

Louisiana law that made husband "head and master" of 

property jointly owned with his wife, giving him unilateral 

right to dispose of such property without his wife's 

consent); Stanton v. Stanton, 421 U.S. 7, 43 L. Ed. 2d 688, 

95 S. Ct. 1373 (1975) (invalidating Utah requirement that 

parents support boys until age 21, girls only until age 18). 

Without equating gender classifications, for all 

purposes, to classifications based on race or national 

origin, 6 the Court, in post-Reed decisions, has carefully 

inspected official action that closes a door or denies 

opportunity to women (or to men). See J. E. B., 511 U.S. 

at 152 (KENNEDY, J., concurring in judgment)  (case law 

evolving since 1971 "reveal[s] a strong presumption that 

gender classifications are invalid"). To summarize the 

Court's current directions for cases of official classification 

based on gender: Focusing on the differential [*533] 

treatment or denial of opportunity for which relief is 

sought, the reviewing court must determine whether the 

proffered justification is "exceedingly persuasive." The 

burden of justification is demanding and it rests entirely on 

the State. See Mississippi Univ. for Women, 458 U.S. at 

724. The State must show "at least that the [challenged] 

classification serves 'important governmental objectives 

and that the discriminatory means employed' are 

'substantially related to the achievement of those 

objectives.'" Ibid. (quoting Wengler v. Druggists Mut. Ins. 

Co., 446 U.S. 142, 150,  64   L.   Ed.   2d   107,   100   S.   

Ct.   1540   (1980)). The 

justification   must   be   genuine,   not   hypothesized   or 

invented post hoc in response to litigation. And it must not 

rely on overbroad generalizations about the different 

talents, capacities, or preferences of males and females. 

See [**2276] Weinberger v. Wiesenfeld, 420 U.S. 636, 

643, 648, 43 L. Ed. 2d 514,  [***752]  95 S. Ct. 1225 

(1975); Califano v. Goldfarb, 430 U.S. 199, 223-224, 51 

L.  Ed.  2d  270,  97  S.  Ct.  1021  (1977)  (STEVENS, J., 

concurring in judgment). 
 

6 The Court has thus far reserved most stringent 

judicial scrutiny for classifications based on race or 

national origin, but last Term observed that strict 

scrutiny of such classifications is not inevitably 

"fatal in fact." Adarand Constructors, Inc. v. Pena, 

515 U.S. 200, 237, 132 L. Ed. 2d 158, 115 S. Ct. 

2097 (1995) (internal quotation marks omitted). 

[***LEdHR1C] [1C]   [***LEdHR4A] [4A] 

[***LEdHR5] [5]The heightened review standard our 

precedent establishes does not make sex a proscribed 

classification. Supposed "inherent differences" are no 

longer accepted as a ground for race or national origin  

classifications. See Loving v. Virginia, 388 U.S. 1, 18 L. 

Ed. 2d 1010, 87 S. Ct. 1817 (1967). Physical differences 

between men and women, however, are enduring: "The 

two sexes are not fungible; a community made up 

exclusively of one [sex] is different from a community 

composed of both." Ballard v. United States, 329 U.S. 187, 

193, 91 L. Ed. 181, 67 S. Ct. 261 (1946). 
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[***LEdHR4B] [4B] [***LEdHR6] [6]"Inherent 

differences" between men and women, we have come to 

appreciate, remain cause for celebration, but not for 

denigration of the members of either sex or for artificial 

constraints on an individual's opportunity. Sex 

classifications may be used to compensate women "for 

particular economic disabilities [they have] suffered," 

Califano v. Webster, 430 U.S. 313, 320, 51 L. Ed. 2d 360, 

97 S. Ct. 1192 (1977) (per curiam), to "promote equal  

employment opportunity," see California Fed. Sav. & 

Loan Assn. v. Guerra, 479 U.S. 272, 289, 93 L. Ed. 2d 

613, 107 S. Ct. 683 (1987), to advance full development of 

the talent and capacities of our Nation's people. 7 [*534] 

But such classifications may not be used, as they once 

were, see Goesaert, 335 U.S. at 467, to create or perpetuate 

the legal, social, and economic inferiority of women. 

7 Several amici have urged that diversity in 

educational opportunities is an altogether 

appropriate governmental pursuit and that single-

sex schools can contribute importantly to such 

diversity. Indeed, it is the mission of some single-

sex schools "to dissipate, rather than perpetuate, 

traditional gender classifications." See Brief for 

Twenty-six Private Women's Colleges as Amici 

Curiae 5. We do not question the Commonwealth's 

prerogative evenhandedly to support diverse 

educational opportunities. We address specifically 

and only an educational opportunity recognized by 

the District Court and the Court of Appeals as 

"unique," see 766 F. Supp., at 1413, 1432; 976 

F.2d, at 892, an opportunity available only at 

Virginia's premier military institute, the 

Commonwealth's sole single-sex public university 

or college. Cf. Mississippi Univ. for Women v. 

Hogan, 458 U.S. 718, 720, n. 1, 73 L. Ed. 2d 1090, 

102 S. Ct. 3331 (1982) ("Mississippi maintains no 

other single-sex public university or college. Thus, 

we are not faced with the question of whether 

States can provide 'separate but equal' 

undergraduate institutions for males and 

females."). 

[***LEdHR1D] [1D] [***LEdHR2B] 

[2B]Measuring the record in this case against the review 

standard just described, we conclude that Virginia has 

shown no "exceedingly persuasive justification" for 

excluding all women from the citizen-soldier training 

afforded by VMI. We therefore affirm the Fourth 

Circuit's initial judgment, which held that Virginia had 

violated the Fourteenth Amendment's Equal Protection 

Clause. Because the remedy proffered by Virginia -- the 

Mary Baldwin VWIL program -- does not cure the 

constitutional violation, i.e., it does not provide equal 

opportunity, we reverse the Fourth Circuit's final judgment 

in this case. 

V 
 

[***LEdHR1E] [1E]The Fourth Circuit initially 

held that Virginia had advanced no state policy by which it 

could justify, under equal protection principles, its 

determination "to afford VMI's unique type of program to 

men and not to women." 976 F.2d, at 892. Virginia 

challenges that "liability" ruling and asserts two 

justifications in defense of VMI's exclusion of [*535]  

women. First, the Commonwealth contends, "single-sex 

education provides important [***753] educational 

benefits," Brief for Cross-Petitioners 20, and the option  of 

single-sex education contributes to "diversity in 

educational approaches," id., at 25. Second, the 

Commonwealth argues, "the unique VMI method of 

character development and leadership training," the 

school's adversative approach, would have to be modified 

were VMI to admit women. Id., at 33-36 (internal 

quotation marks omitted). We consider these two 

justifications in turn. 

A 
 

[***LEdHR1F] [1F] [***LEdHR7] [7]Single-sex 

education affords pedagogical benefits to at least some 

students, [**2277] Virginia emphasizes, and that reality  is 

uncontested in this litigation. 8 Similarly, it is not disputed 

that diversity among public educational institutions can 

serve the public good. But Virginia has not shown that 

VMI was established, or has been  maintained, with a view 

to diversifying, by its categorical exclusion of women, 

educational opportunities within the Commonwealth. In 

cases of this genre, our precedent instructs that "benign" 

justifications proffered in defense of categorical exclusions 

will not be accepted automatically; a tenable justification 

must describe actual state purposes, not rationalizations for 

actions [*536] in fact differently grounded. See 

Wiesenfeld, 420 U.S. at 648, and n. 16 ("mere recitation of 

a benign [or] compensatory purpose" does not block 

"inquiry into the actual purposes" of government-

maintained gender-based classifications); Goldfarb, 430 

U.S. at 212-213 (rejecting government-proffered purposes 

after "inquiry into the 
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actual purposes") (internal quotation marks omitted). 
 

8 On this point, the dissent sees fire where there 

is no flame. See post, at 596-598, 598-600. "Both 

men and women can benefit from a single-sex 

education," the District Court recognized, although 

"the beneficial effects" of such education, the court 

added, apparently "are stronger among women than 

among men." 766 F. Supp., at 1414. The United 

States does not challenge that recognition. Cf. C. 

Jencks & D. Riesman, The Academic Revolution 

297-298 (1968): 

"The pluralistic argument for preserving all-

male colleges is uncomfortably similar to the 

pluralistic argument for preserving all-white 

colleges . . . . The all-male college would be 

relatively easy to defend if it emerged from a world 

in which women were established as fully equal to 

men. But it does not. It is therefore likely to be a 

witting or unwitting device for preserving tacit 

assumptions of male superiority -- assumptions for 

which women must eventually pay." 

Mississippi Univ. for Women is immediately in 

point. There the State asserted, in justification of its 

exclusion of men from a nursing school, that it was 

engaging in "educational affirmative action" by 

"compensating for discrimination against women." 458 

U.S. at 727. Undertaking a "searching analysis," id., at 

728, the Court found no close resemblance between "the 

alleged objective" and "the actual purpose underlying the 

discriminatory classification," id., at 730. Pursuing a 

similar inquiry here, we reach the same conclusion. 

Neither recent nor distant history bears out Virginia's 

alleged pursuit of diversity through single-sex educational 

options. In 1839, when the Commonwealth established 

VMI, a range of educational opportunities for men and 

women was scarcely contemplated. Higher education at the 

time was considered dangerous for [***754] women; 9 

reflecting [*537] widely held views about women's proper 

place, the Nation's first universities and colleges -- for 

example, Harvard in Massachusetts, William and Mary in 

Virginia -- admitted only men. See 

E. Farello, A History of the Education of Women in the 

United States 163 (1970). VMI was not at all novel in  this 

respect: In admitting no women, VMI followed the lead of 

the Commonwealth's flagship school, the 

University of Virginia, founded in 1819. 
 

9 Dr. Edward H. Clarke of Harvard Medical 

School, whose influential book, Sex in Education, 

went through 17 editions, was perhaps the most 

well-known speaker from the medical community 

opposing higher education for women. He 

maintained that the physiological effects of hard 

study and academic competition with boys would 

interfere with the development of girls' 

reproductive organs. See E. Clarke, Sex in 

Education 38-39, 62-63 (1873); id., at 127 

("identical education of the two sexes is a crime 

before God and humanity, that physiology protests 

against, and that experience weeps  over"); see also 

H. Maudsley, Sex in Mind and in Education 17 

(1874) ("It is not that girls have not ambition, nor 

that they fail generally to run the intellectual race 

[in coeducational settings], but it is asserted that 

they do it at a cost to their strength and health 

which entails life-long suffering, and even 

incapacitates them for the adequate performance of 

the natural functions of their sex."); C. Meigs, 

Females and Their Diseases 350 (1848) (after five 

or six weeks of "mental and educational 

discipline," a healthy woman would "lose . . . the 

habit of menstruation" and suffer numerous ills as 

a result of depriving her body for the sake of her 

mind). 

"No struggle for the admission of women to a state 

university," a historian has recounted, "was longer drawn 

out, or developed more bitterness, than that at the 

University of Virginia." 2 T. Woody, A History of 

Women's Education in the United States 254 (1929) 

(History of Women's Education). In [**2278] 1879, the 

State Senate resolved to look into the possibility of higher 

education for women, recognizing that Virginia "'has 

never, at any period of her history,'" provided for the 

higher education of her daughters, though she "'has 

liberally provided for the higher education of her sons.'" 

Ibid. (quoting 10 Educ. J. Va. 212 (1879)). Despite this 

recognition, no new opportunities were instantly open to 

women. 10 

10 Virginia's Superintendent of Public 

Instruction dismissed the coeducational idea as 

"'repugnant to the prejudices of the people'" and 

proposed a female college similar in quality to 

Girton, Smith, or Vassar. 2 History of Women's 
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Education 254 (quoting Dept. of Interior, 1 Report 

of Commissioner of Education, H. R. Doc. No. 5, 

58th Cong., 2d Sess., 438 (1904)). 
 

Virginia eventually provided for several women's 

seminaries and colleges. Farmville Female Seminary 

became a public institution in 1884. See supra, at 521, n. 

2. Two women's schools, Mary Washington College and 

James Madison University, were founded in 1908; another, 

Radford University, was founded in 1910.  766 

F. Supp., at 1418-1419. By the mid-1970's, all four schools 

had become coeducational. Ibid. 

Debate concerning women's admission as 

undergraduates at the main university continued well past 

the century's midpoint. Familiar arguments were 

rehearsed. If women [*538] were admitted, it  was  feared, 

they "would encroach on the rights of men; there would be 

new problems of government, perhaps scandals; the old 

honor system would have to be  changed; standards would 

be lowered to those of other coeducational schools; and the 

glorious reputation of the university, as a school for men, 

would be trailed in the dust." 2 History of Women's 

Education 255. 

Ultimately, in 1970, "the most prestigious institution 

of higher education in Virginia," the University of 

Virginia, introduced coeducation [***755] and, in 1972, 

began to admit women on an equal basis with men. See 

Kirstein v. Rector and Visitors of Univ. of Virginia, 309 

F. Supp. 184, 186 (ED Va. 1970). A three-judge Federal 

District Court confirmed: "Virginia may not now deny to 

women, on the basis of sex, educational opportunities at 

the Charlottesville campus that are not afforded in other 

institutions operated by the State." Id., at 187. 

Virginia describes the current absence of public 

single-sex higher education for women as "an historical 

anomaly." Brief for Cross-Petitioners 30. But the historical 

record indicates action more deliberate than anomalous: 

First, protection of women against higher education; next, 

schools for women far from equal in resources and stature 

to schools for men; finally, conversion of the separate 

schools to coeducation. The state legislature, prior to the 

advent of this controversy, had repealed "all Virginia 

statutes requiring individual institutions to admit only men 

or women." 766 F. Supp., at 1419. And in 1990, an official 

commission, "legislatively established to chart the future 

goals of higher education in Virginia," reaffirmed the 

policy "'of affording broad access" while maintaining 

"autonomy 

and diversity.'" 976 F.2d, at 898-899 (quoting Report of 

the Virginia Commission on the University of the 21st 

Century). Significantly, the Commission reported: 

 
"'Because colleges and universities 

provide opportunities for students to 

develop values and learn from role [*539] 

models, it is extremely important that they 

deal with faculty, staff, and students 

without regard to sex, race, or ethnic 

origin.'" Id., at 899 (emphasis supplied by 

Court of Appeals deleted). 

 
This statement, the Court of Appeals observed, "is the only 

explicit one that we have found in the record in which the 

Commonwealth has expressed itself with respect to gender 

distinctions." Ibid. 

Our 1982 decision in Mississippi Univ. for Women 

prompted VMI to reexamine its male-only admission 

policy. See 766 F. Supp., at 1427-1428. Virginia relies on 

that reexamination as a legitimate basis for maintaining 

VMI's single-sex character. See Reply Brief for Cross-

Petitioners 6. A Mission Study Committee, appointed by 

the VMI Board of Visitors, studied the problem from 

October 1983 until May 1986, and in that month counseled 

against "change of VMI status as a single-sex college." See 

766 F. Supp. at 1429 (internal quotation marks [**2279] 

omitted). Whatever internal purpose the Mission Study 

Committee served -- and however well meaning the 

framers of the report -- we can hardly extract from that 

effort any commonwealth policy evenhandedly to advance 

diverse educational options. As the District Court 

observed, the Committee's analysis "primarily focused on 

anticipated difficulties in attracting females to VMI," and 

the report, overall, supplied "very little indication of how 

the conclusion was reached." Ibid. 

[***LEdHR1G] [1G]In sum, we find no 

persuasive evidence in this record that VMI's male-only 

admission policy "is in furtherance of a state policy of 

'diversity.'" See 976 F.2d, at 899. No such policy, the 

Fourth Circuit observed, can be discerned from the 

movement of all other public colleges and universities in 

Virginia away from single-sex education. See ibid. That 

court also questioned "how one institution with autonomy, 

but with no authority over any other state institution, can 

give effect to a state [***756] policy of diversity among 

institutions." Ibid. A purpose genuinely to advance an 

array of educational  [*540]  options, as the 
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Court of Appeals recognized, is not served by VMI's 

historic and constant plan -- a plan to "afford a unique 

educational benefit only to males." Ibid. However 

"liberally" this plan serves the Commonwealth's sons, it 

makes no provision whatever for her daughters. That is not 

equal protection. 

B 
 

[***LEdHR1H] [1H]Virginia next argues that 

VMI's adversative method of training provides educational 

benefits that cannot be made available, unmodified, to 

women. Alterations to accommodate women would 

necessarily be "radical," so "drastic," Virginia asserts, as 

to transform, indeed "destroy," VMI's program. See Brief 

for Cross-Petitioners 34-36. Neither sex would be favored 

by the transformation, Virginia maintains: Men would be 

deprived of the unique opportunity currently available to 

them; women would not gain that opportunity because 

their participation would "eliminate the very aspects of 

[the] program that distinguish [VMI] from . . . other 

institutions of higher education in Virginia." Id., at 34. 

The District Court forecast from expert witness 

testimony, and the Court of Appeals accepted, that 

coeducation would materially affect "at least these three 

aspects of VMI's program -- physical training, the absence 

of privacy, and the adversative approach." 976 F.2d, at 

896-897. And it is uncontested that women's admission 

would require accommodations, primarily in arranging 

housing assignments and physical training programs for 

female cadets. See Brief for Cross-Respondent 11, 29-30. 

It is also undisputed, however, that "the VMI methodology 

could be used to educate women." 852 F. Supp., at 481. 

The District Court even allowed that some women may 

prefer it to the methodology a women's college might 

pursue. See ibid. "Some women, at least, would want to 

attend [VMI] if they had the opportunity," the District 

Court recognized, 766 F. Supp., at 1414, and "some 

women," the expert testimony established, "are [*541] 

capable of all of the individual activities required of VMI 

cadets," id., at 1412. The parties, furthermore, agree that 

"some women can meet the physical standards [VMI] now 

impose[s] on men." 976 F.2d, at 896. In sum, as the Court 

of Appeals stated, "neither the goal of producing citizen 

soldiers," VMI's raison d'etre, "nor VMI's implementing 

methodology is inherently unsuitable to women." Id., at 

899. 

In support of its initial judgment for Virginia, a 

judgment rejecting all equal protection objections 

presented by the United States, the District Court made 

"findings" on "gender-based developmental differences." 

766 F. Supp., at 1434-1435. These "findings" restate the 

opinions of Virginia's expert witnesses, opinions about 

typically male or typically female "tendencies." Id., at 

1434. For example, "males tend to need an atmosphere of 

adversativeness," while "females tend to thrive in a 

cooperative atmosphere." Ibid. "I'm not saying that some 

women don't do well under [the] adversative model," 

VMI's expert on educational institutions testified, 

"undoubtedly there are some [women] who do"; but 

educational experiences must be designed "around the 

rule," this expert maintained, and not "around the 

exception." Ibid. (internal quotation marks omitted). 

[***757] [**2280] The United States does not 

challenge any expert witness estimation on average 

capacities or preferences of men and women. Instead, the 

United States emphasizes that time and again since this 

Court's turning point decision in Reed v. Reed, 404 U.S. 71,  

30  L.  Ed.  2d  225,  92  S.  Ct.  251  (1971),  we have 

cautioned reviewing courts to take a "hard look" at 

generalizations or "tendencies" of the kind pressed by 

Virginia, and relied upon by the District Court. See 

O'Connor, Portia's Progress, 66 N. Y. U. L. Rev. 1546, 1551 

(1991). State actors controlling gates to opportunity, we 

have instructed, may not exclude qualified individuals 

based on "fixed notions concerning the roles and abilities 

of males and females." Mississippi Univ. for Women, 458 

U.S. at 725; see J. E. B., 511 U.S. at 139, n. 11 (equal 

protection principles, as applied to gender classifications, 

mean [*542] state actors may not rely on "overbroad" 

generalizations to make "judgments about people that are 

likely to . . . perpetuate historical patterns of 

discrimination"). 

It may be assumed, for purposes of this decision, that 

most women would not choose VMI's adversative method. 

As Fourth Circuit Judge Motz observed, however, in her 

dissent from the Court of Appeals' denial of rehearing en 

banc, it is also probable that "many men would not want to 

be educated in such an environment." 

52 F.3d, at 93. (On that point, even our dissenting 

colleague might agree.) Education, to be sure, is not a "one 

size fits all" business. The issue, however, is not whether 

"women -- or men -- should be forced to attend VMI"; 

rather, the question is whether the Commonwealth can 

constitutionally deny to women who have the will 
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and capacity, the training and attendant opportunities that 

VMI uniquely affords. Ibid. 
 

The notion that admission of women would 

downgrade VMI's stature, destroy the adversative system 

and, with it, even the school, 11 is a judgment hardly 

proved, 12 a prediction [*543] hardly  different  from other 

"self-fulfilling prophec[ies]," see Mississippi Univ. for 

Women, 458 U.S. at 730, once routinely used to deny rights 

or [***758] opportunities. When women first sought 

admission to the bar and access to legal education, 

concerns of the same order were expressed. For example, 

in 1876, the Court of Common Pleas of Hennepin County, 

Minnesota, explained why women were thought ineligible 

for the practice of law. Women train and educate the 

young, the court said, which 

 
"forbids that they shall bestow that time 

(early and late) and labor, so essential in 

attaining to the eminence to which the true 

lawyer should ever aspire. It cannot 

therefore be said that the opposition of 

courts to the admission of females to 

practice . . . is to any extent the outgrowth 

of . . . 'old fogyism[.]' . . . It arises rather 

from a comprehension of the magnitude of 

the responsibilities connected with the 

successful  [**2281]  practice of law, and  a 

desire to grade up the profession." In re 

Application of Martha Angle Dorsett to Be 

Admitted to Practice as Attorney and 

Counselor at Law (Minn. C. P. Hennepin 

Cty., 1876), in The Syllabi, Oct. 21, 1876, 

pp. 5, 6 (emphasis added). 

 
A like fear, according to a 1925 report, accounted for 

Columbia Law School's resistance to women's admission, 

although 

"the faculty . . . never maintained that 

women could not master legal learning . . . 

. No, its argument has been . . . more 

practical. If women were admitted to [*544] 

the Columbia Law School, [the faculty] 

said, then the choicer, more manly and red-

blooded graduates of our great universities 

would go to the Harvard Law School!" The 

Nation, Feb. 18, 1925, p. 173. 

11 See post, at 566, 598-599, 603. Forecasts of 

the same kind were made regarding admission of 

women to the federal military academies. See, e. g., 

Hearings on H. R. 9832 et al. before Subcommittee 

No. 2 of the House Committee on Armed Services, 

93d Cong., 2d Sess., 137 (1975) (statement of Lt. 

Gen. A. P. Clark, Superintendent of U.S. Air Force 

Academy) ("It is my considered judgment that the 

introduction of female cadets will inevitably erode 

this vital atmosphere."); id., at 165 (statement of 

Hon. H. H. Callaway, Secretary of the Army) 

("Admitting women to West Point would 

irrevocably change the Academy. The Spartan 

atmosphere -- which is 

so important to producing the final product -- 

would surely be diluted, and would in all 

probability disappear."). 

12 See 766 F. Supp., at 1413 (describing 

testimony of expert witness David Riesman: "If 

VMI were to admit women, it would eventually 

find it necessary to drop the adversative system 

altogether, and adopt a system that provides more 

nurturing and support for the students."). Such 

judgments have attended, and impeded, women's 

progress toward full citizenship stature throughout 

our Nation's history. Speaking in 1879 in support 

of higher education for females, for example, 

Virginia State Senator C. T. Smith of Nelson 

recounted that legislation proposed to protect the 

property rights of women had encountered 

resistance. 10 Educ. J. Va. 213 (1879). A Senator 

opposing the measures objected that "there [was] 

no formal call for the [legislation]," and "depicted 

in burning eloquence the terrible consequences 

such laws would produce." Ibid. The legislation 

passed, and a year or so later, its sponsor, C. T. 

Smith, reported that "not one of [the forecast 

"terrible consequences"] has or ever will happen, 

even unto the sounding of Gabriel's trumpet." Ibid. 

See also supra, at 537-538. 

Medical faculties similarly resisted men and women 

as partners in the study of medicine. See R. Morantz-

Sanchez, Sympathy and Science: Women Physicians in 

American Medicine 51-54, 250 (1985); see also M. Walsh, 

"Doctors Wanted: No Women Need Apply" 121-122 

(1977) (quoting E. Clarke, Medical Education of Women, 

4 Boston Med. & Surg. J. 345, 346 (1869) ("'God forbid 

that I should ever see men and women aiding each other to 

display with the scalpel the 
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secrets of the reproductive system '")); cf. supra, at 

536-537, n. 9. More recently, women seeking careers in 

policing encountered resistance based on fears that their 

presence would "undermine male solidarity," see F. 

Heidensohn, Women in Control? 201 (1992); deprive male 

partners of adequate assistance, see id., at 184-185; and 

lead to sexual misconduct, see C. Milton et al., Women in 

Policing 32-33 (1974). Field studies did not confirm these 

fears. See Heidensohn, supra, at 92-93; P. Bloch & D. 

Anderson, Policewomen on Patrol: Final Report (1974). 

Women's successful entry into the federal military 

academies, 13 and their participation in the Nation's 

military forces, 14 indicate that Virginia's fears for the 

future of VMI [*545] may [***759] not be solidly 

grounded. 15 The Commonwealth's justification for 

excluding all women from "citizen-soldier" training for 

which some are qualified, in any event, cannot rank as 

"exceedingly persuasive," as we have explained and 

applied that standard. 

 

13 Women cadets have graduated at the top of 

their class at every federal military academy. See 

Brief for Lieutenant Colonel Rhonda Cornum et al. 

as Amici Curiae 11, n. 25; cf. Defense Advisory 

Committee on Women in the Services, Report on 

the Integration and Performance of Women at West 

Point 64 (1992). 

14 Brief for Lieutenant Colonel Rhonda 

Cornum, supra, at 5-9 (reporting the vital 

contributions and courageous performance of 

women in the military); see Mintz, President 

Nominates 1st Woman to Rank of Three-Star 

General, Washington Post, Mar. 27, 1996, p. A19, 

col. 1 (announcing President's nomination of 

Marine Corps Major General Carol Mutter to rank 

of Lieutenant General; Mutter will head corps 

manpower and planning); Tousignant, A New Era 

for the Old Guard, Washington Post, Mar. 23, 

1996, p. C1, col. 2 (reporting admission of Sergeant 

Heather Johnsen to elite Infantry unit that keeps 

round-the-clock vigil at Tomb of the Unknowns in 

Arlington National Cemetery). 

15 Inclusion of women in settings where, 

traditionally, they were not wanted inevitably 

entails a period of adjustment. As one West Point 

cadet squad leader recounted: "The classes of '78 

and '79 see the women as women, but the classes of 

'80 and '81 see them as classmates." U.S. 

Military Academy, A. Vitters, Report of 

Admission of Women (Project Athena II) 84 

(1978) (internal quotation marks omitted). 
 

Virginia and VMI trained their argument on "means" 

rather than "end," and thus misperceived our precedent. 

Single-sex education at VMI serves an "important 

governmental objective," they maintained, and exclusion 

of women is not only "substantially related," it is  essential 

to that objective. By this notably circular argument, the 

"straightforward" test Mississippi Univ. for Women 

described, see 458 U.S. at 724-725, was bent and bowed. 

The Commonwealth's misunderstanding and, in turn, 

the District Court's, is apparent from VMI's mission: to 

produce "citizen-soldiers," individuals 

 
"'imbued with love of learning, 

confident in the functions and attitudes of 

leadership, possessing a high sense of 

public service, advocates of the American 

democracy and free enterprise system, and 

ready [**2282] . . . to defend  their  country 

in time of national peril.'" 766 F. Supp., at 

1425 (quoting Mission Study Committee of 

the VMI Board of Visitors, Report, May 16, 

1986). 

 
Surely that goal is great enough to accommodate women, 

who today count as citizens in our American democracy 

equal in stature to men. Just as surely, the 

Commonwealth's [*546] great goal is not substantially 

advanced by women's categorical exclusion, in total 

disregard of their individual merit, from the 

Commonwealth's premier "citizen-soldier" corps. 16 

Virginia, in sum, "has fallen far short of establishing the 

'exceedingly persuasive justification,'" Mississippi Univ. 

for Women, 458 U.S. at 731, that must be the solid base for 

any gender-defined classification. 

16 VMI has successfully managed another 

notable change. The school admitted its first 

African-American cadets in 1968. See The VMI 

Story 347-349 (students no longer sing "Dixie," 

salute the Confederate flag or the tomb of General 

Robert E. Lee at ceremonies and sports events). As 

the District Court noted, VMI established a 

program on "retention of black cadets" designed to 

offer academic and social-cultural support to 



Page 16 
518 U.S. 515, *546; 116 S. Ct. 2264, **2282; 

135 L. Ed. 2d 735, ***759; 1996 U.S. LEXIS 4259 

99 

 

 

 

"minority members of a dominantly white and 

tradition-oriented student body." 766 F. Supp., at 

1436-1437. The school maintains a "special 

recruitment program for blacks" which, the District 

Court found, "has had little, if any, effect on VMI's 

method of accomplishing its mission." Id., at 1437. 

VI 
 

[***LEdHR2C] [2C]In the second phase of the 

litigation, Virginia presented its remedial plan -- maintain 

VMI as a male-only college and create VWIL as a separate 

program for women. The plan met District Court approval. 

The Fourth Circuit, in turn, deferentially reviewed the 

Commonwealth's proposal and decided that the two single-

sex programs directly served Virginia's [***760] 

reasserted purposes: single-gender education, and 

"achieving the results of an adversative method in a 

military environment." See 44 F.3d, at 1236, 1239. 

Inspecting the VMI and VWIL educational programs to 

determine whether they "afforded to both genders  benefits 

comparable in substance, [if] not in form and detail," id., 

at 1240, the Court of Appeals concluded that Virginia had 

arranged for men and women opportunities "sufficiently 

comparable" to survive equal protection evaluation, id., at 

1240-1241. The United States challenges this "remedial" 

ruling as pervasively misguided. 

[*547] A 
 

A remedial decree, this Court has said, must closely fit 

the constitutional violation; it must be shaped to place 

persons unconstitutionally denied an opportunity or 

advantage in "the position they would have occupied in the 

absence of [discrimination]. " See Milliken v. Bradley, 433  

U.S.  267,  280,  53  L.  Ed.  2d  745,  97  S.  Ct. 2749 

(1977) (internal quotation marks omitted). The 

constitutional violation in this case is the categorical 

exclusion of women from an extraordinary educational 

opportunity afforded men. A proper remedy for an 

unconstitutional exclusion, we have explained, aims to 

"eliminate [so far as possible] the discriminatory effects of 

the past" and to "bar like discrimination in the future." 

Louisiana v. United States, 380 U.S. 145, 154, 13 L. Ed. 

2d 709, 85 S. Ct. 817 (1965). 
 

Virginia chose not to eliminate, but to leave 

untouched, VMI's exclusionary policy. For women only, 

however, Virginia proposed a separate program, different 

in kind from VMI and unequal in tangible and intangible 

facilities. 17 Having violated the Constitution's equal 

protection requirement, Virginia was obliged to show that 

its remedial proposal "directly addressed and related 

[**2283] to" the violation, see Milliken,  433  U.S.  at 282, 

i. e., the equal protection denied to women ready,  willing, 

and able to benefit from educational [*548] opportunities 

of the kind VMI offers. Virginia described VWIL as a 

"parallel program," and asserted that VWIL shares VMI's 

mission of producing "citizen-soldiers" and VMI's goals of 

providing "education, military training, mental and 

physical discipline, character . . . and leadership 

development." Brief for Respondents 24 (internal 

quotation marks omitted). If the VWIL program could not 

"eliminate the discriminatory effects of the past," could it 

at least "bar like discrimination in the future"? See 

Louisiana, 380 U.S. at 154. A comparison  of the programs 

said to be "parallel" informs our answer. In exposing the 

character of, and differences in, the VMI and VWIL 

programs, we recapitulate facts earlier presented. See 

[***761] supra, at 520-523, 526-527. 

 

17 As earlier observed, see supra, at 529, Judge 

Phillips, in dissent, measured Virginia's plan 

against a paradigm arrangement, one that "could 

survive equal protection scrutiny": single-sex 

schools with "substantially comparable curricular 

and extra-curricular programs, funding, physical 

plant, administration and support services, . . . 

faculty[,] and library resources." 44 F.3d 1229, 

1250 (CA4 1995). Cf. Bray v. Lee, 337 F. Supp. 934 

(Mass. 1972) (holding inconsistent with the Equal 

Protection Clause admission of males to Boston's 

Boys Latin School with a test score of 120 or higher 

(up to a top score of 200) while requiring a score, 

on the same test, of at least 133 for admission of 

females to Girls Latin School, but not ordering 

coeducation). Measuring VMI/VWIL against the 

paradigm, Judge Phillips said, "reveals how far 

short the [Virginia] plan falls from providing 

substantially equal tangible and intangible 

educational benefits to men and women." 44 F.3d, 

at 1250. 

VWIL affords women no opportunity to experience 

the rigorous military training for which VMI is famed.  See 

766 F. Supp., at 1413-1414 ("No other school in Virginia 

or in the United States, public or private, offers the same 

kind of rigorous military training as is available at VMI."); 

id., at 1421 (VMI "is known to be the most 
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challenging military school in the United States"). Instead, 

the VWIL program "deemphasize[s]" military education, 

44 F.3d, at 1234, and uses a "cooperative method" of 

education "which reinforces self-esteem," 852 

F. Supp., at 476. 
 

VWIL students participate in ROTC and a "largely 

ceremonial" Virginia Corps of Cadets, see 44 F.3d, at 

1234, but Virginia deliberately did not make VWIL a 

military institute. The VWIL House is not a military-style 

residence and VWIL students need not live together 

throughout the 4-year program, eat meals together, or wear 

uniforms during the school day. See 852 F. Supp.,  at 477, 

495. VWIL students thus do not experience the "barracks" 

life "crucial to the VMI experience," the spartan living 

arrangements designed to foster an "egalitarian ethic." See 

766 F. Supp., at 1423-1424. "The most important aspects 

of the VMI educational experience occur in the barracks," 

the District Court [*549] found, id., at 1423, yet Virginia 

deemed that core experience nonessential, indeed 

inappropriate, for  training its female citizen-soldiers. 

VWIL students receive their "leadership training" in 

seminars, externships, and speaker series, see 852 F. Supp., 

at 477, episodes and encounters lacking the "physical 

rigor, mental stress, . . . minute regulation of behavior, and 

indoctrination in desirable values" made hallmarks of 

VMI's citizen-soldier training, see 766 F. Supp., at 1421. 
18 Kept away from the pressures, hazards, and 

psychological bonding characteristic of VMI's adversative 

training, see id., at 1422, VWIL students will not know the 

"feeling of tremendous accomplishment" commonly 

experienced by VMI's successful cadets, id.,  at 1426. 

18 Both programs include an honor system. 

Students at VMI are expelled forthwith for honor 

code violations, see 766 F. Supp., at 1423; the 

system for VWIL students, see 852 F. Supp., at 

496-497, is less severe, see Tr. 414-415 (testimony 

of Mary Baldwin College President Cynthia 

Tyson). 

Virginia maintains that these methodological 

differences are "justified pedagogically," based on 

"important differences between men and women in 

learning and developmental needs," "psychological and 

sociological differences" Virginia describes as "real" and 

"not stereotypes." Brief for Respondents 28 (internal 

quotation marks omitted). The Task Force charged with 

developing the leadership program for women, drawn from 

the staff and faculty at Mary Baldwin College, 

"determined that a military model and, especially VMI's 

adversative method, would be wholly inappropriate for 

educating and training most women." 852 F. Supp., at 476 

(emphasis added). See also 44 F.3d, at 1233-1234 (noting 

Task Force conclusion that, while "some women would be 

suited to and interested in [a VMI-style experience]," 

VMI's adversative method "would not be effective for 

women as a group") (emphasis added). The 

Commonwealth [*550] embraced [***762] the Task Force 

view, as did expert witnesses who testified for Virginia. 

See 852 F. Supp., at 480-481. 

[***LEdHR2D] [2D] [***LEdHR8] [8] [**2284] 

As earlier stated, see supra, at 541-542, generalizations 

about "the way women are," estimates of what is 

appropriate for most women, no longer justify denying 

opportunity to women whose talent and capacity place  

them outside the average description. Notably, Virginia 

never asserted that VMI's method of education suits most 

men. It is also revealing that Virginia accounted for its 

failure to make the VWIL experience "the entirely 

militaristic experience of VMI" on the ground that VWIL 

"is planned for women who do not necessarily expect to 

pursue military careers." 852 F. Supp., at 478. By that  

reasoning, VMI's "entirely militaristic" program would be 

inappropriate for men in general or as a group, for "only 

about 15% of VMI cadets enter career military service." 

See 766 F. Supp., at 1432. 

[***LEdHR2E] [2E] [***LEdHR9] [9]In 

contrast to the generalizations about women on which 

Virginia rests, we note again these dispositive realities: 

VMI's "implementing methodology" is not "inherently 

unsuitable to women," 976 F.2d, at 899; "some women . . 

. do well under [the] adversative model," 766 F. Supp., at 

1434 (internal quotation marks omitted); "some women, at 

least, would want to attend [VMI] if they had the 

opportunity," id., at 1414; "some women are capable of all 

of the individual activities required of VMI cadets," id., at 

1412, and "can meet the physical standards [VMI] now 

impose[s] on men," 976 F.2d, at 896. It is on behalf of 

these women that the United States has instituted this suit, 

and it is for them that a remedy must be crafted, 19 a remedy 

that will end their [*551] exclusion from a state-supplied 

educational opportunity for which they are fit, a decree that 

will "bar like discrimination in the future." Louisiana, 380 

U.S. at 154. 


