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2019-2020 Oklahoma Youth and Government Judicial Trial Case 

The following scenario is to be used for jury-training purposes.  The persons and incident 
depicted are fictitious. 
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List of those involved in case: 

 
1. Defendant:  Tyler Charles 

2. Victim:  Frederick Bear (deceased) 

3. Witnesses: 
 For the Prosecution: 

1) Deputy Hicks 
2) Sam Short 

   3)  Dr. Hayden Hannon, Medical Examiner 
 For the Defense: 

1) Andy LaBrie 

2) Cameron Reynolds  

                          3) “Defendant” 
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Investigative Report 

Oklahoma County Sheriff's Office 
 

On February 13, 2019, Deputy Sheriff Hicks processed a two-vehicle auto accident at the junction of NW 
164th and Highway 74, Oklahoma County, State of Oklahoma. 

 

At 0345 hours, Deputy Hicks was dispatched by the Oklahoma County Sheriff's Office to investigate a 
fatality auto accident reported by an anonymous phone call from a cell phone user who said they drove 

past the accident. Upon arrival, Deputy Hicks observed a deceased white male (identified by driver's 
license as Frederick Bear, X012390990) seventeen years of age laying in the front passenger seat of one 

1995 Buick Le Sabre, license plate number LLN-579.  The victim was declared dead at the scene by the 
local medical examiner, Dr. Hayden Hannon.  The body was transported by Bill Carter Funeral Home at 

0425 hours, February 13, 2019.  A second victim, identified as Sam Short, twenty years of age, was 

transported by ambulance at 0353 hours to the Oklahoma City Community Hospital with apparent 
internal injuries to the chest and head areas.  This person did not possess a current and valid Oklahoma 

Driver's License and subsequently was cited for Driving while Under Suspension after Former D.U.I. 

conviction. The victim did not appear to be coherent but did make several statements concerning the 

accident. They stated that they were surprised by a car driving without its headlights on and attempted 

to swerve to miss it. They struck the steering wheel with their chest and apparently their head on the 
windshield. None of the occupants were apparently wearing seatbelts during the accident. SHORT stated 

that they and their passenger, BEAR, were arguing about travel arrangements when Short was surprised 
by the car. The victim made no other intelligible statements before being transported to the hospital by 

the ambulance. Both victims had blood drawn for blood alcohol tests. Test results are contained in the 
forensic section of this report. 

 

The second car, one 2019 Nissan 37OZ, license plate number SMOKED, contained a driver and one 
passenger. The driver was identified as Tyler Charles, a seventeen-year-old who had an odor of alcohol 

about their person. The passenger was identified as Cameron Reynolds, a sixteen-year-old who also had 
an odor of alcohol about their person. No open containers were observed in the Nissan. One previously 

opened half-full bottle of Seagrams was found thirty-three feet six inches northeast of the Nissan. The 

exterior of the bottle was clean and dry and does not appear to have been at this location for any length 
of time. This item was submitted to the forensic laboratory for fingerprints and for alcoholic content of 

the liquid inside of the bottle. Both driver and passenger were transported to the Georgia Community 
hospital at 0355 hours on February 13, 2019. The driver side airbag in the Nissan had deployed and 

appeared to have functioned properly. The driver stated that the other car appeared to have been across 

the centerline and CHARLES swerved in an attempt to miss it. When the cars hit, the airbag inflated, but 
Charles’ right wrist hit the stick shift and is probably broken. The passenger sustained facial cuts from 

flying glass from the shattered windshield. REYNOLDS had no other apparent injuries. Reynolds stated 
that they, them self, could not see the roadway clearly because the other car had its bright headlights on. 

Charles pulled to the right to miss the other car, but it hit them anyway. Reynolds also stated that they, 
them self, was wearing a seatbelt during the accident, but that their neck was extremely sore. No other 

statements were made at this time. Blood was drawn from both the driver and passenger for blood 

alcohol tests. Test results are contained in the forensic section of this report. 
 

Both cars had sustained damage in the collision. The driver side headlight assembly in the Buick was 
damaged almost beyond recognition. There was a star-shaped crack in the windshield on the passenger 

side where it appeared to have been struck from the inside of the car. There was also some blood on the 

front passenger seat and on the dash on the passenger side. There were sixty-two feet of skid marks 
behind the Buick. These marks were right-of-center in the southbound lane. Estimated speed at time of 

impact is forty-eight miles per hour.  The Nissan has extensive damage to the front end from the 
centerline towards the driver's side of the vehicle. The front end is approximately one and one-half foot 

shorter than an undamaged vehicle of the same make. The rear end of this vehicle is two feet on the 
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northbound side of the roadway while the front end is in the bar ditch.  There were no skid marks behind 

or on the roadway leading up to the Nissan. 
 

Deputy Hicks went to the Oklahoma City Community Hospital on February 14, 2019 to obtain further 
statements of all persons involved in this accident. (See attached statements of Sam 

Short, Cameron Reynolds, and Tyler Charles.) 

 
On February 13, 2019, Tyler Charles was taken into custody and charged with Driving Under The 

Influence of Alcohol and Manslaughter in the First Degree. 
 

 
 

Deputy Hicks 

Georgia County Sheriff's Office 
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Deposition of Tyler Charles 

 
 

I was at the High School Speech State Conference in Oklahoma City and I needed to drive my friend 
home.  Cameron was not feeling too well, so I wanted to go ahead and get Cameron home.  We left at 

curfew.  We were driving down the highway when I saw this car that wouldn't turn its brights off.  It 

looked like it was going to hit us.  I tried to swerve to miss it, but it hit me.  I think the windshield broke 
because Cameron's face got cut.  Cameron and I had been fighting because I wanted to go back to the 

conference. Cameron said since we had already left, we should go home.  Anyway, Cameron said they 
were feeling sick and thought they were going to throw-up.  That officer accused us of drinking.  But I'm 

too smart to do something like that because my parents would take my car away.  If anyone was drunk, 
it had to be the driver of that other car. 

 

 
 

 

 

                               
Tyler Charles 

 

 

 

 

 

 

 

Subscribed and sworn to before me, this _____14________[day of month] day of _____February____  

[month], 20_19_.  

 

                                 

[signature of Notary]       

             

Julie Smith________       

[typed name of Notary] 

 

        NOTARY PUBLIC 

 

        My commission expires: ___December_____, 20_19_. 
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Deposition of Cameron Reynolds 

 

Tyler and I wanted to go home. So, we left the Sheraton in Oklahoma City around 11:00 P.M.  I wanted 

to go see my older brother, Mark. But he wasn't home. We drove around for awhile. I told Tyler we could 

have more fun if we went home. Tyler said we should go back to the conference before we really got in 

trouble. I told Tyler that we wouldn't really get in trouble at a Speech State Conference, and I was tired 

of drinking just Coke. Tyler said they had a bottle hidden in the trunk of the car that they took from their 

old man's bar at home. It was supposed to be used to celebrate Tyler being named a state officer- But I 

convinced Tyler to celebrate a little early. Anyway, two makes a better party than a whole crowd. Tyler 

was still trying to get us to go back to the conference, but I said since we were out after the curfew, we 

might as well go home. I saw this bright flash and Tyler screamed. Then I felt something hit my face.  I 

looked down and saw some blood on my hands. I kept hearing Tyler crying. Next thing I remember, was 

this officer asking me if I had anything to drink. I only drank one beer, and that's not enough to get 

anyone drunk. 

 

 

 

 

                                  
Cameron Reynolds 

 

 

 

Subscribed and sworn to before me, this _____14________[day of month] day of _____February____  

[month], 20_19_.  

 

                                 

[signature of Notary]       

             

Julie Smith________       

[typed name of Notary] 

 

        NOTARY PUBLIC 

 

        My commission expires: ___December_____, 20_19_. 
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Deposition of Sam Short 

 

I work the late shift at the Andy's Diner in Deer Creek.  The shift ends at two, but we have to stay after 

to clean up for the morning shift that gets there at five.  Fred's car was in the shop, so I was giving him a 

ride home.  He lives way out south of town.  I was driving south and there's this car without its lights on 

in my lane.  I honked my horn and flashed my brights at them, but they wouldn't get over.  I tried to 

swerve to the right, but they hit us anyway.  I couldn't believe it, that they wouldn't get out of our way. I 

can't believe that Fred's gone. Oh my God, how could this have happened! Why would anyone drive 

around without their lights? Oh, the officer asked me if I saw anything strange at the time of the wreck.  

I looked back to see if the other people in the car were okay.  I didn't remember it then, but I saw 

something fly through the air right after the wreck. I really don’t know what it was, but I thought it was 

odd. 

 

 

 

                            
Sam Short 

 

 

 

 

 

Subscribed and sworn to before me, this _____14________[day of month] day of _____February____  

[month], 20_19_.  

 

                                 

[signature of Notary]       

             

Julie Smith________       

[typed name of Notary] 

 

        NOTARY PUBLIC 

 

        My commission expires: ___December_____, 20_19_. 
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Deposition of Dr. Hayden Hannon 

 
 

I was on call for the Oklahoma City Community Hospital. I was notified that there had been a serious 
accident just north of town.  I arrived at the scene at 0350 hours on February 13, 2019. There was one 

male, identified as Frederick Bear, whom I declared dead at the scene. He had severe trauma to the head 

and neck region. Autopsy revealed massive internal bleeding. He died as a result of blunt force trauma 
sustained in the auto accident. The victim appeared to have been in good health. All internal organs were 

grossly normal and without disease. 
 

Under my direction, three other people were stabilized and then transported to the hospital. One person 
identified as Cameron Reynolds sustained lacerations to their face and hands. Since I had noticed an odor 

of alcohol about the person, I did not prescribe any pain killers or other systemic depressants for 

Cameron. Cameron was belligerent and difficult for the EMT's to control. We were forced to restrain 
Cameron. The other victim, Tyler Charles, suffered a fractured wrist and some minor abrasions on their 

face and arms. The other victim, Sam Short, suffered severe contusions about their thoracic region. 
 

Under my direction, four tubes of whole blood were drawn from each of the four persons involved in the 

accident. These were sent for blood alcohol/blood drug analysis to the Oklahoma County Laboratory. The 
three patients were treated for their injuries and were released. 

 
 

 
 

 

 
 

 
                                   

Hayden Hannon M.D. 

 

 

 

Subscribed and sworn to before me, this _____14________[day of month] day of _____February____  

[month], 20_19_.  

 

                                 

[signature of Notary]       

             

Julie Smith________       

[typed name of Notary] 

 

        NOTARY PUBLIC 

 

        My commission expires: ___December_____, 20_19_. 
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Deposition of Andy LaBrie 

 
 

I am the sole owner and manager of the Andy's Diner in Deer Creek, Oklahoma. It has been my pride 
and joy for the past twelve years.  I oversee every detail and am responsible for all that happens around 

the business.  Sam and Frederick are my employees. Or should I say "were" my employees that night. 

Sam Short's employment was terminated the next morning due to the fact that Sam and Frederick cut 
out shortly after 2 A.M. They should have stayed till 3 A.M. to help the other employees clean up the 

diner.  They probably went off to another one of their wild parties they like to go to. Of course, I can't 
fire Frederick due to the fact Sam probably was the one who got him killed. 

 
The reason I fired Sam Short is not because of the pending sexual harassment suit that they have 

against me. Sam's lying about the whole incident. There are two sides to every story anyhow. 

 
 

 
 

 

 
 

 
 

 
                            

Andy LaBrie 

 

 

 

 

 

 

Subscribed and sworn to before me, this _____14________[day of month] day of _____February____  

[month], 20_19_.  

 

                                 

[signature of Notary]       

             

Adam Banks______       

[typed name of Notary] 

 

        NOTARY PUBLIC 

 

        My commission expires: ___November _____, 20 18_. 



Page - 11 - of 38 

 

Oklahoma County Forensic Laboratory 
Toxicology Report 

For Official Use Only 
 
 

March 16, 2019 
 

 

District Attorney's Office 
Oklahoma County 

Oklahoma City, OK 70000 
 

 

The following items were submitted by Deputy Hicks, Oklahoma County Sheriff's Office on February 
14, 2019. 

 

Item #1  Four vials of blood from Tyler Charles 

Item #2  Four vials of blood from Cameron Reynolds 

Item #3  Four vials of blood from Sam Short (broken in transit) 

Item #4  Four vials of blood from Frederick Bear 

 

Analysis: Blood Ethyl Alcohol by the Dubowski Automated Gas Chromatographic Method: 

 

Item #1   0. 10g/100ml 

Item #2   0. 23g/100ml 

Item #3   Unable to analyze due to breakage. 

Item #4   0. 04g/100ml 

 

A blood drug analysis was performed on items *1, *2 and *4 with negative results.  No blood drug 

analysis was performed on item *3 due to breakage of vials. 

 
 

H. Julius Ghandi 
Toxicologist 

 
MJG: sh 

 

PC: Deputy Hicks, 
Oklahoma County Sheriff's Office 
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Georgia County Forensic Laboratory  

Latent Print Report  
For Official Use Only 

 
 

 

February 19, 2019 
 

 
 

District Attorney's Office 
Oklahoma County Courthouse 

Oklahoma City, OK 70000 

 
 

 
 

The following items were submitted by Deputy Hicks, Georgia County Sheriff's Office on February 

14, 2019. 
 

 
Item #1 One bottle of Seagram's 

Item #2 One set of rolled prints- Tyler Charles 

Item #3 One set of rolled prints- Cameron Reynolds 

Item #4 One set of rolled prints- Frederick Bear 

Item #5 One set of rolled prints- Sam Short 

 

Analysis: Three latent prints of value were developed on item #1. Items #3, 4 and 5 were 

eliminated as being a source of the latent prints on item #1.  Item #2 could not be identified nor 

eliminated as being a source of latent prints on item #1. 
 

 
 

 
Robert L. Smith 

Latent Print Examiner 

 
RLS: sh 

 
PC:  Deputy Hicks, 

Oklahoma Country Sheriff's Office 
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Oklahoma County Forensic Laboratory  

Alcohol Content Report  
For Official Use Only 

 
 

 

 
 March 16, 2019 

 
 District Attorney's Office 

 Oklahoma County Courthouse 
 Oklahoma City, OK 70000 

 

 
 

 
 

 

 Evidence Submitted: 
 

 On February 14, 2019, Deputy Hicks of the Georgia County Sheriff's Office submitted the following 
evidence: 

  

 Item #1  One (1) "Seagram's" bottle containing a liquid. 
 

 

 
 

 
 

 
 

 

 Analysis of Evidence: 
Item Analysis 

#1 Ethyl Alcohol; 43% by volume 

 
 

 
 

M. Julius Ghandi  

Toxicologist 
 

MJG: sh 
 

PC:  Deputy Hicks, 
Oklahoma County Sheriff's Office 
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INFORMATION AMENDED          CF-09-1. 39 

 
 

IN THE DISTRICT COURT,  
IN AND FOR OKLAHOMA COUNTY 

  STATE OF OKLAHOMA 

 
 

THE STATE OF OKLAHOMA PLAINTIFF, 
VS. 

TYLER CHARLES, DEFENDANT. 
 

 

IN THE NAME AND BY THE AUTHORITY OF THE STATE OF 

OKLAHOMA, COMES NOW ROBERT K. MASON THE DULY ELECTED, 

QUALIFIED AND ACTING DISTRICT ATTORNEY IN AND FOR OKLAHOMA 

COUNTY, DISTRICT NO 28, STATE OF OKLAHOMA, AND ON HIS 

OFFICIAL OATH INFORMS THE DISTRICT COURT THAT 

 

ON OR ABOUT THE 13TH DAY OF FEBRUARY 2019, A.D., THE CRIME OF 

MANSLAUGHTER IN THE FIRST DEGREE WAS FELONIOUSLY COMMITTED 

IN OKLAHOMA COUNTY, OKLAHOMA, BY TYLER CHARLES WHO 

FELONIOUSLY, WILFULLY AND UNLAWFULLY KILLED FREDERICK BEAR 

BY OPERATING A MOTOR VEHICLE UPON A PUBLIC HIGHWAY WHILE 

UNDER THE INFLUENCE OF INTOXICANTS INFLICTING MORTAL WOUNDS 

WHICH CAUSED HIS DEATH ON THE 13TH DAY OF FEBRUARY 2019, SAID 

ACT OF TYLER CHARLES BEING IMMINENTLY DANGEROUS TO ANOTHER 

PERSON AND WITHOUT REGARD FOR HUMAN LIFE, BUT WITHOUT ANY 

PREMEDITATED DESIGN TO AFFECT THE DEATH OF ANY PARTICULAR 

INDIVIDUAL, CONTRARY TO THE PROVISIONS OF SECTION 711 OF 

TITLE 21 OF THE OKLAHOMA STATUTES AND AGAINST THE PEACE AND 

DIGNITY OF THE STATE OF OKLAHOMA 
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ROBERT K. MASON 

DISTRICT ATTORNEY, DISTRICT NO. 28 OKLAHOMA COUNTY, OKLAHOMA 

 

STATE OF OKLAHOMA, OKLAHOMA COUNTY, SS: 

 

I, ROBERT K. MASON, DULY SWORN ON MY OATH, DECLARE THAT 

THE STATEMENTS SET FORTH ABOVE ARE TRUE. 

 

SUBSCRIBED AND SWORN TO BEFORE ME THIS 28TH DAY OF SEPTEMBER 2019.  

I HAVE EXAMINED THE FACTS IN THIS CASE AND RECOMMEND THAT A 

WARRANT DO ISSUE. 

        

   
                                                                                                                              

ROBERT K. MASON 
DISTRICT ATTORNEY, DISTRICT NO. 28  

OKLAHOMA COUNTY, OKLAHOMA 
 
 
 
 

 

 

Subscribed and sworn to before me, this _____28______[day of month] day of _September [month], 

20_19_.  

 

___________________ 

[signature of Notary]       

             

Julie Smith__________   

[typed name of Notary] 

 

        NOTARY PUBLIC 

 

        My commission expires: ___December_____, 20_19_. 
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IN THE DISTRICT COURT OF GEORGIA COUNTY 

STATE OF OKLAHOMA 
AFFIDAVIT AND APPLICATION FOR ARREST WARRANT 
AND THE ARREST WARRANT FOR THE PERSON(S) OF: 

 

Tyler Charles 
 

Deputy J.V. Hicks the Affiant, being first duly sworn, upon oath, deposes and says: 

 
That the facts known to the Affiant which establish probable cause to believe: (1) that a criminal offense 

was committed, and that the offense was committed by the above-named person (5), are the following: 
 

On February 13, 2019, Frederick Bear was killed in an automobile collision resulting from the improper 
operation of motor vehicle while intoxicated by the driver Tyler Charles.  This officer has investigated 

numerous vehicular fatality accidents in which intoxications were involved. Tyler Charles had an odor of 

alcohol about the person when questioned by this officer at the scene. 
 

 
__________________________ 

Affiant (Deputy J.V. Hicks) 

 

Subscribed and sworn to before me, this _____14______[day of month] day of _February [month], 

20_19_.  

ARREST WARRANT 

To all Sheriffs, Peace Officers and Police Officers with the said State: 

 
You are hereby commanded to take the person of the defendant and bring him/her without unnecessary 

delay before a Judge of the District Court to be dealt with according to law. 
Date: 2-14-19 

_____________________ 

Judge (Hon. John Lester) 

Subscribed and sworn to before me, this _____14______[day of month] day of _February [month], 

20_19_.  

 

 

 
 

 
 

 

I HEREBY CERTIFY that I executed the above warrant by taking Tyler Charles into custody and placing 
said person in the Oklahoma County Jail for safekeeping until further order of the Court. 

Date:    2-14-19 
 
             

                                                                                  ______________________ 
             Arresting Officer (Dep. Hicks) 
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY ) 

STATE OF OKLAHOMA ) 

 ) 

vs. ) AFFIDAVIT OF 

 ) PROBABLE CAUSE 

 ) 

Tyler CHARLES ) 
 

  

  

ss. 711 of TITLE 21 

COUNTY OF GEORGIA 
 

ON OR ABOUT THE 13TH DAY OF FEBRUARY 2019, A.D., THE CRIME OF 

MANSLAUGHTER IN THE FIRST DEGREE WAS FELONIOUSLY COMMITTED 

IN OKLAHOMA COUNTY, OKLAHOMA, BY TYLER CHARLES WHO 

FELONIOUSLY, WILFULLY AND UNLAWFULLY KILLED FREDERICK BEAR 

BY OPERATING A MOTOR VEHICLE UPON A PUBLIC HIGHWAY WHILE 

UNDER THE INFLUENCE OF INTOXICANTS, INFLICTING MORTAL WOUNDS 

WHICH CAUSED HIS DEATH ON THE 13TH DAY OF FEBRUARY 2019, SAID 

ACT OF TYLER CHARLES BEING IMMINENTLY DANGEROUS TO ANOTHER 

PERSON. 

 
 
 
 
 

____________________ 
AFFIANT (Deputy Hicks) 

 

 

 

 

Subscribed and sworn to before me, this _____14______[day of month] day of _February [month], 

20_19_.  

 

___________________ 
[signature of Notary]       
             
Julie Smith__________   
[typed name of Notary] 
 
        NOTARY PUBLIC 

 

        My commission expires: ___December_____, 20_19_. 
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1995 Buick 

Le Sabre 

2019 

Nissan 

380Z 

62’ of skid marks, est. speed at 

impact – 48 mph 

Approx. location of 

“Seagrams” bottle 

Hwy. 74 (Portland) 

NW 164th 

This diagram is for visual reference 

only and is not drawn to scale. 
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Oklahoma Statutes Citationized 

  Title 21. Crimes and Punishments  

    Chapter 24 - Homicide 

      Manslaughter 

        Section 711 - First Degree Manslaughter 
Cite as: O.S. §, __ __  

 
 
 
 

Homicide is manslaughter in the first degree in the following cases:  

1. When perpetrated without a design to effect death by a person while engaged in the commission of a 
misdemeanor.  

2. When perpetrated without a design to effect death, and in a heat of passion, but in a cruel and unusual 
manner, or by means of a dangerous weapon; unless it is committed under such circumstances as 
constitute excusable or justifiable homicide.  

3. When perpetrated unnecessarily either while resisting an attempt by the person killed to commit a 
crime, or after such attempt shall have failed.  

 

 

Oklahoma Statutes Citationized 

  Title 47. Motor Vehicles  

    Chapter 11 - Rules of the Road 

        Article Article 9 - Reckless Driving, Driving While Intoxicated, and Negligent Homicide 

        Section 11-903 - Negligent Homicide 
Cite as: O.S. §, __ __  

 
 
 
 

A. When the death of any person ensues within one (1) year as a proximate result of injury received by 
the driving of any vehicle by any person in reckless disregard of the safety of others, the person so 
operating such vehicle shall be guilty of negligent homicide. 

B. Any person convicted of negligent homicide shall be punished by imprisonment in the county jail for not 
more than one (1) year or by fine of not less than One Hundred Dollars ($100.00) nor more than One 
Thousand Dollars ($1,000.00), or by both such fine and imprisonment. 

C. The Commissioner of Public Safety shall revoke the license or permit to drive and any nonresident 
operating privilege of any person convicted of negligent homicide. 
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TAHSEQUAH v. STATE 

1979 OK CR 119 
602 P.2d 232 

Case Number: C-79-46 
Decided: 10/31/1979 

Oklahoma Court of Criminal Appeals 

 
Cite as: 1979 OK CR 119, 602 P.2d 232  

 
 
 
 

An appeal from the district court, Comanche County; William M. Roberts, Judge. 

CHARLES FRANK TAHSEQUAH, appellant, was convicted of the offense of Manslaughter in the First 
Degree; was sentenced to twenty-five (25) years' imprisonment, and appeals. AFFIRMED. 

F. Browning Pipestem, Norman, for appellant. 

Jan Eric Cartwright, Atty. Gen., William S. Flanagan, Asst. Atty. Gen., Jim Wilcoxen, Legal Intern, for 
appellee. 

OPINION 

BUSSEY, Judge: 

[602 P.2d 233] 

¶1 Appellant, Charles Frank Tahsequah, hereinafter referred to as the defendant, was charged by 
information in Case No. CRF-78-464, with three counts of First Degree Manslaughter, pursuant to 21 O.S. 
1971 § 711 [21-711], in the District Court, Comanche County. Immediately prior to trial, the defendant, 
while represented by retained counsel, entered a plea of guilty to one count of First Degree 
Manslaughter, whereupon the second and third counts were dismissed. Thereafter, defendant was 
sentenced by the court to serve a term of twenty-five (25) years in the custody of the State Department of 
Corrections. Defendant made a timely application to withdraw his plea of guilty, which was denied, and 
then filed this petition for a writ of certiorari with this Court. 

¶2 At the preliminary hearing, the State produced evidence that on April 22, 1978, defendant began 
drinking beer at about 11:00 a. m. At around 7:00 p.m. on the day in question, while driving his 
automobile in a westerly direction, five to ten miles over the speed limit on a county road about two miles 
west of Porter Hill in Comanche County, the defendant crossed the center line and collided with an 
eastbound automobile. The eastbound vehicle was driven by Rick Bray and occupied by his wife, Loretta 
H. Bray, Shelleta Bray, his daughter, and Shane and Peter Bray, his two sons. 

¶3 Almost immediately, the accident was reported to the Comanche County Sheriff, who in turn reported 
the incident to the Oklahoma Highway Patrol. Trooper Robert Hill of the Oklahoma Highway Patrol, 
arrived at the scene at approximately 7:15 p.m., set out flares, gave first aid, and began his investigation 
of the accident. 

[602 P.2d 234] 

¶4 All accident victims, including the defendant, were transported to a hospital in Lawton, Oklahoma. At 
8:50 p.m., the defendant was formally placed under arrest for the offense of Driving Under the Influence 
of Intoxicating Liquor. The defendant was advised of his Miranda rights and advised of his rights with 
respect to a chemical test for determining the alcoholic content of his blood. The defendant consented to 

http://wyomcases.courts.state.wy.us/applications/oscn/deliverdocument.asp?citeid=69314&date=
http://wyomcases.courts.state.wy.us/applications/oscn/deliverdocument.asp?citeid=69314&date=
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a breathalyzer test, which was administered at 9:15 p.m. and showed 0.21% blood alcohol. After this test, 
the defendant's statement was taken and it was revealed to him that Mrs. Bray, Shelleta and Peter had 
died as a result of the injuries sustained in the accident. The defendant was then transported to the 
Comanche County jail and booked on charges of Driving Under the Influence, Transporting an Open 
Container, and Manslaughter in the First Degree. 

¶5 The defendant's first assignment of error is that 47 O.S. 1971 § 11-903 [47-11-903], the vehicular or 
negligent homicide statute, repealed by implication the applicability of 21 O.S. 1971 § 711 [21-711], the 
first degree manslaughter statute, in cases such as this one. The defendant acknowledges that this Court 
recently considered this same contention and rejected it. Lomahaitewa v. State, Okl.Cr., 581 P.2d 43 
(1978). That case correctly reflects this Court's understanding of, and decision on, this issue, and we find 
the defendant's first assignment of error is without merit. 

¶6 In his second assignment of error, the defendant contends the trial court abused its discretion by not 
permitting the defendant to withdraw his plea of guilty. He argues that the proximate cause of the accident 
was not driving under the influence but was, rather, the defendant's operation of his vehicle in violation of 
this State's highway safety code, namely crossing over the center line into the oncoming lane of traffic. 
Then it follows, according to the defendant, the proximate cause element of first degree manslaughter 
was absent, and the trial court had no jurisdiction to impose a sentence for this crime. 

¶7 We find no merit to this jurisdictional argument. The elements of proof required to sustain a conviction 
for First Degree Manslaughter due to driving while intoxicated were set forth by this Court in Ritchie v. 
Raines, Okl.Cr., 374 P.2d 772 (1962). Those elements are: 

1. That a person is operating a motor vehicle upon a public highway or thoroughfare, and 

2. That while so operating the motor vehicle he is under the influence of intoxicants to 
such an extent that he is "incapable of safely driving a motor vehicle" and to this 
misdemeanor is added the following elements: 

3. That a person die within one year and one day, and 

4. That the death was the direct and proximate result of the operation of a motor vehicle. 

¶8 We find there was prima facie evidence of each element of proof. It is apparent from the record that 
the deaths herein were the direct and proximate result of the operation of a motor vehicle by the 
defendant while he was intoxicated. 

¶9 In accepting the defendant's plea of guilty, the trial court followed the guidelines of King v. State, 
Okl.Cr., 553 P.2d 529 (1976), by determining that the defendant was competent, advising him of the 
nature and consequences of such a plea, and determining that the tendered plea was voluntary. 
Therefore, the only ground upon which the defendant may assert error is that the trial court abused its 
discretion in not permitting him to withdraw his plea. Where the discretion of the court is involved in 
permitting a withdrawal of a plea of guilty and the substitution of a plea of not guilty, the burden is clearly 
upon the defendant to show that his plea of guilty was entered through inadvertence, through ignorance, 
influence, or without deliberation and that there is a defense which should be presented to the jury. Lee v. 
State, Okl.Cr., 520 P.2d 697 (1974). The defendant has failed to meet this burden and we find under the 
facts and circumstances of this case that the court's refusal [602 P.2d 235] to allow the plea of guilty to be 
withdrawn was not an abuse of discretion. Therefore, the defendant's second assignment of error is 
without merit. 

¶10 The defendant raises in his third assignment of error that the information charged two separate 
crimes and was thus fatally duplicitous. The error, if any, was waived by defense counsel who failed to file 
a verified motion to quash the information. If a motion to quash is not filed before a plea is entered to the 
information, the defendant waives any defect in the information that could have been raised by motion to 
quash. Atkins v. State, Okl.Cr., 562 P.2d 947 (1977). 

http://wyomcases.courts.state.wy.us/applications/oscn/deliverdocument.asp?citeid=82336&date=
http://wyomcases.courts.state.wy.us/applications/oscn/deliverdocument.asp?citeid=69314&date=
http://wyomcases.courts.state.wy.us/applications/oscn/deliverdocument.asp?citeid=1364
http://wyomcases.courts.state.wy.us/applications/oscn/deliverdocument.asp?citeid=54942
http://wyomcases.courts.state.wy.us/applications/oscn/deliverdocument.asp?citeid=732
http://wyomcases.courts.state.wy.us/applications/oscn/deliverdocument.asp?citeid=200
http://wyomcases.courts.state.wy.us/applications/oscn/deliverdocument.asp?citeid=1106
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¶11 The defendant contends in his fourth assignment of error that the sentence is excessive and should 
be modified. This contention is without merit. The punishment imposed was well within the range provided 
by law and does not shock the conscience of this Court. 

¶12 The judgment and sentence is, accordingly, AFFIRMED. 

CORNISH, P.J., and BRETT, J., concur. 
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RITCHIE v. RAINES 

1962 OK CR 101 
374 P.2d 772 

Case Number: A-13220 
Decided: 09/12/1962 

Oklahoma Court of Criminal Appeals 

 
Cite as: 1962 OK CR 101, 374 P.2d 772  

 
 
 
 

Original proceeding in habeas corpus wherein the petitioner, Thomas Calvin Ritchie, seeks his release 
from confinement in the Oklahoma State Penitentiary. Writ denied. 

Elmore A. Page, Tulsa, for petitioner. 

Mac Q. Williamson, Atty. Gen., Sam H. Lattimore, Asst. Atty. Gen., for respondent. 

BUSSEY, Judge. 

¶1 This is an original proceeding instituted by the petitioner, Thomas Calvin Ritchie, to secure his release 
from the State Penitentiary at McAlester, Oklahoma, where he is confined by virtue of a judgment and 
sentence entered against him in the District Court of Tulsa County, wherein he entered a plea of Guilty to 
a charge of Manslaughter in the Second Degree and was, by the Court, sentenced to serve a term of two 
years in the State Penitentiary at McAlester, Oklahoma. 

¶2 From the record, it appears that the defendant was charged by Information with the offense of 
Manslaughter in the First Degree, said Information providing as follows: 

"* * * that Thomas Calvin Ritchie on the 30th day of November, A.D., 1961, in Tulsa 
County, State of Oklahoma, and within the jurisdiction of this Court, did unlawfully, wilfully 
and feloniously, without authority of law, and without a premeditated design upon the part 
of said defendant to effect the death of Edward Henry, did effect the death of the said 
Edward Henry, while engaged in the commission of a misdemeanor in manner and form 
as follows: 

"That the said Thomas Calvin Ritchie was then and there driving a 1958 Chevrolet 
Station Wagon Automobile, bearing a 1961 Oklahoma license number 39-5246, in an 
easterly direction on East Admiral Place, in the City of Tulsa, Tulsa County, Oklahoma, 
the same being a public highway, and in the 6100 block on East Admiral Place, at a 
speed greater than would permit him to bring the said automobile to a stop within the 
assured clear distance ahead, and at a speed greater than was reasonable and proper 
having due regard to traffic then and there existing, and while under the influence of 
intoxicating liquor, and while so driving did then and there run said automobile over and 
across the body of the said Edward Henry, then and there and thereby inflicting certain 
mortal wounds upon the body of the said Edward Henry, from which said mortal wounds 
the said Edward Henry did then and there languish and die." 

¶3 After petitioner's preliminary motions were overruled, a jury was empanelled and evidence adduced, at 
which time the parties rested, and the petitioner entered a plea of guilty to the included offense of 
Manslaughter in the Second Degree. Whereafter no appeal was taken from the judgment and sentence of 
the court. 
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¶4 The statute under which the charge of Manslaughter in the First Degree was prosecuted is Title 21, § 
711 [21-711], which provides: 

"Homicide is manslaughter in the first degree in the following cases: 

"1. When perpetrated without a design to effect death by a person while engaged in the 
commission of a misdemeanor. * * *" 

¶5 He entered a plea of Guilty to Manslaughter in the Second Degree as defined under Title 21, § 716 
[21-716], which reads as follows: 

"Every killing of one human being by the act, procurement or culpable negligence of 
another, which, under the provisions of this chapter, is not murder, nor manslaughter in 
the first degree, nor excusable nor justifiable homicide, is manslaughter in the second 
degree." 

¶6 On September 1, 1961, and prior to the trial of the petitioner, Title 47, §§ 11-902 and 11-903, enacted 
by the legislature, became effective. These provide: 

"§ 902. (a) It is unlawful and punishable as provided in paragraph (c) of this section for 
any person who is under the influence of intoxicating liquor to drive, operate, or be in 
actual physical control of any motor vehicle within this state. 

"§ 903. (a) When the death of any person ensues within one year as a proximate result of 
injury received by the driving of any vehicle in reckless disregard of the safety of others, 
the person so operating such vehicle shall be guilty of negligent homicide." 

¶7 In seeking his release from confinement, the petitioner urges (a) that provisions of Title 47, § 11-903 
[47-11-903] supersedes and repeals the provisions to Title 21, §§ 711 and 716, when death results from 
the operation of a motor vehicle; and (b) he further urges that under the provisions of Title 47 §§ 11-901 
and 11-902, Negligent Homicide is a misdemeanor, and that the district court was without jurisdiction over 
the subject matter and without authority of law to impose the judgment and sentence entered against 
petitioner as above set forth. 

¶8 It is the position of the petitioner that since the provisions relating to reckless driving, operating a motor 
vehicle under the influence of intoxicants and Negligent Homicide are contained under Chapter 11, Article 
IX, Title 47, it was the legislative intent that they be construed together and, that when they are so 
construed the phrase "in reckless disregard of the safety of others" must, of necessity, include operating a 
motor vehicle while under the influence of intoxicating liquor. 

¶9 If we are to adopt the interpretation urged by the petitioner, we must construe the phrase "in reckless 
disregard of the safety of others" as encompassing all cases arising where a death results from the 
operation of a motor vehicle, when the driver of said vehicle is in the commission of a misdemeanor, and 
all other cases wherein the death is the proximate result of a motor vehicle being operated in a grossly 
negligent manner. 

¶10 It is the state's position that petitioner's remedy was by appeal, and that since he seeks a review of 
the court's ruling on preliminary motions, petitioner's questions, herein presented, are not properly before 
the court and are not reviewable in a habeas corpus proceeding. 

¶11 The Attorney General, while not abandoning his first proposition, urges that no inconsistency exists 
between the statutes above referred to, and that under such circumstances there is no repeal by 
implication as applied to the particular situation here presented. The Attorney General points out that the 
repealing provision of the Uniform Traffic Code, Title 47, § 11-903 [47-11-903] does not expressly repeal 
any of the provisions of Title 21, Crimes and Punishment. Examination of Title 47 § 11-903 discloses that 
the Attorney General's assertion is correct. 
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¶12 We will therefore address ourself to the question of whether Title 21 §§ 711 and 716 were repealed in 
whole or in part by implication, as applied to the particular facts here involved. 

¶13 In this regard it will be helpful to consider the common law rules of statutory construction which have 
been adopted by the courts of the various states. 

¶14 In State v. London, 156 Me. 123, 162 A.2d 150, the Maine Court summarized the common law rules 
of construction which have been uniformly approved by the appellate courts of this nation. For the 
purpose of brevity, we quote from the opinion the following rules, omitting the citations of authority. 

"The fundamental rule of statutory construction is the legislative intent. (Citations) This 
rule has been accepted universally and does not need further citation of authority. It 
applies with equal force to the establishment or denial of a repeal by implication. 
(Citation) 

"It is well settled that a repeal by implication is not favored and will not be upheld in 
doubtful cases. (Citations) It is, however, equally well established that repeals by 
implication exists when a later statute covers the whole subject matter of an earlier 
statute, or when a later statute is repugnant to or inconsistent with an earlier statute. This 
principle has been expressed in appropriate language in many cases in this state. 
(Citation) 

"`Repeal by implication exists in two classes of cases: First, when the later statute covers 
the whole subject-matter of the earlier, especially when additional remedies are imposed; 
and, second, when the later is repugnant to or inconsistent with the earlier.' 

(Citation) 

"`* * * to effect a repeal by implication, the later statute must be so broad in its scope and 
so clear and explicit in its terms as to show that it was intended to cover the whole 
subject-matter, and displace the prior statute, or the two must be so plainly repugnant 
and inconsistent that they cannot stand together. (Citations)'. 

(Citation) 

"`* * * the precedents are numerous in support of a general rule which is applicable when 
it is claimed that one statute effects the repeal of another by necessary implication. 

"`The test is whether a subsequent legislative act is so directly and positively repugnant 
to the former act, that the two cannot consistently stand together. Is the repugnancy so 
great that the legislative intent to amend or repeal is evident? Can the new law and the 
old law be each efficacious in its own sphere? (Citations).' 

(CITATIONS) 

"The Court will if possible give effect to both statutes and will not presume that a repeal 
was intended. (Citations) 

"Where a later statute does not cover the entire field of the earlier statute but is 
inconsistent or repugnant to some of its provisions, a repeal by implication takes place to 
the extent of the conflict. 

"`If a criminal act deals with the same subject as a prior act and is inconsistent with and 
repugnant to the prior act, the latter will be repealed by implication to the extent of the 
inconsistency.' (Citation) 
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"`Where two legislative acts are repugnant to, or in conflict with, each other, the one last 
passed, being the latest expression of the legislative will, will, although it contains no 
repealing clause, govern, control or prevail, so as to supersede and impliedly repeal the 
earlier act to the extent of the repugnancy.' (Citation) 

"Implied amendment or repeal of an earlier by a later statute is founded `on the 
reasonable inference that the legislature cannot be supposed to have intended that there 
should be two distinct enactments embracing the same subject matter in force at the 
same time, and that the new statute, being the most recent expression of the legislative 
will, must be deemed a substitute for previous enactments, and the only one which is to 
be regarded as having the force of law.' (Citation) 

"These general rules applicable to all repealing statutes apply as well to penal statutes. 
The repeal of a penal statute by express declaration, or by implication from later 
legislation does not present any problems which are peculiar to penal statutes alone, but 
the general rules applicable to all repealing statutes prevail.' (Citation) 

"Where a later statute imposes a different penalty, either less or more, for the same or 
substantially the same offense, the later statute is ordinarily held to repeal the earlier one. 

"`It is a well settled rule that, where a statute prohibits a particular act, and imposes a 
penalty for doing it and a subsequent statute imposes a different penalty for the same, or 
practically the same, offense, the later statute repeals the earlier one, and this is true 
whether the penalty is increased or diminished.'" (Citations) 

¶15 Adopting the well established rule, that legislative acts should be construed as being harmonious, we 
must, of necessity, determine the legislative intent and place an interpretation upon the statutes 
consistent with the rules above cited which will not lead to absurd results. 

¶16 There is yet another rule not cited in State v. London, supra, which is of paramount importance in 
arriving at a decision, and this has been uniformly expressed in the maximum that penal statutes should 
be strictly construed, and not extended beyond their ordinary or usual meaning. 

¶17 Applying this rule to the phrase here involved, we believe that the following conclusions are 
manifestly evident. 

¶18 The phrase "in reckless disregard of the safety of others" is not broad enough to encompass all 
violations of the law punishable as misdemeanors. For example, the elements of proof required to convict 
a person of the offense of operating a motor vehicle while under the influence of intoxicants are (1) that a 
person is operating a motor vehicle upon a public highway or thoroughfare and (2) that while so operating 
the motor vehicle he is under the influence of intoxicants to such an extent that he is "incapable of safety 
driving a motor vehicle". 

¶19 To this misdemeanor there need be only two elements added to constitute the offense of 
manslaughter in the 1st degree; (1) that a person die within a year and one day and, (2) that the death 
was the direct and proximate result of the operation of a motor vehicle. 

¶20 It can thus be seen that it is not required that the car be driven with "[a] reckless disregard of the 
safety of others", but the crime is complete when the elements above set forth are established. 

¶21 It therefore follows, that Title 47 § 11-903 does not supersede or repeal by implication the provisions 
of Title 21 § 711, when the misdemeanor charged — resulting in the death of a person — is operating a 
motor vehicle while under the influence of intoxicants. 
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¶22 It also follows that since punishment for Manslaughter in the First Degree as set forth under Title 21 § 
711 is by imprisonment in the State Penitentiary, the trial court acquired jurisdiction over the subject 
matter when the information as above set forth was filed in the District Court of Tulsa County. 

¶23 We must next determine if the court had authority under law to enter the judgment and sentence 
herein imposed against the petitioner when he entered the plea of guilty to the included offense of 
Manslaughter in the Second Degree. As an academic question there is considerable merit to the 
argument presented by the petitioner, and when this question is presented to us properly upon appeal, 
we will pass upon it. 

¶24 There is no record before us upon which a review of the evidence could be had. While we might 
speculate that the death of Edward Henry was the direct and proximate result of the operation of a motor 
vehicle by defendant with a reckless disregard for the safety of others, such an assumption would be 
based on speculation. 

¶25 When an accused charged with Manslaughter in the First Degree, which is based upon an allegation 
that he was operating a motor vehicle while under the influence of intoxicants, enters a plea of guilty to 
the included offense of Manslaughter in the Second Degree, such a plea does not admit that the death of 
the deceased resulted from the operation of a motor vehicle which the defendant was operating while 
under the influence of intoxicating liquor; but, such plea admits ONLY that the defendant by act, 
procurement or culpable negligence caused the death of another person. 

¶26 For the reasons above set forth, we are of the opinion that the Writ prayed for should be, and the 
same is hereby, Denied. 

NIX, P.J., and BRETT, J., concur. 
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LOMAHAITEWA v. STATE 

1978 OK CR 67 
581 P.2d 43 

Case Number: F-77-818 
Decided: 06/27/1978 

Oklahoma Court of Criminal Appeals 

 
Cite as: 1978 OK CR 67, 581 P.2d 43  

 
 
 
 

An appeal from the District Court, McCurtain County; John A. Benson, Judge. 

Raymond Lomahaitewa, appellant, was convicted of the offense of First Degree Manslaughter; was 
sentenced to four (4) years' imprisonment, and appeals. AFFIRMED. 

Jim McClendon, Broken Bow, for appellant. 

Larry Derryberry, Atty. Gen., Givens L. Adams, Asst. Atty. Gen., for appellee. 

OPINION 

BRETT, Judge: 

¶1 Appellant, Raymond Lomahaitewa, hereinafter referred to as defendant, was [581 P.2d 44] charged, 
tried and convicted by a jury of First Degree Manslaughter, in violation of 21 O.S. 1971 § 711 [21-711], in 
the District Court, McCurtain County, Case No. CRF-77-130. Punishment was assessed at four (4) years' 
imprisonment. From judgment and sentence defendant has perfected an appeal to this Court. 

¶2 This case arises out of a two car automobile collision which occurred on a county road near Broken 
Bow at about 4:30 p.m. on August 6, 1977. The defendant was driving one vehicle and Wanda Bunn was 
the driver of the other. Ms. Bunn died as a result of the injuries which she received. In support of the 
charge of First Degree Manslaughter, the State alleged and proved that the defendant was driving while 
under the influence of liquor at the time of the collision. Several officers who investigated the accident 
testified that in their opinion the defendant was intoxicated. Further, a blood test showed the defendant to 
have 0.33% blood alcohol content. 

¶3 The defendant testified that he was not drunk and further testified that the accident occurred because 
of mechanical difficulties which he was experiencing with his car. Several defense witnesses also testified 
that they observed the defendant on the day of the accident and that he was not intoxicated. 

¶4 The defendant's first assignment of error is that the trial court erred in failing to sustain his motion to 
quash the information. As noted previously, defendant was charged with First Degree Manslaughter, 21 
O.S. 1971 § 711 [21-711], which states, inter alia, that a homicide is manslaughter in the first degree 
"when perpetrated without a design to effect death by a person while engaged in the commission of a 
misdemeanor." The Information in this case states essentially that while driving under the influence of 
alcohol, defendant caused the death of Wanda Bunn. Defendant's contention is that 47 O.S. 1971 § 11-
903 [47-11-903], the vehicular or negligent homicide statute, repealed by implication the applicability of 
the first degree manslaughter statute in cases such as this one. Defendant recognizes that we have 
considered this argument before and rejected it. See Ritchie v. Raines, Okl.Cr., 374 P.2d 772 (1962); 
White v. State, Okl.Cr., 483 P.2d 751 (1971); Short v. State, Okl.Cr., 560 P.2d 219 (1977). Defendant 
urges, however, that we reconsider our holding in Ritchie v. Raines, supra. This we decline to do. The 
defendant's first assignment of error is without merit. 

http://wyomcases.courts.state.wy.us/applications/oscn/deliverdocument.asp?citeid=69314&date=
http://wyomcases.courts.state.wy.us/applications/oscn/deliverdocument.asp?citeid=69314&date=
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http://wyomcases.courts.state.wy.us/applications/oscn/deliverdocument.asp?citeid=82336&date=
http://wyomcases.courts.state.wy.us/applications/oscn/deliverdocument.asp?citeid=82336&date=
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¶5 Defendant's second assignment of error is that the verdict is not supported by sufficient evidence, is 
contrary to law, and is in disregard of the court's instructions. These contentions are without merit and, 
further, are not supported by citations to authority, a necessary prerequisite for consideration by this 
Court. See, Sandefur v. State, Okl.Cr., 461 P.2d 954 (1969). 

¶6 Defendant's third assignment of error is that the trial court erred in admitting State's Exhibit No. 2, a 
form which contains the result of defendant's blood test. The form was filled in by the chemist who 
performed the test. Prior to performing the test, the chemist made a photocopy of the label of the box 
which contained the blood samples. The form and the photocopy, rather than being attached to each 
other, are both incorporated into the same document on a single sheet of paper. The label had been 
attached to the box by the arresting officer at the time the blood was taken. After receiving the blood from 
the nurse who drew it, the arresting officer placed the samples in the box for mailing, attached the label, 
and filled it out. The label contained such information as the defendant's name, the arresting officer's 
name, the date, time and place, and the nurse's name who drew the blood. 

¶7 The defendant has no objection to the form which contains the blood test results, however, he 
contends that the photocopy of the label is hearsay evidence and that it should not have been admitted. 
This contention is without merit. 

¶8 In Oklahoma Department of Public Safety v. Robinson, Okl., 512 P.2d 128, 134 (1973), it is stated: 

[581 P.2d 45] 

"A record of primary facts, made by a public officer in the performance of official duty may 
be competent prima facie evidence of the existence of such primary facts. However, 
expressions of opinion or conclusions or other statements involving the exercise of 
judgment and discretion made by public officer, voluntarily or pursuant to an official duty 
are not admissible in evidence to prove any fact disclosed therein although they are part 
of a public record. . . ." (Citations omitted) 

Here, the label was a record of primary facts made by a public officer in the performance of his duty, and 
it was therefore competent evidence of the matters contained within it. There was, therefore, no error in 
allowing State's Exhibit No. 2 to be admitted into evidence. 

¶9 The fourth assignment is that the State failed to prove that the blood was drawn from the defendant 
within two hours of his arrest, as required by 47 O.S.Supp. 1972 § 756 [47-756]. However, a review of the 
record reveals ample evidence in this regard. Trooper Jim Coffman, the arresting officer, testified that he 
placed defendant under arrest at about 5:30 p.m. and that the blood was drawn about 6:30 p.m. The label 
which the officer attached to the mailing box indicates that the blood was drawn at 1829 p.m., as written 
on the label and which would be 6:29 p.m. As stated above, the label was competent evidence of the 
matters contained therein. Oklahoma Department of Public Safety v. State, supra. 

¶10 For the foregoing reasons, the judgment and sentence is AFFIRMED. 

BUSSEY, P.J., and CORNISH, J., concur. 
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An appeal from the District Court, Grady County, Milbern Jay Adams, District Judge. 

Samuel Earl Holding, appellant, was convicted of Manslaughter in the First Degree in the District Court of 
Grady County, Case No. CRF-80-216, was sentenced to four (4) years' imprisonment and he appeals. 
REVERSED and REMANDED for further proceedings. 

Garland Bloodworth, Bloodworth & Hoover, Oklahoma City, for appellant. 

Michael C. Turpen, Atty. Gen. of Oklahoma, Robert W. Cole, Asst. Atty. Gen., Oklahoma City, for 
appellee. 

OPINION 

BRETT, Judge: 

[685 P.2d 404] 

¶1 On December 14, 1980, Samuel Earl Holding, the appellant, was driving his pickup truck west on State 
Highway 37 when he collided with a motorcycle. The motorcyclist died from injuries sustained in the 
accident. The appellant was charged in the District Court of Grady County, Case No. CRF-80-216, with 
committing Manslaughter in the First Degree in violation of 21 O.S. 1981 § 711 [21-711](1) on the theory 
that the death was effected by the appellant while committing the misdemeanor of driving under the 
influence of intoxicating liquor. The jury found the appellant guilty as charged and recommended a four 
year sentence, which the court imposed. From this judgment and sentence, a timely appeal has been 
perfected to this Court. 

¶2 A breathalyzer test was administered on the appellant at 8:45 on the night of the accident. He alleges 
in his first assignment of error that admission of the results of that test was error because the test was not 
given within two hours after he was arrested. Title 47 O.S. 1981 § 756 [47-756] provides in pertinent part 
as follows: 

Upon the trial of any criminal action or proceeding arising out of acts alleged to have 
been committed by any person while driving or in actual physical control of a motor 
vehicle while under the influence of alcohol or intoxicating liquor, evidence of the amount 
of alcohol in the person's blood as shown by a chemical analysis of his blood or breath is 
admissible. For the purpose of this section: (e) To be admissible such evidence must first 
be qualified by establishing that such specimen was obtained from the subject within not 
more than two (2) hours of the arrest of the subject. 

http://wyomcases.courts.state.wy.us/applications/oscn/GetCaseInformation.asp?number=F-82-473&db=Appellate&submitted=true
http://wyomcases.courts.state.wy.us/applications/oscn/deliverdocument.asp?citeid=69314&date=
http://wyomcases.courts.state.wy.us/applications/oscn/deliverdocument.asp?citeid=82951&date=
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¶4 Officer Locke testified at preliminary hearing that he was the first officer to arrive at the accident scene 
and that he arrested the appellant no later than 6:30 p.m. Although other police officers who arrived later 
testified that the appellant was arrested by another officer at a later time, they were not present when 
Officer Locke arrested the appellant and could not know whether Officer Locke had in fact already placed 
the appellant under arrest. 

¶5 As we stated in Castellano v. State, 585 P.2d 361 (Okl.Cr. 1978): 

The line between an investigatory detention and an arrest can indeed be thin, and often 
depends upon the intention of the officer involved. If an officer is momentarily detaining a 
person in order to make inquiry so as to determine his identity and obtain more 
information, and is in no way attempting to restrain him of his liberty or take him into 
custody, then the stop does not constitute an arrest but, rather, is an investigatory 
detention. To constitute an arrest, there must be some actual restraint of the individual's 
freedom of movement, or attempt to take the person into custody. Knight v. State, 
Okl.Cr., 502 P.2d 347 (1972). 

Id. at 365 (emphasis added). 

¶6 Officer Locke testified that the appellant was not free to leave, that he was put in the patrol car and 
was under arrest. From this testimony it is obvious that the appellant was, as a matter of law, under arrest 
by 6:30 p.m. As the breath specimen was not obtained within two hours of the arrest, it was error to deny 
the motion to suppress the results of the breathalyzer test. Accordingly, the case must be reversed. 

¶7 We discuss the other assignments of error only to the extent necessary in [685 P.2d 405] case of 
retrial. The instruction that is the subject of the appellant's second assignment of error need not be given 
in light of our finding that the appellant was, as a matter of law, under arrest at 6:30 p.m. On retrial, the 
State should not be allowed to offer testimony regarding transportation of an open container unless the 
bottle can be produced. 

¶8 This case is hereby REVERSED and REMANDED to the district court for further proceedings 
consistent with this opinion. 

BUSSEY, P.J., and PARKS, J., concur. 
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Appeal from the District Court of Ottawa County, Wm. M. Thomas, J. 

A.L. Commons, Charles F. Burns, Miami, for plaintiff in error. 

Mac Q. Williamson, Atty. Gen., Owen J. Watts, Asst. Atty. Gen., for defendant in error. 

POWELL, Presiding Judge. 

¶1 Billy Wayne Smith was charged in the district court of Ottawa County with manslaughter in the first 
degree, growing out of an automobile collision on U.S. Highway 66 near the town of Afton, in said county. 
The accused had waived a preliminary hearing. The jury found appellant, who will hereinafter be referred 
to as defendant, guilty of manslaughter in the second degree, but were unable to agree upon the 
punishment, and left the same to the court, who sentenced the defendant to serve a term of eight months 
in the county jail, and to pay a fine of $1,000, and all costs. 

¶2 For reversal counsel presents two general specifications of error: 

(1) "The evidence is not sufficient to uphold the verdict."  

(2) "Errors of law occurring at the trial." 

¶3 As pointed out by counsel for the defendant, there was no contention, and no evidence to indicate that 
defendant's driving was influenced by the use of intoxicating liquor. 

¶4 The charging part of the information involved reads: 

"* * * said Billy Wayne Smith, then and there being, did then and there in the county and 
state aforesaid, on the day and year aforesaid, wilfully, unlawfully, knowingly, wrongfully 
and feloniously, without design on the part of the said Billy Wayne Smith to effect the 
death of one Judy Cordell Lancaster, while said defendant was engaged in the 
commission of a misdemeanor, to-wit: The crime of reckless driving as defined by Title 
47, Section 121.3 of the Oklahoma Statutes Annotated, 1951, in the manner and form as 
follows, to-wit: That the said defendant, then and there being, did then and there, wilfully, 
wrongfully, recklessly, knowingly and unlawfully operate, drive and propel a certain motor 
vehicle, to-wit: a 1949 Cadillac Sedan attached to and towing a 1949 Ford Coach, said 
Cadillac Sedan bearing 1952 Michigan License Tag No. EG 28-64, from a point unknown 
to complainant to a point approximately one and three tenths miles east of the city limits 
of the city of Afton, Ottawa County, Oklahoma, on U.S. Highway 66, said highway 
running from Miami, Oklahoma, to Afton, Oklahoma, while negotiating a curve in said 
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Highway and traveling in a westerly direction, at a greater rate of speed then would 
permit said defendant to bring his car to a stop within the assured clear distance ahead 
and without having due regard to the traffic, width and surface of said highway and to the 
other conditions then and there existing, did actually pass a motor transport truck attempt 
to go around same without observing the approaching traffic from the other direction, also 
in violation of subdivision (e) of Section 121.4, Title 47 Oklahoma Statutes Annotated, 
and did then and there become involved in a collision with a 1949 Chevrolet Coach 
bearing 1952 California License Tag No. 3J4715, then and there owned and being driven 
and operated in an easterly direction by Elzy Robert Lancaster and did then and there, 
wilfully, unlawfully, wrongfully, negligently, recklessly and feloniously inflict certain mortal 
wounds upon the said Judy Cordell Lancaster, then and there riding in the automobile 
being driven by the said Elzy Robert Lancaster, her father, as a result of said automobile 
collision, of which mortal wounds, the said Judy Cordell Lancaster did, on the 13th day of 
July, die; contrary to the form of the statutes in such case made and provided, and 
against the peace and dignity of the State of Oklahoma." 

¶5 The statutory provisions, Tit. 47 O.S. 1951 § 121.3 [47-121.3](a), and 121.4(e), forming the basis for 
the prosecution, read: 

"§ 121.3 Speed — Reckless driving. — (a) Any person driving a vehicle on a highway 
shall drive the same at a careful and prudent speed not greater than, nor less than is 
reasonable and proper, having due regard to the traffic, surface and width of the highway 
and any other conditions then existing, and no person shall drive any vehicle upon a 
highway at a speed greater than will permit him to bring it to a stop within the assured 
clear distance ahead; and where any State or Federal Highway shall be under 
construction or repair, or a detour shall have been designated by reason of construction 
or repairs in progress, and the State Highway Department shall have determined a 
maximum safe, careful and prudent speed on such highway or detour, during the period 
of such construction or repairs, and shall have plainly posted at each terminous thereof 
and at not less than each one-half (1/2) mile along the route thereof, such determined 
maximum speed, no person shall drive any vehicle upon such portion of such highway, or 
upon such detour, at a speed in excess of the speed so determined and posted. "§ 121.4 
(e) No vehicle shall be driven to the left side of the center of the roadway in overtaking 
and passing another vehicle proceeding in the same direction, unless such left side is 
clearly visible and is free of oncoming traffic for a sufficient distance ahead to permit such 
overtaking and passing to be completely made without interfering with the safe operation 
of any vehicle approaching from the opposite direction, or any vehicle overtaken." 

¶6 The violation of either of the above statutory provisions constitutes a misdemeanor. Tit. 47 O.S. 1951 § 
121.3 [47-121.3](a) and § 121.4 [47-121.4](e). 

¶7 Considering the first proposition interposed, the record discloses that Elzy Robert Lancaster of 
California, who was visiting in Oklahoma, on July 9, 1952, was driving his 1949 Chevrolet coach from 
Tulsa to Fairland, where in father-in-law lived. A fishing trip had been planned. Two people besides Mr. 
Lancaster were riding in the front seat, but there were eight persons in the back seat, but there were eight 
person in the back seat, on or two being women, and the rest children. The evidence disclosed that Mr. 
Lancaster was driving 40 to 45 miles per hour and that while proceeding east on a long curve on U.S. 
Highway 66 he saw a transport coming toward him travelling west, and that as he met the transport and 
was about even with it, he saw a Cadillac car towing a Ford dart from behind the transport in an attempt 
to pass around it to the left of the transport, or south side of the highway, and that this situation arose 
suddenly and that in an attempt to avoid being run into Mr. Lancaster pulled to his right and got onto the 
shoulder of the highway three feet and eight inches off the slab, and that the Cadillac car driven by the 
defendant was driven further to its left and the left of the transport, off onto the shoulder of the highway 
and collided head on with the Chevrolet, and as a result of such accident Judy Cordell Lancaster, age 
four years, met her death. 
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¶8 The State established the above evidential summary by the testimony of Elzy Robert Lancaster, father 
of the deceased child and driver of the Chevrolet, and by Margaret Jewell Lancaster, his wife who was a 
passenger in the Chevrolet; by Gerf Rogers, the father-in-law of Mr. Lancaster, and who was riding in the 
middle of the front seat of the Chevrolet; and by J.D. Whitlock, driver for the Roadway Express 
Corporation and who was driving west along the highway at the time, and behind the defendant. Whitlock 
was an eye-witness to the tragedy, and observed defendant pass by the vehicle of witness and attempt to 
pass the transport up ahead, pull back, and as the transport was going around a curve, observed 
defendant a second time start around the transport, and second later witnessed the collision. At the scene 
of the tragedy witness heard the defendant in conversation with Mr. Lancaster, driver of the Chevrolet, 
say to him: "I tried every way in the world to miss you, but I did not see you." 

¶9 Officer Bert George, Highway Patrolman, testified that he reached the scene of the collision in 
question soon after it happened and talked with the defendant, who told him that he had been the driver 
of the Cadillac which had towed a 1949 Ford; that he explained what happened as follows: 

"* * * He stated that he was traveling south on 66 and was passing truck-trailer, that he 
didn't notice the 1949 Chevrolet approaching until he was on up about even with the 
tractor of the truck and noticing that it was coming toward him that he pulled to his left to 
enable the 1949 Chevrolet to continue on, but that the Chevrolet also cut to the right or 
on the same shoulder and that they hit over there." 

¶10 The State introduced a number of pictures showing the roadway to point of impact, and the cars 
involved in the collision. 

¶11 The defense offered a number of leading citizens of Durant, Oklahoma, to show that the defendant 
was a school boy 18 years of age, and had the reputation there of being a peaceable and law-abiding 
citizen. 

¶12 James L. Smith, Jr., testified that he was 26 years of age, lived in Durant but was engaged in 
transporting automobiles from Detroit, Michigan to various parts of the county; that his 18-year old brother 
on the day of the collision in question was driving a Cadillac and towing a Ford. Witness was also on the 
highway a short distance ahead of the defendant and was driving a motor vehicle, which was towing a 
second vehicle. He saw the dust caused by the collision and turned around and drove back to the scene. 
He stated that there were no marks or signs to establish the point on the highway where his brother 
attempted to pass the auto convoy vehicle as a no-passing zone. Witness identified various pictures of 
the vehicles. 

¶13 On cross-examination witness was asked: 

"Q. Mr. Smith, were you present about, or following after the accident in the John Hospital 
in Afton when your brother engaged in conversation with one of the Highway patrol, a Mr. 
Lowrey? A. I believe I was. 

"Q. Isn't it true that your brother, Billy Wayne Smith, told the Highway Patrolman, Mayes 
Lowrey, `I am guilty, that it all there is to it', and isn't it true you said, `Shut up'? A. I don't 
remember that." 

¶14 Witness would not categorically or positively deny that he above happened. His answers continued to 
be that he did not remember or recall. 

¶15 The defendant testified, and his explanation of what happened was as follows: 

"Q. Little boy, you tell what happened before you got to the overpass in your own words, 
take your own good time. A. Well, we, me and my brother were both north of the 
overpass, I would say, about, approximately, I am not too good at guessing distance, but 
I would say four miles. My brother and me passed the Roadway, he gave us the clear 
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signal and we went around before we got to the overpass, then we came upon this Auto 
Transport and my brother passed him, and I started to go around, there was a no-passing 
zone there, so I pulled back in and I waited and when I got over the overpass I though the 
coast was clear and it was a passing zone so I attempted to go around the transport and I 
seen this 1949 Chevrolet Coming towards me and I immediately slowed down my 
automobile and I stopped just as quick as I could. I nearly came to a complete stop on 
the left side of the highway, east side of the highway and Mr. Lancaster hit me, I was 
going in a westerly directly and he knocked me back east so I would say he was going a 
good 50 miles an hour. I then got out of my car and assisted Mr. Lancaster and all his 
family, doing everything I could to help them because I knew they needed it, I wasn't hurt 
bad but I knew they did."  

¶16 Mayes Lowrey, highway patrolman, on rebuttal for the State testified that after the accident, in 
conversation with the defendant in the presence of James L. Smith, Jr., that defendant stated: "I am guilty 
and I might as well admit it", and that James L. Smith admonished defendant to be quiet, or shut up. 

¶17 Defendant on rebuttal positively denied that he told Highway Patrolman Mayes Lowrey that he was 
guilty or that his brother had admonished him to keep quiet, or shut up. 

¶18 It is at once apparent from the partial summary of the evidence above, that there was sufficient 
evidence in the record to support the charge set out in the information which was founded on Tit. 47 O.S. 
1951 §§ 121.3 [47-121.3](a) and 121.4 [47-121.4](e). We have many times said that where there is 
competent evidence in the record from which the jury could reasonably conclude that defendant was 
guilty as charged, that this court would not interfere with the verdict, even though there is a sharp conflict 
in the evidence, and different inferences might be drawn therefrom, since it is the exclusive province of 
the jury to weight the evidence and determine the facts. Williams v. State, Okl.Cr., 263 P.2d 527; 
Chapman v. State, 84 Okl.Cr. 41, 178 P.2d 638; Sadler v. State, 84 Okl.Cr. 97, 179 P.2d 479; Brown v. 
State, 92 Okl.Cr. 448, 224 P.2d 614. 

¶19 In support of the contention that there were errors of law that would entitle defendant to a reversal, it 
is argued, among other things, that the testimony of Bert George, highway patrolman, was incompetent in 
that he arrived at the scene of the collision herein involved after it happened, a and it is claimed that he 
was permitted to give his opinion as to how the accident happened. The case of Maben v. Lee, Okl., 260 
P.2d 1064, is cited as supporting defendant's contention. We do not find the case to be in point. We do 
not find from the testimony of this witness that he expressed an opinion as to the guilt or innocence of the 
defendant, or that his testimony constituted hearsay. This witness merely testified to the physical facts in 
relation to skid marks of the respective vehicles involved, identified certain photographs of the vehicles 
and the highway at point of impact between he cars, and testified as to voluntary statements made by the 
defendant soon after the defendant. 

¶20 Defendant complains of the failure of the trial court to give certain requested instructions. It is claimed 
that the jury was not instructed on defendant's theory of the case. 

¶21 The requested instructions mentioned are as follows: 

"No. 1. Gentlemen of the jury you are instructed to return a verdict of not guilty. 

"No. 2. Gentlemen of the jury you are instructed that if the defendant was confronted with 
an emergency and used his best judgment under the then existing circumstances and 
had no criminal intent to injure or harm any person or their property your verdict should 
be for the defendant. 

"No. 3. Gentlemen of the jury you are instructed that when one is confronted with a 
sudden emergency if he acts and conducts himself as a reasonable and prudent person 
would do under like circumstances he would not be guilty of any offense. 
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"No. 4. Gentlemen of the jury you are instructed that if you find and believe from the 
evidence in this case that the defendant had no intention to harm the deceased you 
should take the same instruction consideration." 

¶22 The instructions submitted, of course, related to the conduct of the driver of a motor vehicle in a 
sudden emergency and concerning the question of intent. 

¶23 The court gave consideration to the statutory provisions heretofore quoted, Tit. 47 O.S. 1951 §§ 
121.3 [47-121.3](a) and 121.4 [47-121.4](e) and gave, among others, the following instructions: 

15. "A driver of an automobile in a sudden emergency may act in good faith according to 
his own best judgment and he would not be held responsible for an error in judgment, 
provided he acted in a reasonable manner under the circumstances at the time of the 
emergency, unless the emergency itself has been brought about by some negligent act 
or acts on the part of the driver of the car, and if the driver of the car by his own negligent 
acts brought about the emergency, this rule does not apply." 

¶24 Concerning intent, under the circumstances as in this case, this court has previously 
treated the question in Winkler v. State, 45 Okl.Cr. 322, 283 P. 591; Lamb v. State, 70 
Okl.Cr. 236, 105 P.2d 799; and Beck v. State, 73 Okl.Cr. 229, 119 P.2d 865, 866. In the 
latter case, we said, paragraphs 4 and 5 of the syllabus: "Where the intent with which an 
offense is committed is an essential element of such offense, the operating of an 
automobile by a person charged with an offense in a manner forbidden by law takes the 
place of and supplies the unlawful intent. It then becomes a question of fact whether or 
not defendant at the time was guilty of culpable negligence in operating an automobile 
upon the highway in violation of the law.  

"While it is the duty of the courts to guard the rights of every defendant charged with 
crime and to give him the full benefit of every reasonable doubt of his guilt when tried for 
crime, it is equally the duty of the courts to protect the traveling public against reckless, 
wanton, wilful, and unlawful conduct of drivers of automobiles over the public roads of the 
state." 

¶25 In the Lamb case supra, we defined culpable negligence as follows [70 Okl.Cr,. 236, 105 P.2d 803]: 

"`Culpable negligence,' is the omission to do something which a reasonable and prudent 
person would do, or the doing of something which such a person would not do under the 
circumstances surrounding the particular case." 

¶26 We have examined the record herein very carefully, paying particular attention to the rulings of the 
court and the instructions requested and the instructions actually given. The record discloses, like the 
majority of criminal cases, a tragedy. The defendant was shown to have an excellent reputation in the 
community in which he lived for truth and veracity. He was only 18 years of age at the time and had never 
before been charged with any offense. Some of the most substantial citizens of Durant testified in his 
behalf. But the evidence supports the crime with which defendant was charged, and which resulted in the 
death of Judy Cordell Lancaster. The jury might have found the defendant guilty of manslaughter in the 
first degree, Tit. 21 O.S. 1951 § 711 [21-711](1), which would have supported punishment at confinement 
in the State penitentiary of not less than four years to life. But he was found guilty of manslaughter in the 
second degree, Tit. 21 O.S. 1951 § 716 [21-716], which carries a penalty of confinement in the State 
Penitentiary of not more than four years, or not less than two years, or by imprisonment in the county jail 
not exceeding one year, or by a fine not exceeding one thousand dollars, or both such fine and 
imprisonment. 

¶27 The jury could not agree upon the punishment to be assessed. The court no doubt by reason of 
leniency in the matter of the assessment of punishment, gave due consideration to all matters favorable 
to the defendant, except that the defendant being a school boy and apparently not a person of means, 
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was assessed a maximum fine, which is out of proportion to the amount of imprisonment assessed, and 
this court, after careful consideration, has concluded that the fine should be modified from one thousand 
dollars to five hundred dollars. 

¶28 With this modification, there is nothing presented that would justify further modification or the granted 
of a new trial. Public officials must perform their duties, regardless of how much they may sympathize with 
the one who is convicted. But for the defendant's negligent driving, the tragedy could not have occurred. 

¶29 The judgment appealed from as modified is affirmed. 

JONES and BRETT, JJ., concur. 


