
October 9, 2012

The Honorable Board of Council Members and Mayor at:

Prairie Village City Government
7700 Mission Rd
Prairie Village, KS 66208
9l 3-3 8 t-6464

Mayor Ronald Shaffer
Ashley Weaver
Dale Warman
Steve Noll
Ruth Hopkins
Michael Kelly
Andrew Wang

And:

City Administrator

Quinn Bennion
7700 Mission Rd
Prairie Village, KS 66208
9r3-385 -77ss

Laura Wassmer
Brooke Morehead
David Morrison
Charles Clark
David Belz
Ted Odell

City Attorney
Katy Logan
7700 Mission Rd
Prairie Village, KS 66208
913-451-5 168

qbennion@p_ykansas.com closAI(@lathropgagg,com

RE: PRAIRIE VILLAGE CITY WEAPONS AND FIREARMS ORDINANCE

GREETINGS:

Since the Kansas right to bear arms constitutional amendment was passed in 2010, the

Libertarian Party of Kansas has been reviewing weapons and firearm ordinances of counties and

cities throughout our great state.

We have reviewed the Prairie Village's weapons ordinance and have found it has been

preempted by K.S.A. 12-16,124 and is in violation of the Kansas Constitution. Specifically, it
completely bans the open carry of firearms and denies an individual's right to openly bear arms

on property open to the public.

K.S.A. 12-16,124 specifically states that cities and counties may only regulate an openly carried

loaded firearm on one's person. The statute does not discuss regulation of an unloaded firearm.

In 201 1, Kansas Attorney General Derek Schmidt issued two opinions that dealt with open carry

of firearms. The first opinion,2011-006, on page two, the Kansas Attorney General purposely

underlined that cities and counties may only regulate loaded open carry. The clear implication

was that cities and counties CANNOT regulate unloaded firearms in any way.



In addition to 20ll-006, the City of Wichita requested an Attorney General Opinion 20ll-024
on their city's weapons ordinance. On the first page of that opinion, the Kansas Attorney

General specifically states, "A city may not completely prohibit open carry." This finding

clearly reinforces the earlier opinion 20ll-006.

The Libertarian party is requesting that Prairie Village respond with proposed, simple changes to

your City weapons ordinances to reflect the above interpretations of State firearm laws and the

opinions of the Kansas Attorney General. Wichita and Overland Park have recently changed

their weapons ordinances to comply with Kansas state laws and constitutional mandates.

Furthermore, we believe, if forced to do so, the State of Kansas would support us in this

constitutional matter because of its effect on such a large population group. Obviously, should

the District Attorney or Attorney General find they agree with our assessment, they would have

the opportunity to take necessary corective action. See, Bobbett v. State,l0 Kan. 9 (1872).

Please review and assess our position, review the enclosed attachments, and feel free to contact

Earl Mclntosh or Lucas Thompson using the information below.

Respectfully,

12156 S. Stanley Rd
Overbrook, KS 66524
7 85-665-75 8 I

Kansas Libertarian Party
4208 SW Stonybrook Dr
Topeka, KS 66610
785-213-t715

Lucas L. Thompson, Esq.
Chief Legal Council
5942 SW 29th Street, Suite. A
Topeka, KS 66614
78s-783-8780

Al Terwelp, State C
Kansas Libertarian

Earl Mblntosh,2"" Amendment Chair



cc:

Kansas Attorney General
Derek Schmidt
120 SW 1Otr Ave
Topeka, KS 66612-1597
785-296-221s

Johnson County District Attorney
Stephen M. Howe
100 N. Kansas
Olathe, KS 66061
9t3-715-3000

Kansas State Rifle Association
Patricia Stoneking, President
PO Box 219
Bonner Springs, KS 66012
913-667 -3044

Attached documents:
Kansas Constitution Right to Bear Arms Amendment
Kansas Open Cany Law K.S.A. 12-16,124
Kansas Attorney General Opinions 201 l -006
Kansas Attorney General Opinions 201 l-024
Prairie Village - Chapter XI Public Offenses and Traffic
Bobbett v. State, l0 Kan. 9 (1872).



Kansas Constitution
Bill of Rights

Right to Bear Arms

Sec. 4. A person has the right to keep and
bear arms for the defense of self, family,
home and state, for lawful hunting and
recreational u$e, and for any other lawful
purpose.



12-16,124
Ghapter I 2.--ClTlES AND MUNICIPALITIES
Article 1 6.--MISCELLANEOUS PROVISIONS

12-16,1 24 subsection (2):

12-16,124. Firearms and ammunition; regulation by city or county, limitations. (a) No
city or county shall adopt any ordinance, resolution or regulation, and no agent of any city or
county shall take any administrative action, governing the purchase, transfer, ownership,
storage or transporting of firearms or ammunition, or any component or combination thereof.
Except as provided in subsection (b) and subsection (a) of K.S.A. 2007 Supp. 75-7c11, and
amendments thereto, any such ordinance, resolution or regulation adopted prior to the effective
date of this 2007 act shall be null and void.

(b) Nothing in this section shall:

(1) Prohibit a law enforcement officer, as defined in K.S.A. 22-2202, and amendments
thereto, from acting within the scope of such officer's duties;

(21 prohibit a city or county from regulating the manner of openly carrying a loaded
firearm on one's person; or in the immediate control of a person, not licensed under the
perconal and family protection act while on property open to the public;

(3) prohibit a city or county from regulating in any manner the carrying of any firearm in
any jail, juvenile detention facility, prison, courthouse, courtroom or city hall; or

(4) prohibit a city or county from adopting an ordinance, resolution or regulation requiring
a firearm transported in any air, land or water vehicle to be unloaded and encased in a
container which completely encloses the firearm or any less restrictive provision governing the
transporting of firearms, provided such ordinance, resolution or regulation shall not apply to
persons licensed under the personal and family protection act.

(c) Except as provided in subsection (b) of this section and subsection (a) of K.S.A. 2007
Supp. 75-7c11, and amendments thereto, no person shall be prosecuted or convicted of a
violation of any ordinance, resolution or regulation of a city or county which regulates the
storage or transportation of a firearm if such person (1) is storing or transporting the firearm
without violating any provision of the Kansas criminal code or (2) is otherwise transporting the
firearm in a lawful manner.

(d) No person shall be prosecuted under.any ordinance, resolution or regulation for
transporting a firearm in any air, land or water vehicle if the firearm is unloaded and encased
in a container which completely encloses the firearm.

History: L.2005, ch. 141, S 10; L.2007, ch. 166, S 1; May 3.



March 11,2011

ATTORNEY GENERAL OPINION NO. 2011.

The Honorable Lana Gordon
State Representative, 52nd District
3OO SW 10th Avenue
Topeka, Kansas 66612

Re: Cities and Municipalities-Miscellaneous Provisions-Firearms and
Ammunition; Regulation by City or County, Limitations; Openly Carrying a
Loaded Firearm.

A city or county may regulate the manner of openly carrying a loaded
firearm on the person of a concealed carry permit holder. A city or county
may regulate the manner of openly carrying a loaded firearm on the
person of a non-holder of a concealed carry permit holder. A city or
county may regulate the manner of openly carrying a loaded firearm in the
immediate control of a non-holder of a concealed carry permit holder,
whether on public or private property. A city or county may not regulate
the manner of openly carrying a loaded firearm in the immediate control of
a holder of a concealed carry permit when such holder is on public
property. Cited herein: K.S.A. 2010 Supp. 12-16,124.

Synopsis:

Dear Representative Gordon :

As Representative for the 52nd District, you ask for direction and clarification concerning
K.S.A. 2010 Supp. 12-16,124(bX2) that provides:

Nothing in this section shall: . prohibit a city or county from regulating the
manner of openly carrying a loaded firearm on one's person; or in the immediate
control of a person, not licensed under the personal and family protection act
while on property open to the public;



Representative Lana Gordon
Page 2

The italicized language in that provision was added to the statute during the 2007
legislative session.l

ln general, courts will first look to the plain language of a statute to determine its
meaning .2 From the plain language of this statutory provision, several elements of its
meaning are clear. First, the overall purpose of this provision is to set forth an
exception to the state's general policy of pre-emption of local authority to regulate
firearms. Second, the 2007 amendment to this statutory language clarifies the scope of
that exception by narrowing it to allow cities and counties to regulate only the open carry
of firearms, not the concealed carry of firearms. Third, the 2007 amendment further
clarifies the scope of that exception by narrowing it to allow cities and counties to
regulate only the open carry of loaded firearms, not unloaded firearms.

Thus, it is clear that this provision of law preserves the authority of cities or counties to
regulate the open carrying of loaded firearms but does not preserve cities or counties'
ability to regulate the concealed carry of firearms or their ability to regulate the open
carry of unloaded firearms.

The remaining language in this statutory provision further qualifies the authority of cities
and counties to regulate the open carrying of loaded firearms. However, the meaning of
the remaining language is not apparent from a plain reading of it. lts ambiguity results
from two items of punctuation: The placement of the semicolon in this provision has
created a sentence fragment that has no independent meaning, and the placement of
the comma in this provision results in uncertainty about what word or words the phrase
after the comma is intended to modify.

Thus, the plain language of this statutory provision reveals some but not all of the law's
meaning. When the plain language of a statute does not reveal the law's meaning,
courts then will look behind the statutory language and attempt to ascertain the intent of
the legislature in enacting the ambiguous statutory language."

The legislative history of this provision is instructive. When introduced, the 2007 bila
initially deleted all exceptions to the prohibition against cities and counties regulating the
purchase, transfer, ownership, storage or transporting of firearms or ammunitions.a
That suggests that the original intent of the 2007 amendment was to create uniformity in
the state law to advance the policy of preemption of local authority to regulate firearms.

After the initial bill was introduced, spirited testimony was presented before the House
Federal and State Affairs Committee by proponents and opponents of the bill.s Much of

t L.2oor,ch. 166, g 1.

lTompkins v. 8rse, 259 Kan. 39, 43 (1996).
'Sfafe v. Raschke,289 Kan. 91 1,914 (2009).
o 2oo7 HB 2s29.
5 Minutes, House Federal and State Affairs Committee, February 20,2007.
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the testimony appears to center on a debate about the merits or demerits of a policy of
preemption. Following amendments made by this Committee and the House Committee
of the Whole, the bill arrived in the Senate in substantially the same form that now
appears in K.S.A.2010 Supp. 12-16,124(b)(2).

Thus, it would seem that reading the ambiguous language of this statutory provision in
the manner that results in the greatest preemption of local control over the conduct of
concealed carry permit holders would be the interpretation most consistent with the
apparent legislative intent.6

To that end, it is necessary to analyze the variables in the remaining language of the
statutory provision. There are two variables remaining in the language: lts application
to concealed carry permit holders versus its application to non-permit holders and its
application to persons openly carrying a firearm on their person (whether on public or
private propefi) versus its application to persons openly carrying a firearm in their
immediate control while on property open to the public.

Considering each possible combination of those variables results in four factual
circumstances in which this provision may be applied. We consider those below and, in
each case, offer our conclusion as to the most likely interpretation of the statutory
provision in light of the language of the statute and the overall legislative intent of
promoting preemption.

First, regulation of the manner of openly carrying a loaded firearm on the person of a
concealed carry permit holder. We conclude that a city or county may regulate because
the language of the statute is clear and unambiguous. The pertinent language would be
read: "Nothing in this section shall: . prohibit a city or county from regulating the
manner of openly carrying a loaded firearm on one's person..." This language does not
distinguish between a holder of a concealed carry permit and a non-holder.

Second, regulation of the manner of openly carrying a loaded firearm on the person of a
non-holder of a concealed carry permit. We conclude that a city or county may regulate
because the language of the statute is clear and unambiguous. The pertinent language
would be read: "Nothing in this section shall: . prohibit a city or county from
regulating the manner of openly carrying a loaded firearm on one's person..." This
language does not distinguish between a holder of a concealed carry permit and a non-
holder.

u See testimony of Sen. Phillip Journey, Minutes, House Federal and State Affairs Committee, February
20, 2007 ("Cities may also prohibit non-licensees from carrying concealed or loaded unconcealed
firearms on their persons.") and testimony of Ed Klumpp, Kansas Association of Chiefs of Police, Minutes,
House Federal and State Affairs Committee, February 20, 2007 ("Our goal in working with the House
members and others on this bill has been two fold. First, we need to retain the ability for cities to regulate
persons not licensed under the act relating to firearms. . . .Second we wanted to clarify legislative intent to
minimize any misunderstanding about what cities and counties can and can't do relating to concealed
carry and other firearm issues addressed in this bill.")



Representative Lana Gordon
Page 4

Third, regulation of the manner of openly carrying a loaded firearm in the immediate
control of a non-holder of a concealed carry permit holder (whether on public or private
property). We conclude that a city or county may regulate because the most
reasonable manner of reading the statute to give meaning to its final, grammatically
challenged phrase, is as follows: "Nothing in this section shall: . . . prohibit a city or
county from regulating the manner of openly carrying a loaded firearm in the
immediate control of a person[,] not licensed under the personal and family protection
act while on property open to the public[;]"

Fourth, regulation of the manner of openly carrying a loaded firearm in the immediate
control of a holder of a concealed carry permit when such holder is on public property.
We conclude that a city or county may not regulate. The statute is silent on this factual
circumstance. Therefore, this circumstance does not give rise to an exception to the
general rule of pre-emption of local authority. This interpretation is consistent with the
overall legislative intent of the 2007 amendments to this statute.

While we believe that the above analysis and conclusions are the interpretation of the
statute that most nearly reflect the intent of the legislature, the ambiguity in the
language itself does tend to render difficult the sort of "clear direction and precise
clarification" you requested with respect to K.S.A.2010 Supp. 12-16,124(b)(2). Should
you wish to proceed with legislative clarification through a further amendment to this
statute, legal staff at my office would be at your service.

Sincerely,

DEREK SCHMIDT
ATTORNEY GENERAL

DS:AEA:ke
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Decembet 29,2011

ATTORNEY GENERAL OPINION NO. 2011. 024

Mr. Gary E. Rebenstorf
Director of Law and City Attorney
City Hall
455 North Main, 13th Floor
Wichita, Kansas 67202

Re:

Synopsis:

Cities and Municipalities-Miscellaneous Provisions-Firearms and
Ammunition; Regulation by City or County, Limitations.

Regulating "the manner of openly carrying a loaded firearm" includes local
ordinances requiring firearms to be carried in a holster, with the safety on,
and/or within the control of the individual at all times. A city may not
completely prohibit the open carry of a loaded firearm on one's person, or
in the immediate control of a person, while on property open to the public.
Cities may regulate the way, mode, or method of openly carrying a loaded
firearm within reaching distance of one's person. A firearm stored in a
glove compartment or underneath the seat of a vehicle is within the
immediate control of a person. A city may lawfully require firearm permits,
regulate training requirements and limit the make, model, and caliber of
firearms that may be carried by private security officers while engaged in
the duties of a private security officer. A city may not prohibit the
concealed carry of firearms by private security officers beyond the
restrictions authorized by the Personal and Family Protection Act, K.S.A.
2010 Supp. 75-7cQ1 ef seg. Cited herein: K.S.A. 2010 Supp 12-16,124;
K.S.A. 2010 Supp. 75-7c10; K.S.A. 2010 Supp. 75-7c17 .

Dear Mr. Rebenstorf:

As City Attorney for the City of Wichita, you ask several questions concerning the ability
of cities to regulate firearms. Your questions specifically pertain to K.S.A. 2010 Supp.
12-16,124(b)(2), which reads as follows:



Gary Rebenstorf
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(b) Nothing in this section shall:

(2) prohibit a city or county from regulating the manner of openly carrying
a loaded firearm on one's person; or in the immediate control of a person,
not licensed under the personal and family protection act while on property
open to the public.

We address each of your questions in turn.

1. What is meant by reoulatino the manner of openl)r carryinq a loaded firearm on
one's person?

Answer: K.S.A. 2010 Supp. 12-16,124 does not define "manner," so we base our
analysis on the ordinary meaning of the word. "Manne/' is defined as "[a] way, mode,
method of doing anything."' Therefore, K.S.A. 2010 Supp. 12-16,124(b)(2) preserves
the authority of a city or county to regulate the way, mode, or method of openly carrying
a loaded firearm on one's person, or in the immediate control of a person, who is not
licensed to carry a concealed weapon. We opine that this statute includes, but is not
necessarily limited to, a regulation requiring firearms to be secured in a holster,
requiring openly carried firearms to have the safety or, and requiring an individual
openly carrying a firearm to maintain control of the firearm at all times.

2. Does K.S.A. 12-16.124 preempt Section 5.88.01)ftt(et of the Wichita Citv Code?

Answer: Section 5.88.010(1)(e) of the Wichita City Code states: "Unlawful use of a
weapon is knowingly...Carrying on one's person any unconcealed, loaded firearm,
while on property open tg the public, except when on one's land or in one's abode or
fixed place of business."' Put another way, the Wichita City Code prohibits the open
carry of a loaded firearm on one's person while on public property in all circumstances.

ln Attorney General Opinion No. 2011-006, we determined that K.S.A. 2010 Supp. 12-
16,1 24(b)(2) carves out specific circumstances under which the general rule of
preemption of local regulatory authority3 does not apply. We further determined that
where K.S.A. 2010 Supp. 12-16,124(b)(2) is silent on a factual circumstance, local

I Black's Law Dictionary, sth Edition (1979).
I Emphasis added.
' K.S.A. 2010 Supp. 12-16,124(a): "No city...shall adopt any ordinance, resolution or regulation...
governing the purchase, transfer, ownership, storage or transporting of firearms or ammunition..." We
note that this preemption language bars the "transporting of firearms." The United States Supreme Court,
in discussing a case regarding firearms, has discussed the relationship between the terms "carry" and
"transport" and has noted that " 'transport' is a broader category that includes'carry' ". Muscarello y. U.S.,
524 U.S. 125, 135 (1998). Given the general intent of the Kansas legislature to preempt local regulation
of firearms, as we discussed in Opinion 2011-06, and given the Supreme Court's observation in
Muscarello that "transport" includes "carry," we believe that the preemption language in K.S.A. 2010
Supp. 12-16, 124(a) includes the open carry of firearms and that, therefore, it is necessary to analyze
whether any of the statutory exceptions to that general preemption apply.
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authority is preempted. ln this instance, the Wichita City Code prohibits any manner of
openly carrying a loaded firearm while on property open to the public. By contrast,
K.S.A. 2010 Supp. 12-16,124(b)(2) allowg a city to regulate "the manner of openly
carrying a loaded firearm," which implies that a city may adopt ordinances to govern
the way, mode, or method of such open carry, but may not ban the practice entirely. A
city ordinance prohibiting any form of open carry of a loaded firearm on public property
is a factual circumstance not within the exception created by K.S.A. 2010 Supp. 12-
16,124(b)(2). As such, we opine that Section 5.88.010(1Xe) of the Wichita City Code is
preempted.

3. What is meant by requlatino the manner of openl:l carryinq a loaded firearm in
the immediate control of a person?

Answer: Kansas statutes do not define "immediate control of a person," but we take
guidance from court holdings regarding vehicle searches and seizures, because such
cases frequently involve a determination of whether a seized item was within the
immediate control of an occupant of the vehicle. The United States Supreme Court has
held that the area in "immediate control" of an occupant of a vehicle is the area within
"reaching distance" of that person.o By extension, we opine that a firearm is in the
immediate control of a person if such firearm is within reaching distance of that person.

As noted in Answer No. 1 above, K.S.A. 2010 Supp. 12-16,124(b)(2) preserves the
authority of a city or county to regulate the way, mode, or method of openly carrying a
loaded firearm on one's person, or in the immediate control of a person, who is not
licensed to carry a concealed weapon. Applying our logic in Answer No. 1 above to this
question, we opine this statute includes, but is not necessarily limited to, a regulation
requiring firearms to be secured in a holster, requiring openly carried firearms to have
the safety on, and requiring an individual openly carrying a firearm to maintain control of
the firearm at all times.

4. lf the lanouaoe "immediate control of a person" in K.S.A. 12-16,124(btQt includes
carrvino a firearm in a vehicle. does this include the olove compartment or under
the seat?

Answer: As noted above, the area in "immediate control" of an occupant of a vehicle is
the area within "reaching distance" of that person.s By this standard, a glove
compartment or the area beneath a seat would likely be considered within the
immediate control of an occupant of a vehicle. K.S.A. 2010 Supp. 12-16,124 does not
define "concealed," so we apply the ordinary meaning of the word, which is "kept from
sight or view."6 A firearm stored under a seat or inside a glove compartment is kept from
sight or view, and thus would be considered a concealed firearm outside the scope of
K.S.A. 2010 Supp. 12-16,124(b)(2).

o New Yorkv. Belton,4s3 U.S. 454 (1981).
5 td.
6 Black's Law Dictionary, Sth edition (1979).
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5. Does K.S.A. 12-16.124 preempt Section 5.88.01)ftt(fi of the Wichita Citv Code?

Answer: Section 5.88.010(1Xf) of the Wichita City Code states: "Unlawful use of a
weapon is knowingly...Carrying in any vehicle under one's immediate control, while on
property open to the public, any loaded firearm, except when on one's land or in one's
abode or fixed place of business." Put another way, the Wichita City Code prohibits the
carrying of a loaded firearm in a vehicle under one's immediate control while on public
property in all circumstances.

As a threshold matter, we note that the syntax of Section 5.88.010(1Xf) of the Wichita
City Code suggests that the vehicle, and not the firearm, must be within the immediate
control of the person. For example, a citizen driving through a city parking lot with a
loaded firearm in the trunk of the vehicle would be in violation of Section
5.88.010(1)(0.This language would prohibit an individual from carrying any loaded
firearm anywhere in a vehicle, when such vehicle is under the immediate control of the
individual and is on property open to the public.

K.S.A. 2010 Supp. 12-16,124(b)(2) allows cities to regulate the manner of carrying a
loaded firearm in the immediate control of person, who is not a concealed carry
licensee, while on public property. However, Section 5.88.010(1)(0 of the Wichita City
Code effectively makes it unlawful to be present in a vehicle with a loaded weapon on
public property. ln our opinion, Section 5.88.010(1Xf) of the Wichita City Code goes
beyond the preemption exception of K.S.A. 2010 Supp. 12-16,124(b)(2), and thus is
preempted by K.S.A. 2010 Supp. 12-16,124(a).

6. Does K.S.A. 12-16,124 preempt Section 5.88.01)ftt(qt of the Wichita Citv Code
as it relates to non-holders of concealed carrv permits?

Answer: Section 5.88.010(1Xg) of the Wichita City Code states: "Unlawful use of a
weapon is knowingly...Carrying in any air, land or water vehicle an unloaded firearm
that is not encased in a container which completely encloses the firearm." Section
5.88.010(6Xa) of the Wichita City Code states that Section 5.88.010(1Xg) shall not
apply to holders of concealed carry permits.

K.S.A. 2010 Supp. 12-16,124(b)(4) states:

(b) Nothing in this section shall:

(4) prohibit a city...from adopting an ordinance, resolution or regulation
requiring a firearm transported in any air, land or water vehicle to be
unloaded and encased in a container which completely encloses the
firearm or any less restrictive provision governing the transporting of
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firearms, provided such ordinance, resolution or regulation shall not apply
to persons licensed under the personat and famity protection act.7

Because Section 5.88.010(1Xg) of the Wichita City Code does not exceed the statute's
exception to the general rule of preemption of local firearms ordinances, and because
Section 5.88.010(6Xa) expressly exempts concealed carry license holders from the
ordinance, we opine that Section 5.88.010(1Xg) of the Wichita City Code is not
preempted by state law.

7. Does K.S.A. 12-16,124 preempt the Citv from requirinq firearm permits for private
securitv officers?

Answer: No. Cities' home rule powers authorize cities to "determine their local affairs
and government" so long as local rules are not preempted by state law.8 Legislative
intent to eliminate the authority of a city to ena^ct local regulations must be clearly
manifested in statute, and cannot be implied.o K.S.A. 2010 Supp. 12-16,124(a)
preempts city regulations governing the "purchase, transfer, ownership, storage or
transporting of firearffis," but does not expressly preempt the authority of cities to
require occupational licenses. A private security officer firearm permit does not impact
the purchase, transfer, ownership, storage or transportation of firearms. ln our opinion,
city firearm permits for private security officers are not preempted by state law.

8. Does K.S.A. 12-16.124 preempt the Citv from requlatina trainino requirements
and limitinq make. model. and caliber of firearms that mav be carried bv private
securitv officers?

Answer: No. As noted above, K.S.A. 2010 Supp. 12-16,124(a) preempts city regulations
governing the "purchase, transfer, ownership, storage or transporting of firearms." A city
regulation governing training requirements for private security officers, or limiting the
types of firearms that may be carried while on duty as a private securi$ officer, does not
govern an individual's ability to lawfully purchase, transfer, own, store or transport
firearms in their capacity as a private citizen. lt is our opinion that K.S.A. 2010 Supp. 12-
16,12 @) is not intended to preempt local occupational regulations that only affect on-
the-job activities.

9. Can the Citv prohibit a person holdina a concealed carrv license from carrvino a
concealed firearm while performinq the duties of a private securitv officer?

Answer: A city may prohibit a city employee from carrying a concealed handgun while
on city property or while engaged in the duties of city employment.lo A city also may
prohibit any concealed carry of a handgun within a city building so long as signs are

7 Emphasis added. The Personal and Family Protection Act, K.S.A. 2O1O Supp. 75-7c01 ef seg.,
authorizes the issuance of concealed carry licenses.
I Xan. Const. Art. 12, $5(b); Junction City v. Lee,216 Kan. 495 (1975).
n Zimmerman v. Boarcl of County Comm'rs of Wabaunsee County,289 Kan. 926,973 (2OOg).
to K.S.A. 2o1o Supp. 75-7c10(b)(1).
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posted notifying the public of the prohibition.ll Lastly, carrying a concealed handgun
may be prohibited in certain buildings provided such premises are conspicuously posted
as prohibiting concealed carry.12

Aside from the above restrictions, no city may regulate,,restrict, or prohibit the carrying
of concealed handguns by concealed carry licensees. '' Thus, the city would not be
authorized to prohibit a person holding a concealed carry license from carrying a
concealed firearm while performing the duties of a private security officer.

Sincerely,

Derek Schmidt
Attorney General

Sarah Fertig
Assistant Attorney General

DS:AA:SF:ke

ttK.S.A. 
2O1O Supp. 75-7c10(bx2).t'K.S.A. 
2O1O Supp 75-7c10(a).tt K.S.A. 2O1O Supp. 75-7c17(a). This statute also permits counties to adopt a resolution to prohibit

concealed carry by United States attorneys, district attorneys and other public attorneys inside a county
courthouse, but this provision does not apply here.



CHAPTER XI. PUBLIC OFFENSES & TRAFFIC

Uniform Offense Code
Local Regulations
Drugs
Smoking
Criminal Littering
Standard Traffic Ordinance
Local Traffic Regulations
Towing Regulations
Hazardous Materials
Parades
Street Race Contests
Temporary Parking of Construction Equipment Vehicles
Restricted Residential Parking

Article 1.

Article 2.
Article 3.
Article 4.
Article 5.
Article 6.
Article 7.
Article 8.
Article 9.
Article 10.
Article 1 1.

Article 12.
Article 13.

ARTICLE 1. UNIFORM OFFENSE CODE

11-101. INCORPORATING UNIFORM PUBLIC OFFENSE CODE. There is hereby
incorporated by reference for the purpose of regulating public offenses within the
corporate limits of the City of Prairie Village, Kansas, that certain code known as the
"Uniform Public Offense Code," edition of 2011, prepared and published in book form
by the League of Kansas Municipalities, Topeka, Kansas, with certain sections
deleted and with additional and supplemental sections, such incorporations being
authorized by K.S.A. 512-3301 and 12-3302 and K.S.A. 512-3009 through 12401t.
No fewer than three copies of said Uniform Public Offense Code shall be marked or
stamped, "Official Copy as Incorporated by the Code of the City of Prairie Village,
Kansas" with such additional sections clearly marked and filed with the City Clerk to
be open to inspection and available to the public at all reasonable hours. (Ord. 2069,
Sec. 1,2004: Ord. 2085, Sec. 1,2004; Ord. 2102, Sec. 1, 2005; Ord. 213O, Sec. 1,
2006; Ord. 2158, Sec. 1, 2007: Ord. 2177, Sec. 1, 2008; Ord. 2210, Sec. 1, 200g;
Ord. 2232, Sec. 1, 2010; Ord. 2240, Sec. 1, 2011)

11-102. UNIFORM PUBLIC OFFENSE CODE; ADDITIONS. Article 5 of the Uniform
Public Offense Code is hereby amended by deleting existing Section 5.6 inserting in
place thereof the following:

Section 5.6 Purchase or Possession of Gigarettes or Tobacco Products by a
Minor.
It shall be unlaMul for any person:
(a) Who is under 18 years of age to purchase or attempt to purchase cigarettes or

tobacco products; or
(b) Who is under 18 years of age to possess or attempt to possess cigarettes or

tobacco products. (K.S.A. 79-3321 .3322, as amended)
Violation of this section shall be an ordinance cigarette or tobacco infraction for which
the fine shall be a minimum of $25 and a maximum of $100. ln addition, the judge
may require the juvenile to appear in court with a parent or legal guardian. (Ord
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requested in writing that the publisher or deliverer of the material not place or
deposit the material on the structure or lot.

(b) Exceptions. The provisions of this section shall not apply to distributions made
through the U.S. Postal Service or any other private postal service.

(c) Penalties. Any person who violates the provisions of this section shall, upon
conviction thereof, be punished for each such violation by a fine not exceeding
$100 for each such violation. (Ord. 2069, Sec. 4,2004; Ord. 2102, Sec. 5,
2005; Ord. 2136, Sec. 5, 2006; Ord. 2158, Sec. 5, 2007; Ord. 2177, Sec. 5,
2008; Ord. 2210, Sec. 6, 2009; Ord. 2232, Sec. 6, 2010; Ord. 2240, Sec. 6,
2011)

Section 9.16 Residential Picketing. lt is unlawful for any person to engage in
picketing before or about the residence or dwelling of any individual in the city or
before or about any church in the city.

Every person convicted of violating this section shall be imprisoned for not more than
one year or fined not more than $2,500 or by both such fine and imprisonment,
provided that any person convicted of a second or subsequent conviction shall be
required to be confined to not less than five consecutive days in the county jail in
addition to any penalty assessed, which period of imprisonment shall not be
suspended nor the defendant placed on probation until the five consecutive days are
served.
(Ord. 2069, Sec. 4, 2004; Ord. 2085, Sec. 4, 2004; Ord. 2102; Sec. 5, 2005; Ord.
2110, Sec 1, 2005; Ord. 2136, Sec. 5, 2006; Ord. 2158, Sec. 5,2007; Ord. 2177,
Sec. 5, 2008; Ord. 2210, Sec. 6, 2009; Ord. 2232, Sec. 6,2010; Ord. 2240, Sec. 6,
2011)

11-107. SAME. Article 10 of the Uniform Public Offense Code is hereby amended by
deleting existing Section 10.1 and inserting in place thereof the following:

Section 10.1 Criminal Use of Weapons.
(a) Criminal use of weapons is knowingly:

(1) Selling, manufacturing, purchasing, possessing or carrying any bludgeon,
sandclub, metal knuckles or throwing star, or any knife, commonly
referred to as a switch-blade, which has a blade that opens automatically
by hand pressure applied to a button, spring or other device in the handle
of the knife, or any knife having a blade that opens or falls or is ejected
into position by the force of gravity or by an outward, downward or
centrifugal thrust or movement. This subsection shall not prohibit any
ordinary pocket knife, which has a spring, detent or other device which
creates a bias towards closure of the blade and which requires hand
pressure applied to such spring, detent, or device through the blade of the
knife to overcome the bias towards closure to assist in the opening of the
knife;

(2) Carrying concealed on one's person or possessing with intent to use the
same unlavvfully against another, a dagger, dirk, billy, blackjack, slung
shot, dangerous knife, straight-edged razor stiletto or any other dangerous
or deadly weapon or instrument of like character, except that an ordinary
pocket knife with no blade more than four inches in length, shall not be
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construed to be a dangerous knife or a dangerous or deadly weapon or
instrument;

(3) Carrying on one's person or in any land, water or air vehicle, with intent to
use the same unlavvfully, a tear gas or smoke bomb or projector or any
object containing a noxious liquid, gas or substance;

(4) Carrying any pistol, revolver, shotgun, rifle or other firearm with similar
characteristics, concealed or exposed on or about the person, or in or on
any part or area of any air, land or water vehicle unless the pistol, revolver
or other firearm is unloaded and encased in a container that completely
encloses the pistol, revolver or other firearm, except when on the person's
land or in the person's abode or fixed place of business;

(5) Setting a spring gun;
(6) Possessing any device or attachment of any kind designed, used or

intended for use in silencing the report of any firearm.
(b) Subsections (a) (1), (2), (3) and (4) shall not apply to or affect any of the

following:
(1) Law enforcement officers or any person summoned by an officer to assist

in making arrests or preserving the peace, while actually engaged in
assisting that officer;

(2) Wardens, superintendents, directors, security personnel and keepers of
prisons, penitentiaries, jails and other institutions for the detention of
persons accused or convicted of crimes, while acting within the scope of
their authority;

(3) Members of the armed services or reserve forces of the United States or
the Kansas National Guard while in the performance of their official duty;
or

(4) Manufacture of, transportation to, or sale of weapons to a person
authorized under (b) (1) through (b) (3) of this section to possess such
weapons.

(c) Subsection (a) (4) does not apply to or affect the following:
(1) Watchmen, while actually engaged in the performance of the duties of

their employment;
(2) Licensed hunters or fishermen, while engaged in hunting or fishing;
(3) Private detectives licensed by the state to carry the firearm involved, while

actually engaged in the duties of their employment;
(4) Detectives or special agents regularly employed by railroad companies or

other corporations to perform fulltime security or investigative service,
while actually engaged in the duties of their employment; or

(5) The state fire marshal, the state fire marshal's deputies or any member of
a fire department authorized to carry a firearm pursuant to K.S.A. Supp.
31-157 and amendments thereto, while engaged in an investigation in
which the fire marshal, depu$ or member is authorized to carry a firearm
pursuant to K.S.A . 31-157 and amendments thereto.

(d) Subsections (a)(1) and (6) shall not applyto any person who sells, purchases,
possesses or carries a firearm, device or attachment which has been rendered
unserviceable by steel weld in the chamber and marriage weld of the barrel to
the receiver and that has been registered in the national firearms registration
and transfer record in compliance with 26 U.S.C. 5841 et seq. in the name of
that person and, if that person transfers that firearm, device or attachment to
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another person, has been so registered in the transferee's name by the
transferor.

(e) Subsection (a)(4) shall not apply to any person carrying a concealed weapon as
authorized by K.S.A. Supp. 75-7c01 through 7S-TI1T.

(f) lt shall be a defense that the defendant is within an exemption. (K.S.A.21-
4201)

(g) Violation of this section is a Class A violation.
(ord. 2069, sec. 5, 2004; ord. 2085, sec. 5, 2004; ord. 2102, sec. 6, 2005; ord.
2136, Sec.6,2006; Ord.2158, Sec.6,2007; Ord.2177, Sec.6,2008; Ord.2210, Sec.
7 ,2009: Ord. 2232, Sec. 7 , 2010; Ord. 2240, Sec. 7 , 2011)

Section 10.1.1 Goncealed Carry; Where Prohibited.
(a) No license issued pursuant to Chapter 32 of the 2006 Session Laws of Kansas
shall authorize the licensee to carry a concealed weapon into:

(1) Any place where an activity declared a common nuisance by K.S.A. 22-
3901, and amendments thereto, is maintained;
Any police, sheriff, or highway patrol station;
Any detention facility, prison, or jail;
Any courthouse;
Any courtroom, except that nothing in this section would preclude a judge
from carrying a concealed weapon or determining who will carry a
concealed weapon in the judge's courtroom;
Any polling place on the day an election is held;
Any meeting of the governing body of a court, city, or other political or
taxing subdivision of the state, or any committee or subcommittee thereof;

(8) On the state fairgrounds;
(9) Any state office building;

(10) Any athletic event not related to or involving firearms which is sponsored
by a private or public elementary or secondary school or any private or
public institute of postsecondary education;

(1 1) Any professional athletic event not related or involving firearms;
(12) Any portion of a drinking establishment as defined by K.S.A. 41-2601, and

amendments thereto, except that this provision shall not apply to a
restaurant as defined by K.S.A. 41-2601, and amendments thereto;

(13) Any elementary or secondary school building or structure used for student
instruction or attendance;

(14) Any community college, college, or university facility;
(15) Any place where the carrying of firearms is prohibited by federal or state

law;
(16) Any child exchange and visitation center provided for in K.S.A. 75-720

and amendments thereto;
(17) Any community mental health center organized pursuant to K.S.A. 1g-

4001 ef seq., and amendments thereto; mental health clinic organized
pursuant to K.S.A. 65-211 ef seg., and amendments thereto; psychiatric
hospital licensed under K.S.A. 75-3307b, and amendments thereto; or
state psychiatric hospital, as follows: Larned state hospital, Osawatomie
state hospital, or Rainbow mental health facility;

(18) Any city hall;
(19) Any public library operated by the state or political subdivision of the state;

(2)
(3)
(4)
(5)

(6)
(7)
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(20) Any day care home or group day care home, as defined in Kansas
administrative regulation 28-4-113, or any preschool or childcare center,
as defined in Kansas administrative regulation 28-4-420; or

(21) Any church or temple.
(b) Violation of section is a Class A violation. (2006 Session Laws of Kansas,

Chapter 32)
(Ord. 2136, Sec. 6, 2006; Ord. 2158, Sec. 6, 2007; Ord. 2177, Sec. 6, 2008; Ord.
2210, Sec. 7 , 2009; Ord. 2232, Sec. 7 , 2010; Ord. 2240, Sec. 7 , 2011)

10.1.2 Concealed Carry; Where Prohibited by Employers.
(a) Nothing in Chapter 32 of the 2006 Session Laws of Kansas shall be construed

to prevent:
(1) Any public or private employer from restricting or prohibiting in any

manner persons licensed under the act from carrying a concealed
weapon while on the premises of the employer's business or while
engaged in the duties of the person's employment by the employer; or

(2) Any entity owning or operating business premises open to the public from
restricting or prohibiting in any manner persons licensed under the act
from carrying a concealed weapon while on such premises, provided that
the premises are posted in a manner reasonably likely to come to the
attention of persons entering the premises, as premises where carrying a
concealed weapon is prohibited; or

(3) A property owner from restricting or prohibiting to any manner persons
licensed under the act from carrying a concealed weapon while on such
property provided that the premises are posted, in a manner reasonably
likely to come to the attention of persons entering the property where
carrying a concealed weapon is prohibited.

(b) Carrying a concealed weapon on premises in violation of any restriction or
prohibition allowed by subsection (a), or in violation of any restriction or
prohibition allowed by subsection (b) or (c) if the premises are posted as
required by such subsection, is a Class B violation. (2006 Session Laws of
Kansas, Chapter 32)

(Ord. 2136, Sec. 6, 2006; Ord. 2158, Sec. 6, 2007; Ord. 2177, Sec. 6, 2008; Ord.
2210, Sec. 7 , 2009; Ord. 2232, Sec. 7 , 2010; Ord. 2240, Sec. 7 , 2011)

10.1.3 Concealed Carry; When lmpaired. lt is a Class A violation for a person
licensed pursuant to Chapter 32 of the 2006 Session Laws of Kansas to carry a
concealed weapon while under the influence of alcohol or drugs, or both. (2006
Session Laws of Kansas, Chapter 32)
(Ord. 2136, Sec. 6, 2006; Ord. 2158, Sec. 6, 2007; Ord. 2177, Sec. 6, 2008; Ord.
2210, Sec. 7 , 2009; Ord. 2232, Sec. 7 ,2010; Ord. 2240, Sec. 7 , 2011)

11-108. SAME. Article 10 of the Uniform Public Offense Code is hereby amended to
delete sections 10.24 Smoking Prohibited, 10.25, Smoking-Posted Premises and
10.26, Smoking Prohibited-Penalties and supplemented to add the following
provisions:

Section 10.27 lntoxicating Liquor and Cereal Malt Beverage -- Gonsumption
and Possession of Open Containers Prohibited at Gertain Places. lt is unlawful
for any person to drink, consume, or possess an open container of alcoholic liquor or
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West lleadnotes (4)

I lVlandamus

Persons Entitled to Relief

Mandamus to public officers to perform a public

duty will issue only at the suit of the county

attorney or attomey general.

t] Cases that cite this headuote

2 Mandamus
. lnterest irr Subject-Matter

Mandamus to compel the county court to cause an

election to be held in a county for the relocation

of the county seat will not lie at the instance of
persons having no interest different in kind or

degree from that of the community in general.

2 Cases that cite this headrrote

3 Mandamus

lnterest as citizens or taxpayers

Where a private citizen sues out mandamus, he

must show an interest specific and peculiar in

himself, and not one that he shares with the

community in general.

8 Clases that cite this heaclnote

4 l\{andamus

. I)emand and refirsal or def'ault

Mandamus will not lie, under Civ.Code, $ 689,

authorizing the issuance of the writ "on the

information of the par.ty beneficially interested,"

at the instance of a private citizen, to compel the

county commissioners to submit to a vote of the

people the question ofmoving a county seat, when

there is no allegation that the county attorney or

attorney general refused to act.

l9 Clases that cite this headnote

*9 Error from Ottawa district court.

On the thirty-first of October, 1871, H. M. Dresher, W.

W. Lambert, E. E. Eaton, O. B. Potter, C. C. Olney, and

Thomas Waddell, as relators, made and filed their petition

in the district court of Ottawa count5r, alleging "that they

are legal electors, tax-payerso and the lawful owners of
lands and tenements in the town of Lindsay," etc., and

praying that a writ of mandamus be awarded, commanding

Bobbett, Morton, and Carr, constituting the board of county

commissioners of said county, to pass an order for and cause

an election to be held in said county for the relocation of
the *10 county seat of the county of Ottawa." The court

found, as conclusions of fact, as follows: (l) That the board

of county commissioners, at a regular session on the fourth of
July, 1871, on the petition of F. H. Cotton and others, legal

voters of said county, for an election for the relocation of
the county seat of said county, ordered that an election for
the relocation of said county seat be held on the twenty-first
of August,l87l, and that the county clerk make publication

of said election according to law, and that said order was

entered on the records of said board. (2) That 360 of the legal

voters of said county signed said petition; that the number of
electors in said county, as retumed by the last assessment rolls

as found by said board, was 534, and that over three-fifths

of the legal electors signed said petition. (3) That the county

buildings at the county seat cost the county less than $10,000,

as admitted by both parties. (4) That on the nineteenth of July,

1871, at a special meeting of said board, they entered on their
records that they rescinded said order of fourth July. (5) That

on the said nineteenth of July said board struck from said

list of petitioners the names of 123 persons, solely because

their names did appear on the assessment rolls, although they

were legal voters at that time; that after deducting said 123

names, there would not remain on said petition three-fifths of
the names appearing on said assessment rolls; and the court

find that said 123 names were not on the assessment rolls. (6)

That said board have neglected and refused to appoint a day

and cause notice to be given for an election to vote for the

relocation of said county seat.

As a conclusion of law the court found and decided that

it was the duty of said board to appoint a day, and cause
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legal notice to be given, for an election for relocation of said

county seat, and rendered judgment awarding a peremptory

writ of mandamus, directed to plaintiffs in error, ordering

and commanding them, within 50 days from the fourth of.
November, 1871, to fix or appoint a day for an election, to be

held in said county for the relocation of said county seat, and

to cause *11 legal notice to be given of the same.

Attomeys and [,aw Finns

McClure & Humphrey, for plaintiffs in error.

Under sections 2, 4, c. 26, Gen. St. 297, the board of county

commissioners were not authorized to order an election unless

the petition was signed by three-fifths of the legal electors

whose names were upon the last assessment rolls of the

several township assessors in the county. The commissioners

rightly excluded from the count the names of 123 of legal

electors whose names were upon the petition, but not on the

last assessment rolls, which left 237 names on the petition;

said 237 being less than three-fifths, as required in section 2 
.

of above act. The rule laid down by section 4 of said act was

intended to apply, not only for the purpose of ascertaining the

number of petitioners required, but also to designate who are

the electors qualified to sign the petition. Section 5 of said

chapter 26 provides that the election shall be held in 50 days

from the presentation of the petition, which was on the fourth

of July, 1871. The time limited by law had expired before

the service of a notice that an application for a mandamus

would be made in the district court; and the court erred in its

order directing the commissioners to fix a day for holding an

election, under the proceedings of said board at the session

held July 4,1871.

The board of county commissioners are vested with judicial

functions in the discharge of the duties conferred upon them

by chapter 26, Gen. St., and such discretion cannot be

controlled by a superior court. In a matter affecting public'
interests or rights, merely private individuals, possessing no

peculiar or special interests or rights to be affected, cannot

apply for the writ of mandamus. Moses, Mand. 194, 196

Hil. New Trials, 627; Crall v. Ct"rnrmissioners Jackson Co.

5 Kan. *518; People v. Regents of University,4 Mich. 98.

Mandamus is merely a civil remedy. Kendall v. U. S. l2 Pet.

615; Kerrdall v. Stokes, 3 Horv. 100; Com. v. l)enrrison,24

llow.97.
*12 A. L. Willams, A. J. Ingersoll, and John Guthrie, for

defendants in error.

The principal controversy seems to be the construction of
section 4, p. 297 , Gen. St., to-wit: "Sec. 4. For the purposes

of this act the number of legal electors in the county shall

be ascertained from the last assessment rolls of the several

township assessors in the count5/." This section, though not

very aptly expressed, provides a rule by which the number

of legal voters in the county may be ascertained. That is, for
"the purpose" of ascertaining the number of legal voters in
the county, the county board shall look at the last assessment

rolls, and if there be three-fifths as many legal electors

petitioning for a submission of the question of relocating the

county seat as there appears on the said rolls, then it is the duty

of the board to submit the question whether the petitioners'

names be or be not on said assessment rolls. It appears by
the second special finding of fact "that over three-fifths of the

legal electors signed said petition." lt does not appear from
the findings of the court that there were more than 534 legal

voters in Ottawa county in July, 1871. It is true there was

that number on the assessment rolls; how many have removed

from the county between the first of March and July does

not appear. The statute does not require that such petitioners

or electors shall be on the assessment rolls before they can

petition or vote at an election for the relocation of a county

seat; nor is there any property qualification prescribed. Any
person who may vote at any other election may vote on this

question. It follows that the intention of the statute is that

when three-fifths of *13 the electors of the county shall ask

this question to be submitted, that it then becomes the duty of
the board doing county business to order an election. Section

2,p.297, Gen. St. 1868.

Opinion

BREWER, J.

Counsel for plaintiffs in error have abandoned all the points

but one in this case, and upon that rest their claim for a

reversal of the judgment of the district court. Defendants in
error applied for a mandamzs to compel plaintiffs in error,

who constitute the board of county commissioners of Ottawa

county, to submit to a vote of the people the question of
relocating the county seat. They allege themselves to be

"legal electors, tax-payers, and the lawful owners of lands

and tenements in the town of Lindsay," a place other than

the present county seat. Does this show such an interest as

entitles them to the mandamus? This is the only question

presented for our consideration. When mandamus is sought

to enforce some matter of private interest, the relator must

show such interest in himself. A stranger may not interfere

when the party beneficially interested is himself silent. Upon

this there is no controversy. But where the proceedings are for
the enforcement of a duty, affecting not a private but a public
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right, one common to the whole community, there is great

conflict of authority as to who may apply for the writ, and

what interest must appear in the relator. In Sanger r,. County

Com'rs. 25 Me. 291, TENNEY, J., says: "A private individual

can apply for this remedy only in those cases where he has

some private or particular interest to be subserved, or some

particular right to be preserved or protected by the aid of this

process, independent of that which he holds in common with
the public at large; and it is for the public officers exclusively

to apply when public rights are to be subserved. Supporting

this view are the cases of Bates v. Overseers of the Peior of
Plymouth, l4 Gray, 163: People v. Regents ol'the LJrriversity,

4 Mich. 98; People v. Inspectors ol'State Prison,4 Mich. 187:

Heffner v. t'14 Com. 28 Pa. St. 108. On the other hand, in
Ilamilton v. State, 3 Ind. 452, the court uses this language:

That the defendant should discharge correctly the duties ofhis
office was a matter in which Bates, as a citizen of the county,

had a general interest, and that interest was of itself sufficient

to enable him to obtain the mandamus in question, and have

his name inserted as the relator." And sustaining this are the

following: People v. Collius, l9 Wend. 56; C'ounty of Pike v.

State. ll lll.202; State v. County.ludge. T lowa, 186; State

v. Bailey, Id. 390; Moses, Mand. 197.

It is evident from these citations that a decision either way

would be well supported by authority. Here the relators

show no interest differing in kind or degree from that of
the community in general. They simply allege that they are

voters, pay taxes, and own property. That this gives them no.

specific, peculiar interest in the question is well shown by the

opinion in the case of Craft v. Cclmmissioners Jackson Co.

5 Kan. *518. That the duty sought to be enforced is a public

duty--one affecting the whole community--is also clear. The

question is therefore nanowed down to this: Can a private

citizen, by mandamus, compel the performance of a public

duty? To allow any citizen to litigate with public officers the

propriety of their acts, exposes them to constant litigation.

If one may, so may another. If one act may be litigated,

so may all; and so the time, attention, and thought of the

officer diverted from the duties of his office to the defense of
harassing suits. This topic is pursued at length in the case of
Craft v. Commissioners Jackson Co., just cited, and needs no

further discussion here.

Again, mandamus. like other proceedings under our Code,

should be brought in the name of the party interested. Statc'
v. Marston, 6 Karr. *532. Where a public duty is neglected,

the public, the community as a whole, is the party interested.

Where a wrong is done to a corporation, not a stockholder,

an individual member, but the corporation itself, appears

as plaintiff, and pursues the remedy. *15 Where the law

of the state is broken by the commission of a crime, the

state prosecutes, not the individual. It is not ""John Doe

against John Smith," (charge, murder,) but "The State of
Kansas against John Smith." Not only is the state the nominal

plaintiff, but public officers, and not private citizens, conduct

the prosecution. So, where a public duty is neglected, the

party wronged--the public--should be the complainant, and

her officers should conduct the suit. The great business of
the public is carried on by agents,--officers whom the people

select; and if the public suffers wrong, it is the duty of those

agents to see that such wrong is righted. The county attorney

and attomey general are the officers specially charged with
the duty of representing the public in all litigation. Gen. St.

c.25, $ 136, p.284; chapter 102, $ 64,p.986. Theycanuse

the name of the county or state to pursue any remedy. If they

decline to institute proceedings, when proceedings ought to

be instituted, the courts may, perhaps, on a proper showing,

compel them to proceed, or permit others to use the name

of the state, so that justice may not fail. Here there is no

suggestion of any unwillingness of either the county attorney

or the attorney general to take any legal measures deemed

necessary to enforce the performance of the alleged neglected

duty.

But the statute authorizes the issue of the writ "on the

information of the party beneficially interested." Civil Code,

$ 689. This evidently refers to an interest peculiar and

specific, and not one common and general. All citizens are in a

certain sense interested in the proper discharge of their duties

by public officers, but it is not such an interest as will enable

each citizen to describe himself as "the party beneficially
interested." The party beneficially interested in the discharge

of a purely public duty is the public. These considerations all
point to the conclusion that a private citizen may not invoke

the aid of mandamas to compel the performance of a purely
public duty. As was well said by WOODWARD, J., in the

case from 28 Pa. St., heretofore cited: "In order to obtain

a writ of mandamus, the applicant must have a *16 right
to enforce which is specific, complete, and legal, and for
which there is no other specific, legal remedy. When public

rights are to be subserved, public officers must apply for the

writ. But if a private individual make himself the relator,

he must show some particular right or privilege of his own,

independently of that which he holds with the public at large."

The judgment of the district court must be reversed, and the

case remanded.
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(All the justices concurring.) Parallel Citations

1872WL 685 (Kan.)


