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U.S. Department ofJustice 

Office of Legal Counsel 

Office of !he Principal Deputy AsSistant.Attomey General Wa.rhingtcn. D.C. 205;0 ' 

May 10, 2005 

MEII10RANDUM FOR JOHN A. RIZZO 
' . SENIOR DEPUTY GENERAL COUNSEL, CENTRAL INTELLIGENCE AGENCY 

Re: Application of 18 u.s.c. §§ 2310-2340A to. @/J-Pf'@'1-!t:tdJlJiqyes' 
That May Be Used in the Interrogation of a High Value al Qaeda Detainee 

You have asked us to address whether certain specified interrogation techniques designed 
to be used on a higb value al Qaeda detainee in the War 'on Terror comply with the federal 
prohibition on torture, codifled at IS US.C. §§ 2340-2340A. Our analysis of this question is 
controlled by this Office's recently published opinion interpreting the anti-torture Statute. See 

· Memorandum for James B. Corney, Deputy Attorney General, from Daniel Levin, Acting 
Assistant Attorney General, Office of Legal Counsel, Re.· Legal Standards Applicable Under 18 
U.S.c. §§ 2340-2340A (Dec. 30, 2004) ("2004 Legal Standards Opinion"), available at 
www.usdoj.gov. (We provided a copy of that opinion to you at the time it was issued.) Much of 
the analysis from our 2004 Legal Standards Opinion is reproduced below; all of it is 
inc<lrpprated by reference herein. Because yoil have asked us to address the 'application of · 
sections 2340-2340A to specific Interrogation techniques, the present memorandum necessarily 

· includes additional discussion of the applicable legal standards and their application to particular 
facts. We stress, however, that the legal standards we apply in this memorandum are fully 
consistent with the in'terpretation of the statute set forth iri our 2004 Legal Siandards Opinion 
and ~titute· our autharitative view of the legal standards applicable under sections 2340· 
2340A. Our task is to explicate those standards in order to assist you in complying with the law: 

A paramount recognition emphasized in our 2004 Legal Standards Opinion merits re
emphasis at the outset and guides our analysis: Torture is abhorrent both to American law and 
values 'and to intematiomil norms. The universal repudiation of torture is reflected not only in 
our criminal law, see, e.g. , rs U.S.C. §§ 2340-2340A, but also in international agreements,' ill 

, See. e.g., United Nations Convention Against Torture and Oiller Crucl, Inhuman or Degrading Treatment 
or Punishmen~ Dec. 10, 1984,S. Tr",ty Do<:. No: 100-10. 1465 U.N.T.S. 85 (entetcd into force for U.S. Nov. 20. 
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centuries of Anglo·American law, see,· e.g., .John H. Langbein, Torture and the Law a/Proof: 
Europe andEnglaiul ill the Allcim Regime (1977) ("Torture and the Law of Proo!'), and in the 
longstanding policy. of the United States, repeatedly and recently reaffinned by the President' 
Consistent wiih these norms, the President has directed unequivocally that the United States is 
not to engage in torture.' 

The task of interpreting and applying sections 2340·2340A is complicated by the lack of 
precision inttie statutory terms and the lack of relevant case law. til defining the federal crime of 
'torture, Congress fequired that a defendant "specifically intenat] to inflict severe physical or 
mental pain or suffering," and Congress narrowly defined "severe mental pain or suffering" to 

. mean "the prolonged mental harm caused by" enumerated predicate acts, including "the threat of 
· imminent death" and "procedures calculated to oisrupt projoundiy the senses or personality." 18 
U.S.C.§ 2340 (emphases added). These statutory requirements are consistent with U.S. 
obligations under the United Nations Convention Against Torture, the treaty that obligates the 
Dnited Staies to ensure that t6rtureis a crime under U.S. law and that is implemented by sections 
2340-2340A. The requirements in sections 2340-2340A closely track the understandings and 
reservations required by the Senate when it gave its.advice and consent to ratification ofthe 
Convention Against Torture . . They reflect a clear intent by Cong.ress to limit the scope of the 
prohibition on torture under U.S. law. However, many ofthe key terms used in the statute (for 
example, "severe," "prolonged," "suffering") are imprecise an.d necessarily bring a degree of 
uncertainty to addressing the r.each of sections 2340·2340A. Moreover, relevant judicial 
decisions in this area provide only limited guidance.' This imprecision and lack of judicial 
guidance, coupled with the President's clear directive that the United States does not condone or 
engage in torture, counsel g.reat care in applying the statute (a specific conduct. We have 
· attempted to exercise such care throughout this memorandum. 

With these considerations in mind, we tum to the particular question before us: whether 
certain specified interrogation techniques may be used by the Central Intelligence Agency 
("ClAn) on a-high value al Qaeda detainee consistent with the federal statutory prohibition on 

1994) ("Convention Against Torture" or "CA 1"'); International Covenant on Civil and Political Rights, lX<:. 16, 
1966, an. 7, 999U.N.T.S. 171. 

, See, <.g., St~ement on United Nations International Day in Support of Victims of TortUIe, 40 Weeldy 
· COm~rl;!oc . .1167 (ruly 5, 2004) ("Freedom from torture ij an inalienable hwnan right .... "); Statement on 
United Nations International Day in Support of Yictii"ns of Torturc, 39 Weekly Co-;;;p. Pres. Doc. 824 (June 30, 
2003) ("Torture anywhere is an affront to human dignity everywhere."); s~e also uller ofTransmUtal from 
President Ronald Reagan /0 the Senate (May 20, 1988). in Messagefrom the President of the United SIdles 
transmlttmg the G?nveno'on Against Torture and Other C/'1IeI, lnhuman or Degradmg lrealment or Pumshment, S. 
Treaty Doc. No. 100-20, at ii (1988) ("Ratification oftlle Convention by the United Sllltcs will clearly express 
U oiled Stateswjiosition{o [oiture; an-abhorreat.practioe-still .prevaJent-Ut the·world today:.') .. 

l See. e.g., 40 Weekly Camp. Pres. Doc~ at 1167-68 ("America stands against and will not tolerate 
torture, ... Torture is wrong no matter where it occurs. and the United States will continue to lead the fight to 
eliminate it everywhere."). 

, Wha!judicial guidance there isoomes from de<:isions tll't apply 3 related but separate statute (the Torture 
Victims Protection Act ("TVP A"). 28 U.S.C. § 1350 note (2000) . These judicial opinions generaliy cont,ain Uttle if 
any analysis of specific conduct 0< of the relevant statutory standards. 

TOP SBC1RETI 
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torture, 18 U.S,c. §§2340-2340A.' FoOr the reasons discussed below, and based on the 
representation, we have received from you (or officials of your Agency) about the particular . 
techniques in question, the circumstances in which they are authorized for use, and the physical 
and psychologicai assessments made of the detainee to be interrogated, we conclude that the 
separate authorized use of each oflhe specific techniques at issue, subject to the limitations and 
safeguards described herein, would not violate sections 2340·2340A.' Our conclusion is . 
straightfOrWard with respect to all but two of the techniques discussed herein. As discussed 
below, use Qf sleep deprivation as an enhanced technique and use of the waterboard involve 
more substantial questions, with the waterboard preSenting the most substantial question. 

We base our conclusions on the statutory lang\1age enacted by Congress in sections 2340-
2340A. We do not rely on any c.onsideration of the President's authority as Commander in Chief 
under the Constitution, my application of the principle of constitutional avoidance (or any 
c.onclusion about constitutional issues), or any argumentS based on possible defenses of 

· "necessity" or self-defense." . 

, We have previously 'advised you !hat the use by the CIA of the techniques of interrogation discussed 
herein is consistent with the. Constitution and applicable statutes and trealics. In the present memorandum, you have 
asked us to address only the requirements of 18 U.S.C. §§ 2340·2340A. Nothing in this memorandum or in our 
prior advice io the CIA should be read to suggest that the use of these techniq~ would conform to the requirements 
of the Unifonn Code of Military lustice that governs members of the Armed Forces or to United States obligations 
under'the Geneva Convections in cU.cumstances where those ConventionS would apply. We do not address the 
possible application of article 16 of the CAT, nor do' we address any question relating to con<litions of confinement 
or detention, as distinct from the interrogation of detainees. We stress tha t our advice on the application of ~ons 
2340·2340A does not represent the policy views of the Department of iustice concerning Interrogation praelices. 
Finally, we noie that section 6057(a) of H.R 1268 (109th Cong. 1St Sess.), if it becomes law. would foroid . 
expending or obligating funds made available by that biU "to rubject any person in the custody or under the physical 

· control of tile United States to torture,;' but because the'biU-would define "torture" to have "tile meaning given that 
term in section 2340(1) oftitIe 18, United States Code: § 6057(bXI), the provision (to the extenl il inight apply 
here at all) would merely reaffirm ·the preexisting prohibitions on torture in sections 2340-2340,&,. 

, ~ prw>nl memorandum addresses only the se¢rate ,;... of eaeh individual technique, not the combined 
use ~i1jiles·a.s part oran inlegtated regimen of interrogation. You have informed us that most ofUle CIA's 
authorized techniques 35. designed to be used with porticular detainees in an interrelated or C<lmbined manner., 

· part of an overall interrogation program, 3I\d you have provided us with a description of a typical scenario for the 
-------C\jJ�A!s-eombi~e<;Il!1.iqu~-'"d.J20~+G;mbjMtf Use gfI., ... og<JJion.:I'.ecb"Ujiq"'".:.<'----_ 

(Dec. 30, 2004) {'Bockground Paper"). A full assessment of whether the use of interrogation techniques is 
consistent with sections 2340-2340A should take into account the [Xitential combin.ed effects of using multiple 
techniques on a given detainee, either simultalleoUsly or Sequentially Withln a Short time.' vie will addi.ss in a 
separate memorandum whether the combined use of certain techniques, as refiectro in the Background Paper, is 
consistent with the'1egal requirements of secUons .2J40·2340A. . 

, In preparing tile present memorandum, we have reviewed and carefully considered the report prepared by 
tlte CIA Inspector General, Counterterrorism (September lOO/·October 
2003) , No. 2003·7123·!G (May 7, 2004) aspects oftheIG Report ·are 
addressed below. 
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I. 

A. 

In asking us to consider certain specific teclmiques to be used in the interrogation ofa 
particular al Qaeda operative, you have provided background information common to the use of 
all ~fthe techniques. Yau have advised t~at these techniques would be use!! only on an 
individual who is determined to be a "High Value Detainee," defined as: ' 

a detainee who, until time of capture, we have reason to believe: (I) is a senior 
'member ofal.Qai'da or an al-Qai'da associated terrorist group (Jemaah 
ISlamiyyah, Eqyptian Islamic Jihad, al-Zarqawi Group, etc,); (2) has knowledge 
of imminent terrorist threats against the USA"its 'military forces, its citizens and 
organizations, or.its allies; or that haslhad difect involvement in planning and 
preparing terrorist actions against the USA or its allies, or assisting the al-Qai'da 
leadership in planning and preparing such terrorist actions; and (3) if released, 

, constitutes a clear 'and continuing threat to the USA or its allies, 

Acting Assistant Attorney General, Office of Legal Counsel, from 
I\SS'Slam General Counsel, CIA, at 3 (Jan, 4, 2005) ("January 4_ax"), 

convenience, below we will generally refer to such individuals simply as detainees, 

You have also explained that, prior to interrogation, each detainee is evaluated by , 
medical and psychological professionals from the CIA's Office of Medical SerVices ("OMS") to 
ensure that he is not likely to suffer any severe physical or mental pain or suffering as a result of 
interrogation. " 

(T]eclmique-specific advanced approval is required for all "enhanced" measures 
and is conditional on on-site medical and psychological personnel confirming 
from direct detainee examination that the 'enhanced tcchnique(s) is not expected to 
produce "severe physical or mental pain or suffering:' As a practical ,matter, the 
detainee's physical condition must be such that these interventions will not have ' 
lasti'!Ig effect, and his psychological state strong 'enough that no' severe , 
psychological harm will result. 

~-~ :" ~ -~: - . >'-

OMS Guidelines on Medical and Psychological Support 10 Detainee Rendition, Interrogation 
and Detention at 9 (Dec, 2004) ("OMS Guidelines') (footnote omitted), New detainees are also 

----'---~sulJj~t Ie a gGMfaHruak,e .. examina«G!!;-WhiGlHnG!u<l~a-#!ereligh-initittl-mooi~ 
. ' , with a complete, documented history and physical addressing in depth any chronic or 
previous medical problems, This assessment should especially attend to,cardia-vascular, 
pulmonary, neurological and musculoskeletal findings, , , ', Vital signs and weight should be 
recorded, ' and blood work drawn, , ... , [d at 6, In addition, "subs'equent medical rechecks 
during the interrogation period should be performed on a regular basis," [d. As an additional 
precaution, and to ensure the objectivity of their medical and psychological assessments, OMS 
personnel do not participate in administering interrogation techniques; their functiotl is to 
monitor interrogations and the health of the detainee, 
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The detainee is then interviewed by trained and 'certified interrogators to determine 

whether he is actively attempting to withhold or distort information. If so, the on-scene 
interrogation team develops an interrogation plan, which may include only those techniques for 
which. there is no medical or psychological Contraindication. You haveinrormed us that the 
initial OMS asse~sments have ruled out the lise of some-<>r aU-Qf the interrogation techniques 
as to certain detainees.' If the plan calls for the use of any of the interrogation techniques 
discussed herein, it is submitted to CIA Headquarters, which must review the plan and approve 
the use of any of these before they may be See George 1. 

. Pursuant to the 
28,2003) 

DiJrecltor, DCI Counterterrorist 
Center, with the' concurrence of the Chie~ CTCLegal Group,'.' is required for the use of any 

. enhanced interrogation techniques, Id, We understand that, as to the detainee here, this written 
approval has been given for each of the techniques we discuss, except the waterboard. 

We understand that, when approved, interrogation techniques are generally used in an 
escalating fashion, with milder techniques lIsed first. Use anhe techniques is not continuous. 
Rather, one ot'more techniques may beappJied---iJuring or between int!!ITogation sessions
'based on tbe judgment of the interrogators and otber team members and subject always to the 
monitoring ohheon-scene medical and psychological personnel. Use ofthe 'techniques may be 
continued if the detainee is still believed to have and io be withholding actionable intelligence. 
The use of these techniques may not be continued for more than 30 days without additional 

. ·approval from CIA Headquarters, See generally Interrogation Guidelines at '}·2 (describing 

. approval procedures required for use of enhanced interrogation techniques). Moreover, everi 
within that 30-day period, any further use of these interrogation techniques is discontinued if the . 
detainee is judged to be consistently providing accurate intelligence or if he is no longer believed 
to have actionable intelligence. This memorandum addresses the use ofthese techniques during 
no more than one 30-day period. We do not address whether the use of these techniques beyond 
'the initial 30-day period would violate the statute . 

. 
Medical and psychological personnel are on-scene throughout (and, as detailed below, 

physically prescnt or otherwise observing during the application of many techniques; including 
all techniques involving physical contact with detainees), and U[dJaily physical and 
psychological evaluations are continued throughout the period of [enhanced interrogation 
tec~}Use:" IG Report at 30 n.3~; see also George J. Tenet, Director of Central Intelligence, 
Guidelines all Confinement Conditiolls for CIA Detainees, at I (Jan. 28, 2003) ("Confinement 

idefines" "Medical and as a ro riate s chological personnel shall be physically present 
at, or reasonably available to, each Detention Facility. Medical personne sac ec e 
physical condition of each detainee at intervals appropriate to the circumstances and shall keep 
appropriate records,"); IG Report at 28-29,' In addition, "[iln each interrogation session in' 
which an Enhanced Technique is employed, a contemporaneous record shall be created setting 
forth the nature and duration of each sudi technique employed." Illterrogation Guidelines at 3. 

• In addition to monitoring Ule applicatio.n and effects of enhan~ interrogation techniques, OMS 
personnel are instructed mon: genenlly (0 ensure that "[aJdequate medical care shall be provided 1<> detain"" even 
those undergoing 'enhanced interrogation." OMS Guidelines at 10. 

TO~T~~RN 
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At any time, any aD-scene personnel (including tbe medical or psychological personnel, the chief 
of base, substantive experts, security officers, and other interrogators) can intervene to stop the 
use of any technique if it appears 'that the technique is being used improperly, and on:scene 
medical personnel can intervene jf the detainee has developed a condition making the use of the 

, technique unsafe. More generally, medical personnel watch for signs of physical distress or 
mental harm so significant as possibly to amount to the" severe physical or ,mentid pain or 
suffering" that is prohibited by sections 2340-2340A. As the OMS Guidelines explain, 
"[mJedical officers must remain cognizant at all times of their obligation to prevent 'severe 
physical or mental pain or suffering.'" OMS Guidelines al 10. Additional restrictions on certain 
techniques are described below. 

These techniques have all been impoJ"ted from military Survival, Evasion. Resistance, 
Escape ("SERE") training, where they,have been used for years on u.s. military personnel, 
although with some significant differenCes described below. See fG Report at 13-14. Although 
we refer to the SERE experience below. we Dote at the outset an important limitation on reliance 
on that experience. Individuals undergoing SERE training are obviously in a very different 
situation from detainees undergoing interrogation; SERE trainees know it is part of a training, 

' p'rograrn, not a real-life interrogation regime, they presumably know it will last only a short time, 
and they presumably have"assurances that they will not be significantly harmed by the training: 

B. 

You have described the specific techniques at issue as follows:' 

, The descriptions of these teclutiques arc sel outin a number of documents incl Uding~. 
:del'ines; Interrogations Gui!idincs; Confinement Guidelines; Background Paper, Letter fro 
A.S,;oc,aleGenerai Counsel, Cl!l!l(' cling Assistant Attorney General, Office of g ounsel 

30,2004) 30 ; Letterfrom John A. Rizzo, Acting Genc:ral Counsel, CIA. to 
. Att9rney' eneral, OLC 2, 2004j (':August 2 Rizzo Leiter"); Letter·from 

, Counsel, . , Attorney General, OLC 
LeIter Counsel, CIA, . . . '"'". .. ~~~;~OLC Letter from 

I ( Allomey General, OLC 
... vror.o ~ •• , . , , lien ern. CoWlsel, CIA, 

'to Dan Levi n. Acting SeveraJ of 
the lechniques are described and discussed in an carlier memorandum to you, for John Rizzo, 

. Acting General Counsel Ceolral InTelligence AgenCY,JromJay S Bybcc, Assis1ao] " Anomer General Office of 
Legal Counse~ Re: InterrogaUon of 01 Qaeda Operative (Aug. I, 2(02) (,Interrogotion Memorandum") (IS) . We 
have separnlely reanalyzed aU techniques in the present memorandum, and we will note below where aspect. of 
particular techniques differ from lli6Se addressed in theIntd1'ogation Memorandum, hi orde(le avoitl 'ilify 
confusion ill this extremely sensitive and important area, the discussions of the statute in the 2004 Legal Standards 
Opinion and this memorandum supersede thai in the Interrogation Memorondum; however, 'this memorandum 
confinns the conclusion of Interrogation Memorandum U13t the use of these techniques on a particular high value al 
Qacda detainee, subject to the limilations imposed herein; would not violate sections 2J40·2340A, In some cases 
additional facts set forth below have been provided 10 us in communications with CiA Personnel, The erA has ' 
reviewed this memorandwn and continued the accucacy of the descriptions and'limitations. Our analysis assumes 

, adherence to tl1eSe descriplions and IirnitatiOILS. 
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1. Dietary manipUlation. , TbIs technique iJ\volves the substitution of commercial liquid 
meal.replacements for normal food, presenting detainees with a bland, unappetizing, but 
nutritionally complete diet. You have informed us that the CIA believes dietary 
makes other techniques, such as sleep deprivation, more effective. See August 

,leiter at 4 .. Detainees on dietary 'manipulation are permitted as !!Iuch water as they 
general, minimum daily fluid and nutntional requirements are estimated using the following 
formula: 

• Fluid requirement: 35 mllkgl~y, This may be increased depending on,ambient 
temperature, body temperature, and level of activity, Medical officers must monitor 
fluid intake, and although detainees are allowed as much water as they want, 
monitoring of.urin,e output may be neCessary in the unlikely event that the officers 
suspect that the detainee is becoming dehydrated, ' 

• Calorie requirement:' The CIA generally follows as a guideline a calorie requirement 
0[-900 kcalfday + 10 kcaVkg/day, ,This quantity is multiplied by 1:2 for a sedentary 
activity level or 1.4'for,a moderate'activity level. Regardless of this formula, the 
recommended minimum calorie intake is 1500 kcaUc!ay, and in no event is the 
detainee ~lowed to receive less than 1000 kcaUday,lo' Calories are provided using 
commercial liquid diets (such as Ensure Plus), which also supply other esseoti,a1 
nutrients and make for nutritionally complete meals;" 

Medical officers are required to ensure adequate fluid and nutritional intake, and fTequent, 
medical monitoring takes place while any detainee 'is undergoing dietary manipUlation, All 
detainees ar~weighed weekly, and in the, unli~e1y event that a detainee were to lose more than_IO 
percent of his body weight, the restrlcted diet would be discontinued, - ' 

2, Nudity. This technique is used to cause psychological discomfort, particularly if a 
detainee, for cultural or other reasons, is especiaily modest. When the technique is emplpyed, 
clothing c,an be provided as an in'stant reward for cooperation, During and ~etween interrogation 
sessions, a detainee may lie kept nude, provided that ambient temperatures and the'health of the 
detainee permit. Fo(this te<;;hnique to be employed, ambient temperature must be at least 68"F," 
No sexual abuse or threats of sexual , abuse are pennitted, Although each detention cell' has full
'time c1o.s~circuit video monitoring, the detainee is not intentionally exposed to other detai nees 
or u~.l:y exp'~'sed to t~e detentiori:fiibility staff, We-understand thaf interrogators "~re tramed to 

-~---~~---'-"Q~'ft-ds<"'iii..-s1ttl .... (e-rcal""O'lmie"j"'eqmWl",' n>e,metItfol ma:1es, dIe etA prestlilly has)[o feULa:le detainees. 

" While detainees subject to dietary manipulation rue obviously situated differently from individuals who 
vol(jlltarity eJfgageifi comme'rciaI weiglit-lbss progTii'itis, we noto thali\idcly avai lable cotrunerCial weighl'toss 
programs in the United States employ diets of 1000 kcal/day for sustained periods of weeks or longer withoul 
requiring medical supervision. While we do not equate conunercial weight!oss programs and this interrogation 
technique, Ole fact that these calorie levels are used in the weight.toss programs, in our view, is instructive in 
evaluating the medical safety of the interrogation technique, ' 

12 You have inf6~it is very unlikely that nudity would be employed at ambient temperatures 
below 75' F, See October I ~tter all. For pU!poses ofollI analysis, however, we will assume that 
ambient temperatures lliay be as low as 6SOF, 

TO~T~~RN 
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innuendo or any acts of implicit or explicit sexual degradation." October I2 

<It 2. Neverthe.less, interrogators can exploit the detainee's fear of being seen 
addition, female officers involved in the interrogation process may see the detainees 

naked; and for purposes of our analysis, we will assume thit detainees subjected to nudity as an 
· interrogation teehnique are aware that they may be seen naked by femaies . 

. J. Attention grasp. This teclmique consists of grasping the individual with both hands, 
one hand on each side of the collar opening, ill a controlled and quick motion. In the same 
motion as ihe grasp, the individual is drawn toward the interrogator. 

4. Walling. This technique involves the use ofa f1exibl~, false wall. The individual is 
placed with his heels touching the flexible wall. The interrogator pullHhe individual forward 
and then quicklyaild firmly pushes the individual iIito tbe wall. ' It is the individuaI~s shoulder ., 
blades that hit the wall. During this motion, the head and neck are' supported with a rolled hood 
or towel that provides a C-collar effect to help prevent whiplash. To reduce further the risk of 

· injury, the individual is allowed to rebound from the flexible wall. You have informed us that 
the false waIris also constructed to create a loud noise.when tlte individual hits it in order to . 
increase the shock or surprise afthe technique. We understand that walling may be used when 
the detainee is uncooperative or unresponsive to questions from interrogators .. ·· Depending on the 
eictent of the detainee's lack of cooperation; he may be walled one time during an interrogation 
sessioJl (one impact with the wall) or many times (perhaps 20 Qr 30 times) Consecutively. We 
understand that this technique is not designed to, and does no~ cause severe pain, even when 
used repeatedly as you have described: Rather, it is designed to wear down the detainee and to 
shockor surprise the detainee and .alter his expectations about the treaiment he believes he will 

. receive. In particular, we specifically understand that-the. repetitive use of the walling. technique 
is intended to contribute to the shock and drama of the experience, to dispel a detainee's 
expectations that interrogators will not use increasing levels of force, and to wear down Iiis 
resistance. It is not intended to-and ba~ed on.experience you have informed us that it does 

· not-:-intlict any injury or' cause seyere pain, Medical and psychological personnel are physically 
present or otherwise observing wheneyer this technique is applied (as they are with any ' 
interrogation technique involving physical contact with th~ detainee). . 

5. Facial hold. 111is technique is used to hold the head immobile during interrogation. 
Une open palm is placed on either side of the individual' s face. The fingertips are kept well 
away from the individual's eyes. 

''''''''6~ Factal slap or insult slop. Witti{fiis techriique, the interro'gator slaps the individual; s 
face with fingers sllghtly spread. The hand makes contact with the area directly between the tip 

~---~"-c'~e:llf4tltkee;iRdh'idual '5"hill aRe IRe bettsm sf4~_-espeOOffig.earleb·e. TIle interfegat~w.1l5s------
"invades" the individual's "personal space." We understand that the goal of the facial slap is not 
to inflict physical. pain that is sev<)mor lasting. InstGad, thepurpase of the facial slap isto induce 
shock, surprise; or humiliation. Medical and psychological personnel are physically present or 
otherwise observing whenever this technique i.s applied. . . 

7. Abdominal slap. In this technique, the interrogator strikes the abdomen .ofthe 
detainee with the back of his open hand. The interrogator musrhave no rings or other jewelry on 

TOP 
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his hand. The interrogator is Positio~ed directly in front oftbe detainee; generally no more than 
IS inches from the detainee. With his fingers held tightly together and fully extended, and with 
his palm toward the interrogator's own body, using his elbow as a fixed pivot point, the 
interrogator slaps the detainee in the detainee's abdomen. The interrogator may not use a fist, 
and the slap must be delivered above the navel and below the sternum. This technique is used to 
condition a detainee to pay attention to the interrogator's questions and to dislodge expectations 
that the detainee wilt not be touched. It is not intended to-,--and based on experience you have 

. informed us that it does not-inflict any injury or cause any significant pain. Medical and 
psychological personnel are physically present or otherwise observing whenever this technique is 
applied. 

S. Cramped confinement. This technique involves placing the individual in ~ .confinea 
space, the dimensions ofwhich restrict the individual's movement. The confined space is 
usually dark. The duration of confinement varies based upon the size of the container. For the 
largerc{)nfined space, the individual can stand uP or sit down; the smaller space is large enough 
for the subject to sit down. Confinement in the larger space may last no more than 8 hours at a 
time for no more than 18 hours a day; for the smaller space, confinement may last no more than 
two hours. Limits on the duration of cramped confinemeh( are based on considerations of the 
detainee's size and weight,. how he responds to the technique, and continuing consultation 

. between the interrogators and OMS officers." . 

9. Wall standing. This technique is used only to induce temporary muscle fatigue. The 
individual stands about four to five feet from a wall, with his feet spread approximately to 
shoulder width. His arms are stretched out in front of him, with .his fingers resting on the wall 
and supporting his body weight. The individual is not permitted to move or reposition his hands 
w~. . 

10. Stress posiliollS. There are three stress positi9ns that may be used. You have 
informed us that these positions are not designed to produce the pain associated with contortions 
or twisting ·of the body. Rather, like wall standing, they" are designed to produce the physical 
discomfort associated with temporary muscle fatigue. The three stress positions are (I) sitting on 
the floor with legs extended straight out in front and arms raised above the head, (2) kneeling on 
the floor while leaning back at a 45 degree angle, and (3) leaning against a wall generally about 
thr~e fe.et away from the detainee's fect, with only the detainee's head touching the wall, while 
his ~sts areliandcut'fed in front of him or·behind his back, and while an interrogator stands 
next to him to prevent injury if he loses his balance. As wiih wall standing, we understand that 
these positiops are used only to induce temporary muscLe ... ufawti'lSgt"'le'"--_____________ _ 

. II. Water dousing. Cold water is poured on the detainee either from a container or from 
a hose without a nozzle: This technique is intended to weaken the detainee's resistance and 
persuade him to cooperate with interrogators. The water poured on the detaine.e must be potable, 

II In Infe"ogatio~ Memorandum, we also addressed the use of harmless insectS placed in a confinement 
box and concluded that it did not violate the statute. We understmd Ihat-for reasons unrelated to any concern that 

. it might violate the statute- the CIA never used thatlechnique and has removed it from the list of authorized 
intenogation techniques; accordingly, we do not address it again here. . 
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and the interrogators must ensure that water does not enter the detainee's nose, mouth, or eyes. 
A medical officer must observe and monitor the detainee throughout application of this 
technique, including for signs of hypothermia. Ambient temperatures must r~ain above 64°P. 
If the detainee is lying on the floor, his head is to remain vertical, and a poncho, mat, or other 
material must be placed between him and the floor to minimize the loss of body heat At the 
conclusion of the water dousing session, the, detainee must be moved to a heated room if 

, n~sary to perrilit his body temperature to return to normal in a safe manner. To ensure an 
adequate margin of safety, the maximum period oftime that a detainee may be permitted to 
remain wet has been set at twQ-thirds the time at which, based on extensive medical literature 

'and experience, hypothermia could be expected to develop in healthy individuals who are 
submerged in water of the same temperature, For example, in employing this technique: 

• For water temperature of 41°F. total duration of exposure may not exceed 20 minutes 
without drying and rewarming. 

• For water temperature of 50°F, total duration of exposure may not exceed 40 minutes 
without drying and rewarming. ' 

• ,For water temperature of 59°F, total duration of exposure may neit exceed 60 minutes 
without drying and rewarming. 

The minimum'perrnissibletemperature of the water used in water dousing is 41°F, 
though you have informed us that 'in practice the water temperatUre is'generally not below 50°F, 
'since tap water ratber than refrigerated water is generally used. We understand tbat a version of 
water dousing routinely.used in SERE training is much mote extreme in that irinvolves complete 
immersion of the individual in cold ~ater (where water temperatures may be below 40°F) and is 
usually perfonned outdoors where 'ambient air temperatures may be as low as 10°F. Thus, the 
SERE training version involves a far greater impact on body temperature; SERE training a:\s6 

, involves a situation where the water may enter the trainee's nose and mouth." 

You,have also desciibed a variation of water dousing involving much smaJler quantities 
of water; this variation is known as "flicking." Flicking 'ofwater is achieved by the interrogator 
'wetting his fingers and then flicking them at the detainee, propelling droplets at the detainee. 
Flicking of water is done "in an effort to create a distracting effect, to a.' tartle, to 
irritate, to instill humiliation,' or. to cause temporary insult." October 22 Iter at 2. 
The_ef1ll;ed in the ~icking" variation oIwater dousing also must-be pota e and within the 
water and ambient air, temperature ranges for water dousing described ,aboVe. Although water 
may be flicked into the detainee's face with tltis variation, the flicking of water at all times is 
done in such a manrier as to avoid the inhalation or ingestion of water by the detainee. See rd 

.. See Oclober I}~tt<r at 2-3,. Comparison of the time limits for waler dousing with those used 
in SERE training is somewh;ll difficult as we understand tll3t tlle SERE training time limits are based on the ambient 
air !cmpernturerather tll3ll water temperature. ' 

10 
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12. Sleep deprivation (more than 48 hoursJ- .This technique subjects a detainee to an 

extended period without sleep. r ou have infoimed us that the primary purpose of this techniqlle 
is to weaken the subject and wear down his resistance. . 

The primary method of sleep deprivation involves the Use of shaCkling to keep tbe 
detainee awake. In this method, the detainee is standing and is handcuffed, and the handcuffs .are 
attached by a length of chain to the ceiling. The detainee's hands are shackled in front of his 

- body,so that the detainee has approximately a two- ~o three-foot diameter of movement. The 
de.tainee's feet are shackled -to a bolt in the. floor. Due care is taken to ensure that the shaCkles 
are neither too loose nor too tight for physical safety. We understand from discussions with 
OMS that the shackling does not result in any significant physical pain for the subject. The . 
detainee's hands are generally betweeri tbe level of his beart and his chilL In some cases, the -
detainee's hands. may be raised -abOve the level of his head, but only for a period of up to two 
hours. All of the detainee's weight is borne. by his legs and feet during standing sleep 
deprivation. You have informed us that the-detainee is not allowed_to hang from or 'suppOrt his 

- -body weight with the shackles. Rather, we understand that the shackles are only 'used as 'a 
passive means to-keep the detainee standing and tbus to prevent him from falling asleep; should 
the detainee begin to fall asleep, he will lose his balance andaw8Jcen, either because of the 
sensation of losing his balance or because of the restraining tension ofthe·shackles. The use of 
this paSsive means for keeping the detainee awake avoids the need for using means that would 
require interaction with the detainee and. might pose a dan-ger of physical. harm. 

We understand from you that no detainee subjected to this technique by the CIA has 
suffered any harm or injury, either by falling down and forcing the handcuffs to bear his weight 
or in any other way. You have assured us that detainees are continuously monitored by closed-

- circuit television, so that if a detainee were unable to stand, he would immediately be removed 
from the standing position andwouJd not be permitted to dangle by his 'wrists . . We understand 

. that standing sleep deprivation may cause edema, or swelling, in the lower extremities because it 
. forces detainees to stand for an extended period oftime. OMS has advised us thatthis condition 

IS not painful, and that the .condition disappears quickly once the detainee is permitted to lie 
down. Medical personnel carefully monitor any detainee being subj~ed to standing sleep 
deprivation for indications of edema or other physical or psychological conditions. The OMS 
Guidelines include extensive discussion on medical monitoririg of detainees being subjected to 
shackling and sleep deprivation, and they include specific instructions for medical personnel to 
reqw.~alr.erna.tive, non-standing positions or to take other actions, including ordering the 
cessation 01 sleep depnvation, in oi-der to relieve or avoid serious edema or other -significant 
medical conditions_ See OMS Guidelines at 14-16. -

In lieu of standing sleep deprivation, a detainee may instead be seated on and shackled to 
_. -a-sma II-stoo L --.. T-he-1;tool~llppo rts--the ·detainoo!--s ·w~igh to' but--is-t·oo..smail -to-jlermiUhe:subjecUo_ -

balance himself sufficiently to be able to go to sleep. On rare occasions, a detainee may also be 
restrained in a horizontal position when necessary to enable recovery from edema without 
interrupting the course of sleep deprivation." We understand that these alternative restraints, 

" . Specifically, you have informed us Umt on three occasions early in the program; the interrogation team 
and'the attendant medical officers identified the potential for unaoxptable edema in the lower limbs of detainees 

.. 
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although uncomfortable, are not significantly painful, accoiding to the experience and 
professional judgment of OMS and other persoMel. 

We understand that a detainee undergoing sleep deprivation is generally fed by hand by 
CIA personnel so that he need not be unshackled; however, "[i]fprogress is made during 
interrogation, the unshackle tlie detainee and let him feed himself as a positive 
incentive." October at 4. If the detainee is clothed, he wears an adult diaper 
under his pants. to sleep deprivation who are also subject to nudity as a . 
separate interrogation technique will at times be nude and wearing a diaper. If the detainee is 
wearing a diaper, it is checked regularly and changed as necessary. The use of the diaper is for 
sanitary and he8..Jth purposes of the detainee; it is not used for the. purpose of humiliating the 
detainee, and it is not considered to be an interrogation technique. The detainee' 5 skin condition 

· is monitored, and diapers are changed as needed so that the <letainee does not remain in a.soiled 
diaper. You have informed us that to date no detainee has experienCed any skin problems 
resulting from 'use of diapers. 

The maximum allowable duration for sleep qeprivation authorized by·the CIA is 180 
hours, after which the detainee must be permitted to sleep without interrup\ion for at least eight 
·hours. You have informed us that to date, more than a dozen detainees have b.een subjected to 
sleep deprivation of more than 48 hours, and three detainees have'been subjected to sleep 
deprivation of more than 96 hours; the longest period of time for which any detainee has been 
depriVed of sleep by the CIA is 180 hours. Under .tl)e CIA's guidelines, sleep 'deprivation could 

· be reSumed after a period of eight hours oflininterrupted sleep, but onlyifOMS perspnl1el 
· specifically determined that there are' no medival or psychological contraindications based on the 
detainee's condition at that time. As discussed below, however, in this memorandum we will 
·evaluate only one application of up to 180 hours of sleep depnvationY 

undergoing standing sleep deprivation, an:! in order to permit llie limbs to recover withoot i~pairing interrOgation 
requirements, Ule subjects underwent hllllll' ~tiOrL Fax for Steven G. Bradbury, Princi~ Deputy 
AssiS(an1 II Genml, OLC, fro ssistant General CQuosel, CIA, at 2 (Apr. 22, 2005) 
C' April 2i . ar") , In borizontal st~ epnvation, e t.1inee is piaced prone 00 the floor on top of. thJck 
towel orb et (a pr=ution designed to prevent reduction of body temperature through dirt<;( contact with the cell 
floor). The detainee's hands 'are manacled togetherand the anlls placed in an outstretched.position-.--either extended 
beyol!Cl'!furli'Cador extended to eilhet side' of the body- and anchored to a far point on the floor in such a mall!1ef 
thaI Ule arrl)S cannot be benl or ~ for balance or comfort. Ai the same lime, the ankles are shackled togelher and 
the legs are extended in a straight line with the body and also anchored 10 a far poinl on file floor in SUell a manner 

~-----......,thatthc1egs-c;mnotbeiJenl-onJsed-forl>alalice Ot comfort:~J. You hAre speeifie&iIy-ffifeRIlC-d-u~ 
and shackles are anchored ,,; thoot additional stress on any .of ~le arm or legjoints thaI might force lhe limbs beyond 

.oa.tUllli.J:,xlensiQn.llI.m:ale tension on any ioinl [d. The position is sufficiently uncomfortable t~ detain.,.. !? __ 
deprive them of unbroken sleep, while allowing Uleir lower timbs to rerover from the effects·of standing sleep 
deprivation. We understand tlut all stand.m! precautions an:! procedures for shackling areobserved for bOlh hands 
and feel while inlhis position. [d. You have infonned Us that horizontal sloop deprivation has been used unlil the 
d<lainee's affected limbs have demonstraled sufficientrccovery to return to sittiilg or standing sleep deprivation 
mode; as warranted by the requiremenls of the interrogation learn, and subject to a delccmination by the medical 
om""r tl.at there is no contraindication to resuming other sleep deprivation modes. Jd. 

" We express no view on whether any further usc of sleep deprivation following a I80·hour application of 
the teChnique and 8 hours of sleep would violate sections 2J40·2J40A. 
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You have infonned.us.that detainees are closely monitored by the interrogation team at 
all times (either directly or-by dosed.-circuit video camera) while being subjected to sieep 
deprivation, and that these personnel will intervene and the technique will be discontinued if 

· there are medical or psychological contraindications. Furthermore, as with <!II interrogation 
techniques used by the CIA, sleep deprivation will not be used on any detainee if the prior 
medical and psychological assessment reveals any co·ntraindications. . 

13. The "waterboard." In this techniqlle, the' detainee is lying on a gurney that is 
· inclined at an angl¢ of 10 to IS degrees to the horizontal, with the detainee on his back and his 
head toward the lower end oftbe !WIDey. A cloth is placed o'ver the detainee's face, and cold 
water is poured on the cloth from a height of approximately (; to 18 inches .. The wet cloth creates 
a barrier through which it is diflicult--<lr in some cases not possible-to breathe. A single 
"application" of water may not last for more than 40 s~nds, with the duration of an 
"application" measured from the moment when water--<ifwhatever quantity- js first poured 

'~Ioth until the moment t!te cl?t~ is removed fromthe.subjeet's fae.e. :See A~gus119 
~lIer at I. When the time hmlt IS reached, tlie pounng ofwatcr IS ImmedIately 
discontinued and the cloth is removed. We understand that if the detainee makes an effort to 

· defeat the technique (e.g., by twisting his head to the side and breathing out of the comer of ~is 
mouth), the interrogator may cup his hands around the detainee's nose and mouth to dam the 
runoff, in' which .case it would ncit be possible for the detainee to breathe during the application 
(lfthe water. In addition, you have informed us that the technique may be. applied in a maMer to 
defeat efforts by the detainee to hold his breatb by, for example, b~ginning an application of 
water as the detainee is exhaling. Either in the normal application, or where countermeasures are 

. used, we understand that water may enter-and may accurilUlate in- the detainee's mouth and 
nasal cavity, preventing him from breathing." In addition, you have indicated that. the detainee 
as a countermeasure may swaliow water, possibly in significant quantities. For that reason; 
based on advice of medical personnel, the CIA requires that salin~ solution be used instead of 
plain water to reduce the possibility of hyponatreinia (Le., reduced concentration otsodium in 
the blood) if the detainee drinks the water. 

We understand that the effect of the waterboard is to induce a sensation of drowning. 
'This sensaiion is based on a deeply rooted physiological response, Thus, the detainee 
experiences this sensation even ifbe is aware that he is not actually drowning. We are informed 
tha~n.extensi1{e experience, the process is not physically painful, but that it usually does 
cause fear and panic. 'the waterboard has been used many thousand's of times in SERE training 
provided to American military personnel, though in that context it is usually limited to one or 

· two applIcations of no mol ti than 4lh=ndS's 'CcIDac;!!r"LL'------'--- -------------

· ". In most applications of this teclmique, including as it is used in SERE training, il appe;us that the 
individual undergoing the te.:hnlqu~ is not in [act comPletely prevented from breathing, but his airflow is restricted 
by the wet cloth. creati.ng a sensation of dr01'ning. &( IG Report at 15 ("Airflow is restriClcd ... and the tcchnique 
produces the sensation of drO""ing and suffocation."). For PUIJlO5eS of our analysis, however, we will 'as~e that 
the individual is unable 10 breathe dwing ihe .,.,tire period of any application of waler during the waterOOard . 
te<:hnique. 

" The Inspector General was aitical of Ole reliance on the SERE' experiooce with the waterboard in Hght 
of these and other differences in the appliCation of the technique. We discuss the Inspector General"scriticisms 

TO~T~~RN 
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TO~TI~~ 
You have explained that the waterboard technique is used onlyif: (1) the erA has 

credible intelligence that a terrorist attack is imminent; (2) there are "substantial and credible 
indicators the subject has actionable intelligence that can prevent, disrupt or delay this attack"; 
.and (3) other interrogation lJlethods have'failed or are unlikely to yield actionable intelligence in 
time to prevent the attack. See Attachment to August 2 Rizzo.Lelter, You have also informed us 
that the waterboard may be approved for use with a given detainee only during, at most, one 
single 30-{!ay period, and that during that period, the waterboard technique may be used on no 
more 'than five days, We further understand that in any 24-hour period, interrogators may use no 

, inore than two "sessions" of the waterboard on a subject- with a '~session" defined to mean the 
time that the detainee is strapped to the waterboard-and that no session maylast more than two 
hours. Moreover, during any session, the number of individual applications ofwater'lasting 10 
·seconds Ot longer may not exceed six. , As noted above; the maxilU!lm length of any application 
of water is 40 seconds (you have informed u·s that this maximum has rarely been reached). 
Finally, the total cUmulative time of whatever length in a 24-hour period may 

. not exceed 12 minutes. See August at 1-2. We understand that these . 
limitations have been established with input from OMS, based on experience to' date 
with this techniqOe and OMS's pn:ifessionaljudgment that use of the waterboard on a healthy 
individual subject to these limitations would be "medically acceptable," See OMS Guidelines at 
18-19. 

During the use of the waterboard, a physician and a psychologist are present at all times. 
The detainee is monitored to ensure that he does not develop respiratory distress. If the detainee. 
is· not breathing freely after the cloth is removed from his fai:.e, .he is immediately moved to a 
vertical position in order to clear the water from his mouth, nose, and nasopharynx, The gurney 
used for administering this technique is specially designed so tnat this can be accomplished very 
quickly if necessary: Your medical personnel have explained that the'use of the waterboard does 
pose ,a small risk of certain potentially significant medical problems and that certain measures are 
taken to avoid or address such p·ioblems. First, a detainee might vomit and then aspirate the 
emeSIS, To reduce this risk, ariy detainee on whom this technique will be used is first placed on a 
liquid diet, Second, the detainee might aspirate some of the water, and'the resulting water in the 
lungs might lead.to pneumonia. To mitigate this risk, a potable saline solution is used in the 
'procedure, Third, it is conceivalile (Ihdugh, we understand from OMS, highly unlikely) that a 
detainee could suffer spasms of the larynx that would prevent him from· breathing even when the 
appJ.iaaJ;ioft:ofwater is"stopped and. the detai.nee is returned to an uprFght position. In the event of 
such spasms, a qualified physician would immediatcly intervene to address the problem, and, if 
necessary, the intervening physician would perform a tracheotomy, Although the risk of such 

-~~~-~-'s"'pasmS'is collsideled remote (it Rppllfe!l!Jy-has-never eCG\l~5-Qf.instances ofSFBF 
training), we are informed that the necessary emergency medical equipment is always present

. -althotlghnot -visib I e ·to til, ·detainee-<luring·any-app Ii c-ation ·oFcthe·.waterboard., Seegenerally-id 
at 17-20." 

further below. Mor""ver, as noted above, thoeey different situations of detainees undergoing interrogation and 
military personnel undergoing training counsels against undue reliance on the experience in SERE training, That 
expenence is nevertheless of some value in evaluating the technique, 

II OMS identified 'other potential risks: 
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We understand that in many years on thousands of participants in SERE training, 
tlie waterboard technique (although used in a .u,UI>La.llll ;dllY mor~ limited way) has not resulted in 
any cases of serious physical pain or prolonged harm. In addition, we understand that the 
watcrboard has been ured by the CIA on three level a! Qaeda detainees, two of whom were 
subjected to the technique numerous times, according to OMS, none of these three 
individuals has shown any evidence or suffering or menta! harm in the more 
than 25 months since theJ,eChnique was used them. As noted, we understand that OMS has 
been involved in imposing strict limits on the ofthe waterboard, limits that, when combined 
witn careful monitoring, in their professional should prevent physical pain or suffering 
or mental harm to a detainee. In addition, we ihat any detainee is closely monitored 
by medical and psychological personnel the waterboard is applied, and that there are 
additional repOrting requirements beyond the reporting requirements in place when other 
interrogation techniques are used. See OMS at 2.0 . 

• • • 
As noted, all of the interrogation described above are subject to numerous 

. restdctions, maily based on input from OMS. advice in this memorandum is based on our 
. understariding that there will be careful to all of these guidelines, restrictions, and 
. safeguards, and that ther~ will be ongoing and reporting by the team, including OMS 
medical and psychological personne~ as well as intervention by a team mem~er, as 
necessary, to prevent physical distress or · harm so significant as possibly to amount 10 the 
"severe physical or mental pain or suffering" is prohibited by sections 2340.2340A. Our 
advice is also based on our llndersianding that interrogators who Will use these .techniques are 
adequately trained to understand that the use of the techniques is not designed or 
intended to cause severe physical or mental suffering, and also to understand and respect 
the medical judgment of OMS and the ' role that OMS personnel play in the program . 

. You asked for our advice concerning interro~ques. in connection with 
their use on a specific high value.al Qaeda Oel""\fecoam~You informed uS.that the 

of the walemoard can introduce new risks. 
o~p,sychol<)gieal resignation, tile subject lilllY 

tilU!Ilgoft~c and loss of consciousness. An 
the interrogator~hould deliver a sub

normal breathing, aggressil'e medical 
. is not 

OMS'GlIidelines at 18. OMS has also stated that "[b]y 3-5 of an aggressive program, cumulative effects 
become a potential concern. Without any hard data (0 either this risk 'or the advantages of this technique, 
we believe that beyond Otis point continued intense watert/<>ard may no! be medically appropriate." ld. 
at 19. As noted· above, based on OMS inpu~ the CIA has and imposed a number of strict limitations on the 
frequency and duration of use of the watemoard. 
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's plans to launch an attack within the United . 
extensive conneciions to various al Qaeda . 

leaders, members of the network, and had an:anged meetin-L..-
between an associate and discuss such an attac~s( 25_ 
Letter at 2-3 . You us psychological assessments~ere 

. com~l~ed by a CIA p~d ps~chologist, and that based o~ this exa~in~tio~ the 
phYSICian concluded ~edlcal1y stable and has no medical <;ontramdlcaltons to 
interrogation, including the use of addressed in this memorandum'" 
Medical and Psychological to August] Rizzo leiter at I." 
The psychological assessment and oriented_ncentration and 
attention were appropriate." Id at 2. further found 'thought 
processes were clear. and logical; there was no evidenCe of a thought disorder, delusions, or 
hallucinations[, and t)here were not significan~f depression, anXiety or other mental 
disturbance." Id. The psychologist evaluated_'psychologically stahle, reserved and 
defensive," and "opined' that there was no evidence that the use of the ap~terrogation 
methods would cause .any severe or prolonged psycIJological disturbanc~ ,d at 2. Our 
conclusions depend on these ·assessments. Before using the techniques:on other detainees, the 
CIA would· need to ensure, in each case, that all medical and psychological assessments indicate 
thatthe detainee is fit to undergo the use of the interrogation techniques. 

II. 

A. 

Section 2340A provides that "[w)hoever outside the United States commits or attempts to 
commit torture shall be fined under this title or imprisoned not more than 20 years, or both, and 
if death results to any person from conduct prohibited by this subsection, shall be punished by 
death or imprisoned for any term of years or for life."'; Section 2340(1) defines "torture" as "an 

. '" YOu have advised us that the w"te!board has ~ot been ~e undemand that there may have 
been medical reasons against· using tIJat technique in his case. Of course, our ad,ice .ssumes that the walerooard . 
could be used only in the absence of medical conlraindications . 

. """""L't1ie··medical examination.leportcd-.,as obese, and that be reported a "5-6 year history of non· 
exertion.al chest pressures, whlch.ate inlenuittcn~ a~mpanied by n'usea and depression anl!fl"" of 
~." Medical .and Psychological Asse~.nl o~t I, a~tached toAugust} Rizzo ull<r. 

--~--~-~e 1m nevet ctJt15tdted--.-ph)'SJCI:nrfortlri>prOblem;"-and-was-"unable-oN1ftWiHU1g~fUp 1"-' ul - - -
Ule frequency or intensity of the aforemenUoncd symptoms." ld He also reponed suffering "long-term medical and 
mentaLproblems~. from.aJl\Q!.Q(yi:JJicJ.e .... g;jdeIJ!. "man'y.yearu-EQ,".and ~.Led_Q'!!~!t~.Look.n~i9.tib':. as a!,='J!t of 
Utal accident until ten years ago. !d. He staled that he was not currently taking any medication. He also reponCil 
seeing a physicim for ki~lems that caused him to urinale frequently and complained of a toothache. Id. 
The medical examinatio~owed a rash on his chest and shoulders and tliar "his nose and chest were clear, 
[and] his heart sounds were normal with no nuumw. orgaHops." [d. The physician opin~'likely has 
some reflux esophagitis and mild check folliculitis. bUI doubt[ed] that he has any coronary pathology." Id. · 

7I Section 23401\. provides in full : 

<aJ Offense.-Whoevel outside tile United States commits 01 attempts to commil torture shall 
befinedunder this title or imprisoned nol more.than 20 years, orooth, and if death results to any 

TO~T~~ 
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TO~T/~Oy6RN 
act cbmmittw by-a person acting under color of law specifically intended to inflict severe 
physical or mental pain or suffering (other than pain or suffering incidental to lawful sanctions) 
upon another person within his custody or physical controL"" 

Congress enacted sections 2340-2340A to carry out the obligations of the United States 
under the CAT. See H.R. Coof Rep. No. 103-482, at 229 (1994). The CAT, among other 
things, requires the United States, as a state party, to eosJlrc that acts 'oftorture, along with 
attempts and complicity to commit such acts, are crimes under U.S. Jaw. See CAT arts. 2, 4-5. 
Sections 2340-2340A satisfy that requirement with respect to acts committed outside the United 
States,'· Conduct coostituting "torture" within the United States already was-and remains
prohibited by various other federal and state .criminal statutes'. 

person from oonduct prolu'bited by this subsection, shall be punished by dea!h or imprisoned for 
any term of years Or for life. . . 

(b) Jurisdiction.-Th~e is jurisdiction over !he activity prolubited in subsection (a) if

(I) the alleged offender is a national of the United Slates; or 

(2) ·the alleged offender is pre<ent in the United Stat~, irrespective of the. nationality of 
Ute victim or alleged offender. 

(c) Conspiracy.-'A, person who conspires to oommit an offense under this section ,hall be 
subjc.::t to the same penalties (other than the penalty of death) as the penalties prescribed for the 
offense, the commission of which was the object of the conspiracy. 

IS U.S.C. § 2340A-

" SeCtio~ 2340' provides in fuU: 

As nsed in this cMpter-

(I) "torture" means an act committed by a pelSOn acting under color of law specifically 
intended to inflict severe physical or menW pain or suffering (other than pain, or suffering 
incidental to laWful sanctions) upon another person within his custody or physical control; 

(2) "severe inentat pain or suffering" means the prolonged mental harm cansed by or resulting 
from- . 

(A) the intentional infliction or threatened infliction of severe physical pain or suffering; 
_--o;c . '(B) the administration or application, or threatened administration or application, of 

mind-altering substances or other procOOures calculated to disrupt profoundly the senses or 
the personality; . 

--~------------ff(C~)lh~~~Hmrom~~ca~rr------------------------------
(0) the Olleal that another person will inuninentiy be subjected to deaU, severe physical 

pai!toU11~~rir!g, 9L\l.1y_~~~t.i9~ or~l'p~<:;!~~~ of mind-altering substances or other 
procedures calculated to disrupt profoundly the senses or jie,Wiii!1iiY';-an'd .. 

(3) "United States" means the several States of the United Slates, the District of Columbia, 
and tbe commonwcaltbs, territories, and posseSsions of the United States. 

IS U.S.c. § 2340 (as amended by Pub. L. No. 108-375; 118 Sial IS1I (2004». 

" Congress limited the terrilorial reach of the federal torture statUte by providing that the prohibition applies 
only to cOnduct occurring ·outside the Unite4 States," 18 U.S.C. § 2340A(a), which is currently defined in the . 
stalule to mean outside "the several Stal~ of the Unite9. States, the District of Columbia, andihe conunonviealths, 
territories, and possessions of the United Stales." Id.§ 2340(3)(as amended by Pub. L. No. 108-375, 118 Sial. 18ll 
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The CAT defines "to'rtlIre" so as to require the intentional infliCtion of "severe pain or 

suffering, whether physical or mentaL" Article 1(1) of the CAT provides: 

>For the purposes of this Convention, the tenn "torture" means any act by which 
severe pain or suffering, whether physical or mental, is intentionally inflicted on a 
person for such purposes as obtaining from him or a third person inforniation or a 
>confession, punishing him for an act he or a third person has committed or is 
suspected of having committed, or intimidating or coercing him or a third person, 
or for> any reason based on discrimination of any kind, when such pain or 
suffering is inflicted by or at the instigation of or with the consent or acquiescence 
of a public official or other person acting in an Qfficial capacity. It does not 
include pain or suffering arising only from, inherent in or incidental to lawful 
sanctions. 

The Se!late included the following understanding;n its resolution of advice and consent 
. to ratification of the CAT: 

The United States understands that, in order to constitute torture, an act must be 
specifically intended to inflict severe physical or mental pain or suffering and that 
mental pain or suffering refers to prolonged mental harm caused by or resulting 

, from (1) the intentional infliction.or threatened infliction of severe physical pain 
. or suffering; (2) the~administration or application, or threatened administration or 

application, of mind altering substances or other procedures calculated to disrup't 
profoundly the senses or the perscnality; (3) the threat of imminent death; or 
(4) the threat that another person will imminently be subjected to death. severe 
physical pain or suffering, or the administration or application of mind altering 
substances or other procedures calculated to disrupt profoundly the senses or 
personality. 

S. Exec. Rep. No> 101 -30, at 36 (1990). This understanding was deposited with the.U.S. 
instmment of ratification, see 18.30 U.N.T.S. 320 (Oct. 21, 1994), and thus defines the scope of 

.. United States obligations under the treaty. See Relevance of Senate Ratification History to 
treaty Illterpretation, 11 Op. O.L.C. 28, 32-33 (f987» The criminal prohibition against torture 
tha,~esscodified in 18 U.S>C. §§ 2340-2340A 'generally tracks the CAT's definition of 
torture, subject to the U.S. understanding . . "i - . ~ . 

------_.---..... 
-B~,---------.--,---_ __ _ ._. __ 

.. ..:.--.. Under the'language-adepted-by-Gongress.in sections 214Q~2140,A. tg~!l$titut~ "tort\lf~," 
conduct must be "specifically intended to inflict severe physical or mental pain or suffering." In 
the discussion that follows, we will separately consider each ortlie principal components of this 
key phrase: (1) the meaning of "severe"; (2) the meaning of "severe physical pain or suffering"; 

(1004». You have advised us that the OA's use of the tedlniques ~ddressed in this memorandum would occur 
"outside the United States" as defined in sections 2J40-2340A: 
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(3) tne meaning of "severe mental pain or sufferi'ng"; ;md (4) the meaning of "specifically 
intended," ' 

(1) The meaning of "severe, " 

Because the statute does not define "severe," "we construe [the} term in accordance with 
its ordinary or natural meaning." FDIC v. Meyer, 510 U.S, 471, 476 (1994), The common 
understanding of the term "torture" and the conteKt in whicn the statute was enacted also 'inform 
our analysis, Dictionaries define "severe" (offen conjoined with "pain") to mean "extremely 
violent or intense: severe Pain." American Heritage Dictionary of the English Language 1653 
(3d ed, 1992); see also XV OrjordEnglish Dictiomry 101(2d ed, 1989) f'Ofpain, suffering, 
,loss, or the like: Grievous, extreme" a'nd "Of cirrumstances , , : : Hard to sustain or endure,"), 
The common understanding of "torture" further supports the statutory concept that the pain or 
suffering must be severe, See Black's Law Dictionary 1528 (8th ed, 2004) (defining "torture" as 
"[t]he infliction of intense pain to the body or mind to punish, t6 extract a confession or 
information, or to obtain sadistic pleasure!') (emphasis added); Webster's Third New 
international Dictionary of 'he English Language Unabridged 2414 (2002) (defining "torture" as 
"the infliction of intense pain (as from burnirig, crushing, wounding) to punish or coerce 
someOne") (emphasis added); Orjord American Dictionary and Language Guide 1064 (1999) 
(defining "tortUre"Bs "the infliction of severe bodily pain, esp, as 'a punishment or a means of 
persuasion") (emphasis added), Thus, the use of the word "severe" in the statutory prohibition 

, on torture clearly denotes a sensation or condition that is extreme in intensity Bnd difficult to 
, endure, 

This interpretation is also consistent with the historical understanding of torture, which 
has generally involved the'use of procedures and devices designed to inflict intense or extreme 
pain, The devices, and procedures historically used were g'enerally intended to cause extreme 
pain while not killing the person being questionCd(or at least, not doing so quickJy) so that 
questioning could continue, Descriptions iriLord Hope's lecture, "Torture," University of 
Essex/Clifford Chance Lecture at 7-8 (Jan. 28, 2004) (describing the "boot," which involved 
crushing ofthe victim's legs and feet; repeated pricking with long needles; and thumbscrews), 
and in Professor Langbein' sbook, Torture and the Law of Proof. cited supra p, 2, make this 
clear, As Professor Langbein summarized: 

-~-~ -. -,}- .-, 

The commonest torture devices-stfappado; 'rack, thumbscn:ws, legscrews-
worked upon the exiremities of the lxJdy, either by distending or compressing 
them, We may suppose thanhese modes oftOltrne-were-preferred-beeause-they- ---, ,-- -- - -,---, 
were somewhat less likely to maim or kill than coercion directed to the trunk of 
the liody, and'beca:lise 'tlieY'Wo1l1d 'b"e-quickly adjusted,to take accountofthe 
victim's responses during the examination, 
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Torture and the Law of Proof at 15 (footnote omitted)." 

The statute, moreover, was intended to implement United ~tates obligations under the 
CAT,which, as quoted above. defines "torture" as acts that intentionally inflict "severe pain or 
suffering." CAT art. 1(1). As the S.enate Foreign Relations Committee explained in its report 
recommending that the Senate consent to ratification of the CAT: 

The [CA.T] seeks to define "torture"in a relatively limited .fashion, corresponding 
.. to the common understanding of torture as an extreme practice which is 

universally condemned . ... 

. . . The term "torture,". in United States and international usage, is usually 
reserved for extreme, deliberate and unusually cruel practices, for example, 
sustained systematic beating, application of electric currents to sensitive partS of 
the body, and tying up or hanging in positions that cause extreme pain. 

S. Exec. Rep. No. 101-30 at 13-14. See also DavidP. Stewart, The Torture COllvenlionandthe 
. Reception of International Criminal Law Wifhln the United States, 15 Nova L. Rev. 449, 455 

(1991)("By stressing the extreme nature of torture, ... [the] definition [oftorture in the CAT] 
describes a relatively limited set of cifcumstances likely tobe illegal und~r most, if not all, 
domestic legal systems."). 

Drawing distinciions among gradations of pain is obviously not an easy task, especially 
given the lack of any precise, objective scientific criteria for measuring pain." We are given 
some aid in this task by judicial interpretations ofthe.Tdrture Victims Pmtection Act ("TVPA"), 
28.U.S.C. § 1350 note (2000). The TVPA, also enacted to implement the CAT, provides a civil 

. remedy to victims of torture. TheTVPA defines "torture" to include: 

any act, d·irected against an individual in the offender's custody or physicnl 
control, by which severe pain or suffering (other than pain or suffering arising 

1.5 We ·emphatically are not ·saying !hat only sud. historical techniques--<lr similar ones-can constitute 
"torture" under sections 2340·2J40A. But the historical undemanding of torture is "'levant in interpreting 
Congress 's intent in prohibiling·theCrirtie of':tol"tUIe." Cf Morissette y. United Siales, 3.42 U.S. 246, 263 (1951) . 

_~~:-Qtspitc ex1cnsi}'e dra:rts ~o dev~.lop obj~rtive criteria for measuring ~!l, there is no clear, objective, 
consistent measurement. As one publication explains: 

Pain is a complex, subjective, perceptual phenomenon "ith a number of dimensions-intensity, . 
qual ity. tune course, nnp;lct, and persona! mearung trial are uruquel~nO:di>y-t:ach:indmduall----· 
arid, thus, can only be assessed indirectly. Pain;s a sUbjective experience and there Js no way to 
ob j eel ively·qu an lifY·i I, ·Consequend y, .asses,mentof.a jl3 Ilenr s .pai n .depe nds. on .th.J<.p~.ti~r~. QV.~!1 
communications, both verbal znd behaviocal. Given pain's complexity, one must assess not only its 
somatic (sensory) ComPonent but also patients' moodS, attitudes, coping efforts. resources, responses 
of family members, and the impact of pain on their live.. 

Dennis C. Turk, Assess the Person, Nol J"sllhe Pain. Pain: Clinical Updates, SepL 1993 (emphasis added). This 
lack of clarity further complicate. the effort to define "seve"," pain or suffering. 
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only from or inherent in, or incidental to, lawful sanctions), whether physical or 
menial, is intentionally inflicted on that individual for such purposes as obtaining 
from that individual or a third person information or a cOnfession, punishing that 
individual for an act that individual ,or a third person has committed or is , 
suspected of having committed, intimidating or coercing that individual or a third 
person, or for any reason based on discrimination of any kind , ... 

, 28 U.S.C. § 1350,note, § 3(bXl) (~phases added). The emphasized language is similar to 
section 2340' s phrase "severe physical or mental pain or suffering. "21 N; the Court o( Appeals 
for the District of Columbia Circuit has explained: 

The severity requirement is crucial to ensuring that the conduct proscribed by the 
[CAT] and the TVP A is sufficiently' extreme and outrageous to ,warrant the' 
universal condemnation that the term "torture"'both connotes and invokes. The 
dr~fters of the [CAT], as well as the Reagan Administration that signed it,.the 

, Bush Administration that submitted it to Congress, and the Senate that ultimately 
ratified it, therefore alI' sought to ensure that "only acts {)f a certain gravity shall 
be considered to collStitute torture." 

The critiCal issue is the degree of pain and suffering that the alleged 
torturer intended to, and actually did, inflict upon the victim, The more intense, 
lasting, or heinous the agony, the more likcly it is to be torture. 

Price v. Socialist People's Libyan Arab Jamahiriya; 294 FJd 82, 92-93 (D:C. Cir. 2002) 
(citations omitted). The D.C. Circuit in Price concluded that a complaint that alleged beatings at 
!hc hands ofpolicibut tliat did not provide details concerning "the severity of plaintiffs' alleged 
beatings, including their frequency, duration, the parts of the body at which they were aimed, and 
the weapons used to carry them' out," did not suffice "to ensure that [it) satisf[ied) the TVP A's 

, . rigorousdcfinition of torture." Td. at 93. ' 

In Simpson v. Socialist People's Libyan Arab Jamahiriya, 326 F.3d 230 (D,C. Cir, 2003), 
' the D.C. Circuit again considered the types of acts that constitute torture under the TVPA 
definition. The plaintiff alleged, among other things, that Libyan authorities had held her 
incommunicado and threatened to kill her ifshe tried to leave. See id at 232,234. The court 
aclcil'<MleOged that "these alleged acts certaliily reflect a bent toward'cruclty on the part of their 
perpetrators," but, reversing thc district court, went on to hold that "they are not in themselves so 
unusually. cOIel or sufficiently edrerne and ol'ltrageOlJS as to constihlte tortjlre within the meaning 
of the [TVPA)." Id. at 234 . Cases in which courts have found torture illustrate the extreme 
nllture of C,OJ1duc( thai falls Within th~ statutory definition, See, e.g .• Hila,o v. E)(qte of Ma.rcos., 
103 F.:3d 789, 790-91, 795 (9th Cir. 1996) (concluding that a course of comluct that included, 
among other things, severe beatings of plaintiff, repeated threats of death and electric shock, 
sleep deprivation, extended shackling to a cot (at tim'es with a towel over his nose and mouth and 
water poured down his nostrils), seven months of confinement in a "suffocatingly hot" and , 

21 S.ection J(bX2) of.the TVPA defilles "mental pain or suffering" using substantially identicalianguage to 
section 2340(2)'5 definition of "severe mental pain or sutrering." 
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cramped cell, and eight years of solitary or near-solitary confinement, constituted torture); 
Mehinovic v. Vuckovic, 198 F. Supp. Zd 1322, 1332-40, [345-46 (N,D, Ga. ZOOZ) (coocluding 
that a course of conduct that included,· among other things, severe beatings to the geilitals, head, 
and other parts of the body with metal pipes, brass knuckles, batol1s, a baseball bat, and various 
other items; removal of teeth with pliers; kicking in the face and ribs; breaking of bones and ribs 
and dislocation of fingers; cutting a figure into the victim's forehead; hanging the victim and 
beating him; extreme limitations offood and water; and subjection to games of "Russian ' 
roulette," constituted torture); Daliberti v. Republic of Iraq, 146 F. Supp. 2d 19, 22-23 (D ,D, C. 
200 I) (entering, default judgment against Iraq where plaintiffs alleged, among other things, 
threats of "physical torture, such as cutting off. , . fingers, pulling out. ". fingernails," and 
electric shocks to the testicles); Cicippio v. [slamic Republic of Iran, 18 F. Supp. Zd 6Z, 64-66 
(D,D.C.1998) (ccncluding that a course of conduct that included frequent beatings, pistol 

, Whipping, threats of imminent death, electric shocks, and attempts t6 force ccnfessions by 
,playing Russian roulette and pulling the trigger at each denial, constituted torture). 

(2) The meaning of "severe physicql pain or suffering. " 

The statute provides a specific defioition of "severe ,mental pain or suffering," see 18 
U.S,C. § 2340(Z), but does not define the term "severe physical pain or suffering," The meaning 
of " severe physical pain" is relatively straightforward; it denotes physical pain that is e?ctreme in 
intensity and difficult to endure. In'our 200.4 Legal Sfandards Opinion, we ccnc1uded that under 
S9me circulllstances, Conduct intended to inflict "severe physical suffering" may constitute 
torture ,even if itis not intended to inflict "severe physical pain," Id. at 10, That conclusion 
follows from the plain language of sections 2340-Z340A- The inclusion oflhe words "or 
suffering" in the phrase "severe physical pain,or suffering" suggests that the statutory caiegory of 
physical torture is not limited to "severe physical pain~" See,e,g" Duncan Y. Walker, 533 U,S, 
167, 174(2001) (explaini(lg presumption agaipst surplu~age). 

"Severe physical suffering," however. is difficult to define with precision. ' As we have 
previously noted, the teKt of the statute and the CAT, and their history, provide little concrete 
!:lJidance as to what Congress intended by the concept of "severe physical suffering," See,2004 
Legerl Standards Opinion at 11. We interpret the phrase in a statutory context where Congress 
'expressly distinguished "severe physical pain or suffering" from "severe mental pain or 
suffering," ConsequentlY,.we believe it a reasonable inference that "physical suffering" was 
'intended by Congress to mean something distinct from "mental pain or suffering,"l1 We 
presume that where Congress uses different words in a statute, those words are intended to have 

, diff~oings , See, e-i. Barnes:v. Uniltd Slale~, 199 F.3d 386»89 (7th eif. 1999) 
("Different language in separate clauses in a statute'indicates Congress intended distinct 
.meanin s." ,Moreover 'ven that Congress recisely defined "mental pain or suffering" in 
sections 2340-2j40A, it is unlikely to have intcnde to un ermine t a a"'clc;;lru'<llttiomn..-TIbyO-,-- ---

,. Common dictiOnaI)' definitions of ·physical" support reading "physical sufferingUio mean something 
diJIerenl from mental pain or suffering, Suo e,g" Amaican Heritage Didionary olthe English Language at 066 
("Of or relating to the body as distinguished from the mind or spirit"); Orford AmeriClll! Dictionary and Language 
Guide at 748 ("of or concerning the body (physical exercise; physical education)"), 

. 22 



FROM SITE t S DOJ (TUE)MAY t o 2005 1 7:' 8 /S T . 17:4S/NO. 6160429715 P 2 S 

. TO~RETf~~RN 
including essentially mental distress within the separate category of "physical suffering."'" 

In our 2004 Legal Standards Opinion, we concluded, based on the understanding that 
"suffering" denotes· a "state"· or "condition" that must be "endured~' over time, that there is "an 
extended temporal elemen~ or at least an element ofpersisten6e" to the concept of physical 
suffering in s~ctions 2340-2340A. III at 12 & n.22. Consistent with this analysis in our 2004 
Legal Standards Opinion, arid in light of standard dictionary definitions, we read the word 
"suffering," when· used in reference to physical or bodily sensations, to mean a state or coilditiQn 
of physical distress, misery, affliction, or torment (usually associated with physical pain) that 
persists for a significant period oftime. See, e.g., Webster's Third New IntematiolUl/ Dictionary 
at 2284 (defining. "suffering" as "the .state or. experience of one who suffers: the endurance of or 
submission to aEfliction, pain, loss"; "a pain endUred or a distress, loss, or injury incurred"); 

. Random House Dictionary of the English Languqge 572, 1229, 1998 (2d ed. unabridged 1987) 
(giving "distress," "misery," and "torment" as synonyms oC"suffedng"). Physical distress or 
discomfort that is merely transitory and that does not persist over time does not constitute 
"physical suffering" within the meaning of the statute. Furthermore, in our 2004 !-egal 
Standards Opinion, we concluded that "severe physical suffering" for purposes of sections 2340-
2340A requires "a coi)dition of some extended duration or persistence as well as intensity" and 
"is reserVed for physical distress that is 'severe' cqnsidering its intensity and duration or 

. persistence; rather than merely mild or transitory." Id. at 12. 

We therefore believe that "severe physical suffering" ·under the statute means a state or 
condition of physical distress; misery, affiiction, or torment, usually involving physical pain, that 
is both extreme in intensity and significantly protracted in duration or persistent over time. 
Accordingly, judging whether a particular state or condition may amount to "severe physical 
suffering" requires .a weighing of both its intensity and its duration. The more painful or intense 
is the physical distress involved--':i.e., the closer it .approaches ttIe level of severe physical pain 
separately proscribed by the statute-the less significant would be the element of duration or 
persistence over time. On the other hand, depending on the circuinstances, a level of physical ' 

,. This CQnclusion is reinforced by the expressions of concern at the time the Senate gave its advice and 
consent to the CAT about Ule potential for vagueness in'including tbe ooncept of mental pall or suffering as a 
def~J~ment in any ~inal prohiqition on tqf\ure, Se~ t.g .. CcnYention 1J..ainsl Torlure: Hearing Before 
the Senole Comm. On Foreign Relalions, 10Ist Corig.8, 10 (1~90) (prepared statement of Abraham Sofaer, Legal 
AdViser, Department of State: "The Convention's wording . .. is not in·all respects as precise as we believe 

__ . "" - __ ._--"=I¥-------!Bl=seJthc£o=ntipn}.mjlli=.cstablishniellUlfcriminaJ P\'oalfjes una", our domestic la W, we 
must pay panicular attention to ·the meaning and interpretation of its provisions, especially concerning the standards 
by which the Convention wi!! be applied as a matter of U.S. law .... [W]e prepared 3 codified proposal which ... 
·c1:liifi~ 'tIie defiiii\ioil-oTmentalpamaoo SillIeii'iig.") ~ iiJ · 3n~·16·Wrepar'&lllJ!t~lilenn5rt'Wlt'RielUitd:4'hd;aSic 
problem with the Torture Conveotion-one Ulat permeates all our ooncerns--<s its imprecise definition of torture, 
especially as that leml is appUedto actions whicb result solely in mental anguish. This definitional vagueness 
makeS'it very doubtful Otat U,e United Stales·can, coIisistent wiOI Ccnstillll.lonal due process constraints, fulfill its 
obligation under the Convention to adequately engraft'the definition of torture into the domestic crintinallaw of the 
United States."); id. at 17 (prepared statement of Mark Richard: • Accordingly, the Tonure Convention's vague 
definition concerning the mental suffering aspect of torture =01 be resolved by reference to established principles 
of intemationallaw. In an effort 10 overoome this unacccp!ablc elemenrof vagueness in Article [ of the Convention, 
we have proposed an understanding which defines severe menl4l pain a:mstiluting lorture with sufficienl specificity 
to ... meet Constitutional due process requirements."). 
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distress or discomfort that is lacking in extreme intensity may not constitute "severe physical 
suffering" regardless of its duration-i .e., even ifit lasts for a very long period of time. In 
defining conduct proscribed by sections 2340-2340A, Congress established a high bar . . The 
ultimate question is whether the conduct "is sufficiently extreme and outrageous to warrant tbe 
universal condemhation that the term 'torture' both connotes and invokes:' See Price v. Socialist 
People's Libyan Arab Jamahiriya, 294 F.3d at 92 (InteI]lreting the TVP A); cf Mchinovic v. 
Vuckovic. 198 F. Supp. 2d at 1332-40, 1345-46 (standard met under the TVP A by a course of 
conduct that .included severe beatings to the genitals, head, and other parts of the body with metal . 
pipes and various other items; removal of teeth witbpliers; kicking in the face and ribs; breaking 
of bones and ribs and dislocation of fingers; cutting a figure into the victim's forehead; hanging 
·the victim and beating him; extreme limitations offood and water; and subjection to games of 
"Russian roulette"). 

(3) The meaJiing of "severe mental pain or suffering . .. 

Section 2340 defines "severe mental pain or suffering" to mean: 

the prolonged mental harm caused by or resulting from-

(A) the intentional infliction or threatened infliction of severe 
physical pairi or suffering; 

(B) the administration or appliCation, or threatened 
administration or application, of mind-altering substances qr other 
procedures calculated to disrupt profoundly the senses Or the 
personality; 

(C) the threat of imminent death; or 
(0) the threat that another person will imminently be subjected to 

death, severe physical pain or suffering, or the administration or 
applicatIon of mind-altering substances or·other procedures calculated 
to disrupt profoundly the senses or personality[.] 

18 U.S.C. § 2340(2). Torture ·is defined under the statute to include an act specifically intended 
to inflict severe mental pain or suffering. See id. § 2340(1). . 

All important preliminary question with respect to this definition is whether the statutory 
. list of the four "predicate acts" in section 2340(2)(A)-(D) is exclusive. We have concluded that 

C0l!G.sjetensiedthelist ofpredi9ate acts \9 be exclusive-that is, ~o satisfy the defmition of 
"severe mental pain or suffering" under the ·Statute, the prolonged mental harm must be caused 
by acts falling within one of the four ·statutory categories of predicate acts. 2004 Legal 

-:'---~~---~ptnftJrrat1<J:"-We leaehed tllis cdClClmronbased uti tlte"""clea:rlarrguage-ofthe-statute,-·- --·- .. ---
which provides a detailed definition that inciudes four categories of predicate acts joined by the 
disjunctive and does not ctlntain a catchall ptovisicrn or any other language suggesting that 
additional acts might qualify (for example, language such as "including" or "such acts as"). Jd '" 

;., Th= four categories of predicate acts "are members of an 'associated group or series,' jus(ifying tile 
inference Ulat items not mentioned wqe excludCli by deliberate choice, not inadvertence." Barnhart v. Peabody 
Ceol Ce., 537 U.S. 149, 168 (2003) (quoting Unlled Stales v. Vonn, 535·U.S. 55, 65 (2002)). See also, e.g., 
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Congress plainly considered very specific predicate acts, and this definition tracks the Senate's 
understanding concerning mental pain or suffering on which iis advice and consent to ratification 
of the CAT was conditioned: The conclusion that the list of predicate acts is exclusive is 
consistent with both the text of the Senate's understanding, and with the fact that the 

. understanding was required out of concern that the CAT' s deiiIiition of torture would not 
·otherwise meet the constitutional req\lirement for clarity in defining crimes. See 2004 Legal 
Standards Opinion at 13 . Adopting an inteq>retation of the statute that expands the list of 
predicate acts for "severe mental pain or suffering" would constitute an impermissible rewriting 
of the statute and would introduce the very imprecision that prompted the Senate to require this 
understanding as a condition of its advice and consent to ratification of the CAT' 

Another question is whether the requirement of "prolonged mental harm" caused by or 
.resulting from one of the enumerated predicate acts is a sepanite requirement, or whether such 
"prolonged mental harm" is to'be presumed any time one of the predicate acts occurs. Although 
it is possible to read the siatute's reference to "Ihe prolonged mental harm caused by or resulting 
from" the predicate acts as creating a .statutorypresumption that each of the predicate acts will . 
always cause prolonged mentarharrn, we Concluded in our 2004 Legal Standards Opinion that 
that was not Congress's intent, since the statutory definition of~severe mental pain or suffering" 
was meant to track the understanding that the Senate required as a condition to its advice and 
consent to ratification of the CAT: . 

in order to constitute torture, an act must be specifically intended tei inflict severe 
physical or ment3.I pain or suffering and that mental pain or suffering refers to 
prolonged mental harm caused by or resulting from (I) the ·intentional infliction or 
threatened ihfliction of severe physical pain ·or suffering; (2) the'administration or 
application, or threatened. administration or application, of mind' altering 
substances or other procedures calculated to disrupt profoundly the senses or the 
personality; (3) the threat of imminent death; or (4) the threat that another person 
will imminently be subjected to 'death, severe physical pain or suffering, or the 
administration or application of mind altering substances or other procedures 
calCulated to disrupt profoundly the senses or personality. 

S·. Exec.~. No. 101-30 at 36 .. As we previously Slated, "[wJe do not b.elieve that simply by 
addGlg'fue'wc,,:d 'the' 6efore 'prolonged hariTI,' Congress intended arnaierial change in the 
'definition of mental pain or suffering as articulated in the Senate's understanding to the CAT." 

--- - . - ----9:()IJ4-fega/-Standards-GpinielJ-at-l J-I~'{}G-definitien-Gf.tllrt\lf_manates-il ir.ect1¥..fr.onL-,-- .----._--

.. 

. article I of the [CAT] . The definition for 'severe mental pain and suffering' incorporates the 
[above mentionedjundefstanding:"· &: Rep. No; 103-1 07,at.S8-59-{i99Jj (emphasis.added) . 
This understanding, embodied in the statute; defines the obligation undertaken by the United 
States. Given this understanding, the legislative history, and the fact that section 2340(2) defines 
"severe mental pain or sUf(ering" carefully in language very similar to the understanding, we 
helieve that Congress did ·not intend to create a presumption that any time one of the' predicate 

ualhemwn v. Tarrant Co~nly Narcotics Intelligenee & QJordination Unit, 507 U.S. 163, 168 (1993); 2A Nonnan 
. J. Singer, Statules and Sta/u/ory Cons/ruction § 47.23 (6th cd. 2(00). Nor do we see any "contrary· indications" that 
would rebut this inference. Vonn, 535 U.S. at 65. " 



( 
,. acts occurs, prolonged mental harm is automatically deemed to result. See 2004 Legal Standards 

Opinion at 13·14. At the same time,' it is Conceivable that the occurrence of one of the prediCate 
acts alone ·could,· depending on the circumstances of a particular case; give rise to an infereoCe of 
intent to cause prolonged mental harm, as required by the statute. , 

Turning to the question of what constitutes "prolonged mental harm caused by or 
reSulting from" a predicate act, we have concluded that Congress intended this phrase to require 
mental "harm" that has some lasting duration. Id at J4. There is little guidance to draw upon in . 

. interpreting the phrase "prolonged mental harm," which does not appear in the relevant medical 
litera.ture. Nevertheless, our interpretation is consistent with the ordinary meaning of the 
'statutory terms. First, the use of the word "harm"-as opposed to simply repeating "pain or 
suffering"-suggests some mental damage or injury. Ordinary dictionary definitions of "harm," 
such as "physical or mental damage: injury," Webster's Third New Internalional Dictionary at 
.1 034 (emphasis added), or "[p ]hysical or psychological injury or damage," Amencan Heritage 
Dictionary oj the English Language at 825 (emphasis added), support this interpretation. 
Second, t.o "prolong" means to "lengthen in time," "extend in duration," or "draw out," 
Webster's Third NItW International Dictionary at 18 IS, further suggesting that to be "prolonged," 
.the mental damage mllst extend fOr some period of time .. This damage need not be permanent, . 
but it' must be intended to. continue for a "prolonged" period oftime" Moreover, under section 
2340(2), the "prolonged mental har.m" must.be "caused by" or "resulting from" one of the 
enumerated predicate acts. As we pointed out in 200. Legal Standards Opinion, this conclusion 
is not meant to suggest that, if the predicate act or acts continue for an extended period, 
"prolonged mental harm" cannot Occur until after they are completed. Id at 14-15 n.26. Early 
occurrences of the predicate aCt could cause mental harm that could cO.ntinue-:-and become 
prolonged-during the extended period the predicate acts continued to occur. . See, e.g., Sackie v. 
Ashcroft, 270 F. Supp. 2d 596,601·02 (E.D. Pa 2003) (findirig that predicate acts had continued 
over a three-to.four·year period and concluding that "prolonged mental harm" had occurred 
during that time). 

Although there' are few judicial opinions discussing the question of "prolonged mental 
harm," those caStS that have addressed the issue are consistent with our view. For exa'mple, in 
.the TVP A case .ofMehindvic· v. Vuclwvic, the district court explained that: 

" Although we do not suggest thai tl)e statute is limited to such cases, development of a mental disorder
such as post-lIaUlllatic stress disorder or perhaps chronic depression-could constitute "prolonged mental barnL" 
See ~gi~syduatrlc ~sociation, Diagnostic OIJd Staffs/icof Manual ofMentaf Disorders 369-76. 463-68 (4th 
ed. iliW)("DSM-IV-TR"). See aiso, e.g., Report of the SpeciiiJ Rappaneuran rtrrture and Other Owl. ["human 
or Degrading Treatment or PuniIhment;U.N. Doc. AJ59fl24. at 14 (2004) ("The most common diagnosis of 

_ . _ _ . _ __ ':' --11svchjatric symploms among torture survivors is said to be post~traumatic stress disonler."); see also Metin Sasoglu 
el al., Torture and Mental Hea/lh : A Research Ovetview; In Ellen Gerrity el al. eds., The Mental Health 
Consequences of Torture 48-49 (2001) (referring to findings of higher rates of post-trnumatic stress diwrder in 

.. Sfull;es" ifivol iJifig lo!'titre s\IMvors };'MUf.irpiiJ1(ei or :i1.; 1'*,;01 rJgT cal F.fft<:rs·~ fTtTi1ilfe : /lir EmpfrfeI1i'St I£dy of 
Tortured and Non-Tortured Non -Political Prisoners, in Metin Basoglu cd., Torlure andJ/s Consequences: CJJrTtnt 
Trwtment Approaches 77 (1992) (referring to findings of post-traumatic stress disorder in torture survivors). OMS 
has advised thaI-although the ability to predict is imperfecl-<bey would object 10 the initial or rontinued use of 
any technique if their psychological assessment of the detainee suggesled lh<l t the use oflhe technique might result 
in I'TSD, chronic depression; or other condition thal could constitute prolonged mental hann. 

TOP JEC'RET~O"w 
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[Th~ defendant] also caused or participated in the plaintiffs' mental torture. 
Me!)tal tenure consists of"proionged mental harm caused by or resulting from: 
the intentional infliction or threatened infliction· of seyere physical pain or 
suffering; ... the threat of imminent death . . .. " As set out above, plaintiffs 
noted in their testimony that they feared that they would be killed by [the . 
defendant] duriog the beatings he inflicted or dUriog games of "Russian roul.ette." 
Each plaintiff Continues to suffer long-renn psyChological harm as a result a/the 
ordeals they suffered at the hands of defendant and others. 

198 F. Supp.2d at 1346 (emphasis added; first ellipsis in original) . In reaching its conclusion, 
the coun noted that each of the plaintiffs were continuing to suffer SeriOllS mcntal harm even ten · 
years after the events in question. See id. at 1334-40. In each case, these mental effects were 
.continuingyears after the infliction ofthe predicate acts . . See also Sa~lde v. Ashcroft, 270 
F. Supp. 2dat 597~98, 601-Oi (victim was kidnapped and "forcibly recruited" as a child soldier 
at the age of 14, and, over·a period of three to four years, -was repeatedly. forced to take narcotics 
and threatened with imminent death, all of which produced "prolonged mental harin" during that 
time) . ConverselY, in Villeda Aldana v. Fresh Del Monte Produce,IlIc., 305 F.Supp. 2d 1285 
(S.D. Fla. 2003), the coun rejected a claim under the TVPA brought by individua!~ who had 
b:een held at gunpoint overnight and repeatedly ihreatened with death. While recognizing that 
the plaintiffs had experienced an "ordeal," the cou.n concluded that they had failed to show that 
their experience caused lasting damage, noting that "there is simply no allegation that Plaintiffs 
have suffere<l any prolonged mental harm or physical injury as a result oftileir alleged 
intimidation." Jd. at 1294-95. 

(4) The meaning of "specifically intended" 

It is well recognized that the term "specific iiltent" has no clear, settled definition, and 
that the courts do. not use it consistently. See 1 WayneR. LaFave,. Substantive Crimirldl Law 
'§ 5.2(e}, at 355 & n.79 (2d ed. 2003). "Specific intent" is most cOmmonly understood, however, 
."to designate It special merital element which is required above and beyond any-mental state . 
required with respect to the actus reus of the crime." [d. at 354; see a/so Carter v. Uriited Siales, 

·530 U.S. 255, 268 (2000) (explaining that general intent, as opposed to specific intent, requires 
"that the defendant possessed kflowledge [only] with ~espectto the actus reus orthe crime"). 
So~ suggest t!:\at only it conscious d~sire to produce the proscribed result constitutes 
specific intent; others 'suggest that e~en reasonable loreseeability aiay suffice. rn United States 
y. Bailey, 444 U.S. 394 (1980), for example; the Court suggested that, at least "[iJn a general 
sense," Id. at 405, "spWf~tent"-reqoiresihat-one-conseiously~esir-e-t1l.6-f.esult..-ld...atAll3~_. ___ _ 
The Court compared the common law's mens rea concepts ofsp~cific intent and general intent to 

' !ne 'lVloael1'erta1-Cod~SfiflnS"ml'tOilcepts ofacting'Purposefully,and-aeting.knQwingl¥_ .. Se~ id 
at 404-05. "[A] person who causes a particular result is said to act purposefully," wrote the 
Court, "if 'he consciously desires that result, whatever the likelihood of that result happening 
from his conduct.'" Id at 404 (internal quotation marks omitted). A person "is said to act 
knowingly," in contrast, "ifhe is aware 'that that result is practically. certain to follow from his 
conduct, whateveLhis desire may be as to that result. ... Id (intemal quotation marks omitted), 
ThE: Court then stated:. "In a general sense, 'purpose' corresponds loosely with the common-law 
concept bfspeeific intent,while 'knowledge' CQrresp~nds loosely with the concept of general 



iritent." Iii at 405. In contrast, cases such as United Stales.v. Neiswender, 590 F.2d 1269 (4th 
eir. 1979), suggest that to prove specific intent it is enough that the defendant simply have 
"knowledge or· notice" that his act "would have likely resulted in" the proscribed outcome. ld. at 
1213. "Notice," the court held, "is provided by the reas'onable fore;seeability of the natural and 
probable consequences of one's acts." Id . 

As in 2004 Legal Standards Opinion, we will not auempt to ascertairi the precise 
meaning of "specific intent" in sections 2340·2340A. Seeid:at \6-17. It is clear, however, that 
the necessary specific intent would be present if an individual performed an act and "consciously 
desire{d)" that act to inflict severe physical or mental pain or sUffering. 1 LaFave,.Substantive 
Criminal Law § 5.2(a), at 341. Conversely, if an individual acted in good faith, and. only after 

. reasonable inv.estigation establishing that his conduct would not be e><pected to inflict severe 
physical or mental pain or suffering, he would Dot Iiave.the specific intent necessary to violate 

. . sections 2340·2340A. Such an individual could be said neither consciously to 'desire the 
proscribed result, see, e .. g., Bailey, 444 U.S. at 405; Dor to have "knowledge or notice" that his 
act ~'would likely have resulted in" the proscrib'ed outcome, Neiswender, 590 F.2d at 1273. 

As we did in 2004 Legal Stdndards Opillion, we stress two additional pointS regarding 
speCific intent: First, speei.fic intent is distinguIshed from motive.· A good motive, such as to 
protect national security, does not e><cuse conduct that is specifically intended to inflict severe 
physical or ment,ll pain or suffering, as proscribed ,by the statute. 'Second, specific intent to take 
a given action can be found even if the actor would take the action only upon certain conditions. 
C/. e.g., Holloway v. United Stares, 526 U.S. 1, 11 .(1999) (,,[Al .defendant may not negate a 
proscribed intent by requiring the victim to comply with a condition' the defendant has no right to 
impose."). See also id. at JO~ll & 00.9·12; Model Penal Code' § 2.02(6). Thus, for example, 
the fact that a victim might have avoided being tortured by cooperating with the perpetrator 
would not render permissible the resort to conduct that would otherwi"se constitute torfure under 
the statute. 2004 Legal Standards Opinion at 17.'" 

m. 

In the discussion that follows, we will address each ofthe specific interrogation 
. techniques you have described. Subject to the understandings, limitations, and safeguards 
distussed herein, including ongoing medical and psychological monitoring and team intervention 
as necessary, we conclude that the authorized use of each of these techniques, considered 
individually, would not yiolate the. prohibition that Congress has adopted in sections 2340· 
234~T.IEs.·c9nclusi9.n is straightfOrward ,¥ith resp¥t to all but IWRofthe tecluiiques. Use of 
sleep deprivation as an enhanced technique'and use ofthe waterboard, however, involve more 
substantial questions, with the waterboard presenting the most substantial question. Although we 

--,... ... ~-~ "''''conclade'th1i.rthe"uselJfth"ese"teclin:itJm:s as we-understalid them afld-sabject"t<i-ttreiilllitatiOlis 
you have described-would not'violate the statUte, the issues raised by these two techniques 
counsel great Catlti'Olf trrtlletr tlse-;- Incl mlll%"-b'(jtli: caYeflil'iiiltrefence-l15 tlle-1imiratit)l\S"alld .. 

II The Criminal Division of the Department of Justice has r";'iewed this memorandum and is satisfied that 
our geneml interpretation of the legal standaIds under so::tiol1S·2340·2J40A is consistent with its concurrence in the 
2004 /.£ga/ Standards Opinion. 
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restrictions you have described and also close and continuing medical and psychological 
monitoring. . 

Before addressing the application of sections 2340-2340;' to the specific techniques in 
question, we note certain overall features ofthe·CIA's approach that are significant to our 
conclusions. Interrogators are trained and certified in a course that you have informed us 
currently lasts approximately four weeks. Interrogators (and other personnel deployed as part of 
this program) are required to review and acknowledge the applicable interrogation guidelines. 
&e Confinement Guidelines at 2; Interrogation Guidelines at 2. ("The Director, DCI 
Counterterrorist Center shall eDS\lre that all personnel 
persons detained pursuant to the authorities set torth 
have been appropriately' screened (from the medical, ps)'chIJlogical 
have reviewed these Guidelines, have received appropriate in their .implementatioD, and 
have completed the attached Aclcnowledgement."). We assume that all interrogators are 
adequately trained, that they understand the design and purpose of the intel1Ogation techniques, 
and that they will apply the techniques in accordan.ce with their authorized and intended use. 

In addition, the involvement of medical and psychological personnel in the adaptation 
and application of the established SERE techniques is particularly noteworthy for purposes of 
our analysis." Medical personnel have been involved in imposing limitations on-and requiring 
changes t~rtain procedures, particularly the use ofthewaterboard'· We have had extensive 

" As noted above, each of these techniques bas beeo adapled (although in some cases ",th significant 
' modifications) from SERE trainirig. Through your oonsultation wjth various individuals responsible for such 
training, you have learned facts relating to ·cxpcrience with them, which you have reported to us. Again, fully 
recognizing the limitatioru of reliance on this experience, you have advised u,that these techniques have been used 
as elements Of·3 cour>< of training ",thout any reported incidents of pro lon_eve e . 
physical pain, injwy, or suffering. With respect to the psycliological impa fthe 
SERE school advised that during his thrce and a half years in ti\:it position, he trained 10,000 6ludents, on y two of 

. whom dropped out following use of the techniques. Allhough on rare occasions students temporarily postponed the 
·re~erof the trai~ing and reccived psychological counseling; we unders~ .were able to 
finISh Ule program WIthout any mdicauon ofsubS«[uent IDental health effects. __ ho has had over 
ten years cxperience with SERE traiiUng, told you ·that he was not aware cif any individuals who.comploled Ule 

. program suffering any adver>< mental health effects (though he advised of one person who did no! complete the 
trainingwh?J?d an adver>< mental health reaction that l:uted two hours and~ 
~en1 and with no further symptoms reported). Iruddition, the......-
~ho has had experience withal! of the techniques discussed netein, has advised that the uSe of these 
procedures has not resulted in any reported instances of prolonged mental ·harrn and very few instances of immediate 

-=O--~-·--~and tempo~~yt1mlogicat respouses w "'etr.liningc-0H6;8~!htudcnUin-MrForee.sEll:&training-l<omf----
1992 UlIOU¢.i 2001, onlyO.l4% were puUedfrom the program for psychological reasons (spedfically, although 

. 4"3% .had'SOmc.rontact.wilh ·PSYChOl.OlD'..se~!WS-wi!ltSll.c;/t.c1lQlactj!lLa.g . ,yjtlJ~w 
from the program). We undernand that th~,pressed conJidence-based on 
debriefing of students and other information-1hat the training did not Cause any long-tenu psychological harm and 
that if there are any long-tenu psychological effects of the training at all, they "are certainly minimal." 

" We note that this involvement of medical personnel in designing safeguards for, and in monitoring 
implementation o( the procedures is a significant difference from earlier uses of the teclID.iques catalogued in the 
Inspector General's Repott . . See fG Report at 21 0.26 ("OMS was neither oonsulted nor involved in the initial 
analysis of the risk and bendits of [enhanced interrogation techniques], nor provided ,vith.the OTS report cited·in 
the OLC opinion [the Inlem>gaa"" Memorandum].'} Since that time, based on commeotJ; from OMS, additional 
constraints have been im~ on use of the teclmiques. . . 



meetings with the medical personnel involved in monitoring the use of these techniques. It is 
clear that they have carefully. worked to ensure that the techniques do not result in severe 
physical or mental pain or suffering to the detainees." ¥edica[ and psychological personnel 
evaluate each detainee before the use of these techniques on the detainee is approved,and they 
continlle to monitor each detainee throughout his interrogation and detention. Moreover, . 
medical personnel are physically present throughout appJicaiion of the waterboard (and present 

. or otherwise observing the use of all techniques that involve physical contact, as discussed more 
fully above), and they carefully monitor detainees who are undergoing sleep deprivation .or '.' 
dietary manipulation. in addition, they regularly assess both the medical literature and the 
experience with detainees." OMS has specifically declared ·that '1 m)edical officers must remain 
cogniz.a,nt at all times of their obligation to prevent 'severe physical' or mental pain or suffering. '" 
OMS Guidelines at 10. In fact, we understand that medical and psychological personnel have 
.discontinued the use of techniques as to a particular detainee when they· believed he might roffer 

. such pain or suffering, and in certain instances, OMS medical personnel have not cleared certain 
detainees for som~r any-techniques based on the initial medical and psychological 
aSsessments. They have also imposed additional restrictions on the use of techniques (such as 

.' the waterboard) in orderto protect the safety of detainees, thus reducing further the risk of severe 
pain or suffering. You have jruormed us that they will continue to have tliis role and authority. 
We assume that all interrogators understand the impOrtant role and authority of OMS personnel 
and will cooperate with OMS in the exercise of these duties. 

Finally, in sharp contrast to those practices universally condemned as torture over the 
. centuries, the techniques we consider here have been carefully evaluated to avoid causing severe 

pain or suffering t6 the detainees. As OMS has described these techriiques as a group: 

In all instances the general goal of these techniques is a.psychological impact, and 
not some phy'sical effect, with a specific goal of"dislocat[ing] [the detainee's] 

. expectations regarding the treatment he believes he will receive:.. . .. The more 
physical techniques are delivered in a manner carefully limited to avoid serious 
pain. The slaps, fo r elCBmple, are designed "to induce shock, surprise, and/or 
'humiliation" and "not to inflict physic~l pain that is severe or lasting." 

·-.,...II-we are mindflll<lhat, historicallY"medica1p,,,wMeI have sometimes been used to enhance, no( prcycn~ 
.torture--for example, by keeping a tonure victim alive and conscious so .5. to extend his suffering. It is absolutety 
dear, as you have informed US and as our own dealings wiOI OMS personnel )!ave cxlfifirmed, that the involvement 

---~oroMSisintended1"Jlf=titamt101he-detaineeS1!J1dmlI1<nxtend-orincrcase1'.airr<lNtlfferiiIg:--A~ih~M8-----
Gu/ddines explain, "OMS is responsible for assessing and monitoring the health of all Agency detainees subject to 
~.~!lI!;m~-ill!eJ1Qg.liluiteQ.tni~,.alli!f.or...!!c~_ng~.tt!l~.uth.QJiIN.;!.<!mi~ti.9!l-9JJlj~.s~ !~.Mi!l~~.· 
would nO! be expected to cause serious or pennanent hamt" OMS G-"ideIine.r at 9 (footnote omitted). 

36 To assist in monitoring experience with Ole detainees, we Understand that there is regular reporting on 
. mediciJ and psychological experience with Ole use of these techniques on detainees and 012t there are sp«:ial 
instrtlctions on documenting experience with sleep deprivation .nd the waterooard. See OMS Guidelines at 6·7, l6, 
20. 
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With this background, we tum to the application of sections 2340-2340A to each of the 

specific interrogation techniques. . 

1. Dietary manipulation. Based on experience. it is evident that this technique is not 
expected to cause any physical pain, let alone pain that is extreme in intensity. The detainee is 
· carefully monitored to ensure that he does not suffer acute weight loss or any dehydration. 
Further, there is nothing in the experience of caloric intake at this level that could be expected to 
cause physical pain. Although we do not equate a person who voluntarily enters a weight-loss 
program with a detainee subjected to dietary manipulation as an interrogation technique, 'we 
believe that it is relevant that several commercial weight-loss prograInS available in. the United 
'States involve similar or even greater reductions in caloric intake. Nor could this technique 
'reasonably be thought to induce "severe physical suffering." Although dietary manipulation may 
cause some degree of hunger, such an experienCe is far frOI)1 extreme hunger (let alotle 
starvation) and cannot be expected to amount to "severe physical suffering" under the statute. 
The Caloric levels are set based on the detainee's weight, so as to ensure that the defainee does . 

. not 'experience extreme hunger. As noted, many people participate in weight-loss programs that 
involve s\milar or more stringent caloric limitations, and, while such participation cannot be 

· equated with the use of dietary manipulation as an interrogation iechniql,lc, we believe that the 
existence of such programs is relevant.to whether dietary manipulation would cause "severe 
physical su.ffering" within the meaning of sections 2340-2340A. Because there is no prospect 
that the technique would cause severe physical pain or suffering, we.cOnclude that the authoriied 
use of this technique by an adequately trained interrogator could not-reasonably be considered 
specifically intended to do so. 

This technique presents no issue of "severe mental pain or suffering" within thc meaning 
of sections 2340-2340A, because the use of this technique wouid' involve no qualifying predicate 
act. The technique does not, for example, involve "the intentional infliction or threatened 
infliction of severe physical pain or suffering," IS·U.S.C. § 2340(2XA), or the "application 
' ... of ... procedures calculated to disrupt profoundly the senses or the personality," id. 
§ 2340(2)(B). Moreover, there is no basis to believe that dietary manipulation co\lld caUse 
"prolonged mental harm." Therefore, we conclude that the authorized u'se of this technique by 
an adequately traiDed interrogator could not reasonably be cOnSidered specifically intended to 
cause such harm H 

... ~~~ . . 

2. Nudity. We understand that nudity is used as i ·technique to create psychological 
~------disoomfert;-RG\-tG-inflict...an.y-phy.sical.pain.or..suff.ering You have informed us that during the 

· use of this technique, detainees are kept in locations with ambient temperatures that ensure there 
is··ne--ti)reatte4heir..health,· £pecifically.,this.t.echnique:w.oiM.n.Qtbc.~.m!liQ.Y.w at.K~.PJ<r~!.lires 
below 68'F (and is unlikely to be employed below 75'F). Even if this technique involves some . 
physical discomfort, it cannot be said to cause "sufferiiig" (as we have explained the term 

" In Ittlandv. United Kingdom, 15 Eur. Ct. fLR. (ser. A) .(1978), the European Court of Human Rights 
Concluded by a vote of 134 lhat a rtduced diet, even in conjunction with a number of other tec!miqucs, did nO.l 
amount to "torture," as defined in the European Convention on Human Rights. The reduced diet there consisted of 
one "round" of bread and a pint o[water every six hours, see Id., separate opinion of Judge Zcl<ia, Part A. The 
duration of the reduced diet in that case is no! clear. 



above), let alone "severe physical pain or suffering," and we therefore· conclude that its 
authorized use by an adequately ' trained interrogator could not reasonably be considered 
specifically intended to do so. Although some detainees might be huiniliated by this technique, 
eSpecially given possible cultural sensitivities.and the possibility-ofbeing seen by female 

· officers, it cannot constitute "severe mental pain or suffering" under the statute because it does 
· not involve any of the predicate acts specified by Congress. 

3. Attention grasp. The attention grasp inv.olves no phy;ical pain or suffering for the 
detainee and does not involve any predicate act for purposes of severe mental pain or suffering 

· under the statute. A.ccordingly, because this technique cannot be ex:p.ected to cause severe 
· physical or mental pain.or s~ffering, we conclude that its authorized use by an adequately trained 
interrogator could not reasonably be considered specifically intended to do so. 

4. Walling. Although the walling technique involves the use of considerable force to 
· push the detainee against the wall and may involve a large number of repetitions in certaincases, 

we understand that the false wall that is used is flex:ible and that this technique is not designed to, 
and does not, cause severe physical pain to the detainee. We understand that there may be some 
pain or irritation associated with the collar, which is used to help avoid injury such as wh.iplash 
to the detainee, but that any physical pain as.sociated with the use of the collar would not 
approach the level of intensity needed to constiMe severe physical pain. Similarly, we po not 
believe that the physical distress caused by this technique or the duration of its use, even with 
inultiple repetitions, could amount to severe physical suffering within the meaning of sections 
2340-2340A. We· understand that medical.and psychological personnel are present or-observing 
during the use of this technique (as with all techniques involving physical contact with a 
detainee), and that any member of the team or the medical staff may intercede t6 stop the use of 
the technique ifit is being used ·improperly or ifit appears that it may causeinjury t6 the 
detainee. We also do not believe that the use of this technique would in.volve a threaLof 
infliction of severe physical pain or suffering or other predicate act for purposes of severe mental 
pain or suffering under the statute. Rather, this technique is designed to shoCk the detainee and 
disrupt his expectations that he will not be treated forcefully and to wear down his resistance to 
interrogation. Based on these understaridings, we conclude that the authorized use of this 
technique by adequately trained interrogators cOuld not reasonably be considered specifically 
intended to cause severe physical or mental pain or suffering in vioiaHon of sections 2340-

2340A." 

5. Fqcial hold. Like the attention grasp, this technique irlVolves no physical pain or 
suff~i!Jltl does not involve anY'predicatc',act for purposes of sevefe mental pain or suffering. 

· Accordingly, we conclude that its authorized use by adequately trained interrogators could hot 

" In Interrogation Memorandum, we did not describe the walling tcchnique as involving the number of 
···-."-rep<:tition'S'th:It·we·1Jmlerstandway'lre.pplied:<·<'lurallvire-wrtlrrespecl"lo'Wlllling·irrthe--Vresent'flJemorandwn';s-·- -- . .-

. specifically base<i on the understanding that tile repetitive use 'ofwalling is intended only to increase (he drama and 
· shock of the technique, to wear down the detainee's resistance, and to disrupt expectations that he will not be treated 
with force, and that 'such use is not intended to, and does not in fact, cause severe physical pain to tlle detainee. 
MorC9ver, ow- advice specifically assumes that !he use of walling will be stopped if there is any indication tl"llilie 
use of the technique is or may be causing severe physical pain to a detainee. . ' 
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reasonably be considered specifically mtended to cause severe physical or mental pain or 
suffering. 

6. Facial slap or insult slap. Although this technique involves a degree of physical pain; 
the pain associated with a slap to the face, as you have described it to us, could not be expected 

. t6 constitute severe physical pain. We understand that the purpose of this technique is to cause 
shock; surprise, or humiliation, not to inflict physical pain that is severe or lasting; we assume it 
will be used accordingly. Similarly, the physical distress that may be caused by an abrupt slap·to 
the face, even if repeated. several times, would 'not constitute an extended state or condition of 
physical suffering and also would not likely involve the level of intensity required for severe 
physical suffering under the statute. Finally, a facial slap would. not involve a predicate act for 
purposes of severe mental pain or suffering. Therefore: the authorized use of this technique by 
adequately trained interrogators could not reasonably be considered specifically intended to 
cause severe physical or mental pain or suffering in violation of sections 2340-2340A" 

7. Abdominal slap. Although the abdominal slap technique might involve some minor 
physical pain, it cannot, as you have described it to us, be said to involve even moderate, let 
alone severe, physical pain or suffering. Again, because the technique cannot be expected to 
cause severe physical pain or suffering, we conclude that its authorized use by an adequately 
trained interrogator could not reasonably be considered specifically intended to do SQ. Nor could 
it be considered specifically intended to cause severe mental pain or SUffering within the 
meaning of sections 2340.2340A, as none of the statutory predicate acts would be present. 

8. Cramped confinement. This technique does not involve any significant physical pain 
or suffering. It also does not involve a predicate act for purposes of severe mental pain or 
suffering. Specifically, We do not b!!lieve thai placing a detainee in a dark, cramped space for the 
limited period of time involved here col!ld reasonably be considered a procedure calculated to 
disrupt profoundly the senses so as to cause prolonged mentitlliarm. Accordingly, we conclude 
that its authorized use by adequately trained interrogators could not reasOnably be considered 
specifically intended to cailse severe physical or mental pain or suffering in violation of sections 
2340·i340A 

9. Wall standing. The wall standing technique, as yOil have described it, would not 
invo~vere physicat-pain withirrtlie meaning of the· statute. It also ·cannot be expected to 
cause severe physical suffering. Even if the physical discomfort ofmusc1e fatigue associated 

__ with wall standingmigbt be SUbstantial, we IInderstand thauhe duration of the technique is self
limited by the individual detainee's ability to sustain the position; thus, the short duration ofthe 

' .. ---rl.is_oomfuIl.llle.ans.that.thi.sJe&..hnlq\,l~Y.iQ!lld.lliltM .. \\l\P~.c.!l)illQ._J;;~~,._?Q<lr..o.J!l.c!.!.!9"t.leasQ~.'ll11Y._ ..... 
be considered specifically intended to cause, severe physical suffering. Our advice also assumes 
that the detainee's position is not 'designed to produce severe pain that might result from 
contortions or twisting of the bOdy, but only temporary muscle fatigue. Nor does wall standing 

'9 Our advice about both the facial slap and the atxlominal Slap assumes that the interrogators will appiy 
those techniques as designed and will not strike the detainee with excessive force or repetition in a manner tlut 
might result in severe physical jlain. 
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iilvolve any predicate act for purposes of severe mental pain or suffering. Accordingly, we 
.conclude that .the authorized use of this technique by adequately trained interrogators could not 

. reasonably be considered specifically intended to cause severe physical or mental pain or 
suffering in violation of the statute. 

10. Stress positions. For the same reasons that tbe use of wall standing would not violate 
the statute, we conclude tbat the authorized use of ~tress positions such as those described in 
Interrogation Memoranifum, if employed by adequately trained interrogators, could not 
reasonably be considered specifically intended to cause severe phys.ical or mental pain or 

. suffering in violation of sections 2340-2340A. As with wall standing,.we understand that the 
duration of the technique is self-limited by the individual detainee's ability to sustain the 
position; thus, the short duration of the discomfort means that this technique would not be 
expected to cause, and·could not reasonably be considered specifically interided to Cause, severe 
physical suffering: Our advice also assUI:neS that stress positions are not designed to produce 
severe pain tbat might result from contortions or twisting of the body, but only temporary muscle . 
fatigue." . . . . 

11. Water dousing. As you have described·it to us, water dousing involves dousing the 
detainee with water from a container or a hose withQut a noZzle, and is intended tQ wear him 
dQwn both physically and psychologically. you·have infermed us that the water might be as 
cold as 41°F, though you have furtheuidvised us that the water generally is not refrigerated ~nd 
therefore is unlikely:to be less than SO°F,- (Nevertheless, for purposes of our analysis, we will 
assume that water as Cold as 41°F might be used.) OMS has advised that, based on the extenSive 
experience in SERE training, the medical literature, and the exPerience with · detainees to date, 
water dousing as authorized is not designed or eKpected to cause significant physical pain, and 
certainly not severe ·physical pain. Although we understand that prolonged immersion in very 
cold water maybe physitally painful, as note~ above, thisint~rrogation technique does not 
involve immersion and a substantial margin of safety is built intQthetime limitation on the use 
of thCl CIA's water dousing technique-use of the technique with water of a gi ven temperature 
must be limited tQ no more than two-thirds of the time in·which hypothermia could be expected 
't.o occur from total immersion in water of the sam·e temperature." While being cOld can involve 
physical disc9mfort, OMS also advises that In their professional judgment any resulting 
discomfort is not expected to be intense, and the duration. is limited by specific times tied to 

.. A stress position Ihat involves such CQntortion or.twistUg, as well as one held fa; so long that it CQuld 
n ot ~y at producing temporary ·muscle fatigue, might-raise more substantial questions under the slaMe. 
Cf Amty Fidd Man.a/34-S2: Intelligence Interrogation at 1-8 (1992) (indicating·that "[fjorcing an individual to 
stand, sit, or kneel in abnormal positions for prolonged periods animo" may constitute "torture" within the meaning 

---~oHhe'HUrd~ev.-€onvenlioo's i<X!nirentennlratl!!Jll1!lij1it:JI or 1titi\Cl1 toWe, nor. any omer 16rm 01 coerCIon, 
may be inflicted on prisoners of war," but not addressing 18 U.S.C. §§ 2340-2340A); United Nations General 

__ ~.!lm.b.lY.Jl~g[thf<~Rfl;JiiJJ3.g~F.I;M:rI2!J!!l:.e.Jltl.d.oJbt .. Cr.ue/ .. l nhuman.of:..Deg,adingS:r.eatment,oT_ 
Punishment, U.N. Doc. NS91J50 .t6 (S<p<.. 1, 2004) (suggesting that "nolding detainees in painful andIor stressful 
positions" might in certain circumstances be characterized aHorture) . 

• [ Moreover, even in the e~lremely unlikely event that hypothennia set in, under the circumstances in 
which tlus technique is u.scd-iItcluding close medical supeMsion and, if necessary, medical attention- we 
understand that the detainee would be expected to fe<:over fully and rapidly. 
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water temperature. Any discomfort C:Ilusedby this. technique, therefore, would not qualify as 
"severe physical suffering" within the meaning of sections 2340.234oA. Consequently, given 
that there is no expectation that~e technique will cause severe physical pain or suffering when 
properly used, we Conclude that the authorized use of this technique by an adequately trained 
interrogator could not reasonably be considered specifically intended· to cause these results. 

With respect to mental pain or suffering, as you have described the procedure, we do Dot 
believe that any oftbe four statutory predicate acts necessary for a possible finding of severe 
mental pain or suffering under the statute would be present. Nothing, for-example, leads us to 
believe that the detainee would understand the procedure to constitute a threat of imminent 
death, especially given that care is taken to ensure that no waler will get into the detainee's 
.mouth or nose .. Nor would a detainee.reasona.bly understand the prospect·ofbeing doused with 
cold water as the "threatened infliction of severe pain. ·Furthermore, even were we to conclude 
that there could be a qualifying predicate act,nothing suggests that tlie detainee would be 
·expected to suffer any prolonged mental harm asa result of the procedure. OMS advises that 
there lias been no evidence of such harm in the SERE training, which utilizes a much more 

. extreme technique i,nvolving total immersion. The presence of psychologists who monitor the 
·.petainee's mental condition makes such hlU"m even more unlikely. Consequently, we conclude 
that the authorized use of the technique by adequately trained interrogators could not reasonably 
be considered specificaliy i.ntended to cause. severe mental pain or suffering within the m.eaning 
of the statute. 

The flicking technique, which is subject to the same temperature limitations as water 
dousing but would involve sulistantialiy less water, afortiori would not violate the statute . 

. 12. Sleep deprivation. In the Interrogation Memorandum, we concluded .that sleep 
deprivation did not violate.sections 2340·2340A. See id. at 10, 14·1 S. This question warrants 
further analysis for two reasons. First; we did. not cOnsider the potential for phy·sical pain or 
suffering reSulting from the shackling used to keep detainees awake or any impact froni the 
diapering of the detainee. Second, we -did not address the possibility of severe physical suffering 
that does not involve severe physical pain. 

Under the limitations adopted by the CIA, ·sleep deprivation may ·not exceed 180 hours, 
wh!ch we undersuind is approximately two·thirds of the maximum recorded time that humans 
hav~\l.~thout slee2 for purposesof meq.,ical study, as discussed,,~~low'2 Furthermore, any 
detainee who has undergone 180 hours of sleep deprivation mlIst then be allowed to sleep 
without interruption for at least eight straight hours. Although we understand that the CIA's 

==","",~",",............". gtI;del-ines-woold-a[je\Y"1lne!h=ession-ef-sleep-1leprivation--Wbegill<lfl:eMhe-detainee-ltas-gotten----

- ._._ ...... ,. .- .. ~. ~ ........... " --_ .. -'-., ... ----

., The fG Report described the maximum allowable period of slcop deprivation at that time as 264 hours or 
J 1 days. See fG Reparl at 15. You have intonned us that you h3ve since established a limit of 180 hours, thaI in 

. ract no detainee has been subj~ed 10 more than 180 hours of sleep deprivaQon, and thaI s!",p deprivation will 
rarely exceed 120 hours. To date, only three deiainees have beCII subjected to sleep deprivation for more than 96 
.hours. 

TOP:flECRETI 
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at least eight hours of uninterrupted sleep following 180 hours of sleep deprivation, we will 
. evaluate only one application of up to 180 hours of sleep deprivation" 

We understand frQm' OMS, and from our review' of the literature on the physiology of 
. sleep,that even very extended sleep deprivation does not cause physical pain, let alone severe . 
phy~ical pain·4 "The longest studies of sleep deprivation in humans . . . [involved] volunteers 
[who] were deprived of sleep for 8 to 11 days .... Surprisingly, little seemed to go wrong with 
the :rubjects physically. The main effects lay with sleepiiJess and impaired brainfuneticining, but 
even these were no great cause for concern." James Home, Why We Sleep: The Funclions of 
Sleep in Humans and Olher Mammals 23·24 (1988) ("Why We Sleep") (footnote omitted). We 
note that there are important differences b'etween sleep deprivation as an interrogation technique . 
used by the CIA and the controlled experiments documented in the literature. The subjects of the 
'experiments were free to move abOut-and engage in nonnal activities and·oft.en led a "tranquil 
.existence" with "plenty of time for relaXation," see id at 24, Whereas a ·detainee.in CIA custody 
would·be shackled and prevented from inovingfreely. Moreover, the subjects in the experiments 
often increased their food consumption during periods of extended slecp loss, see id. at 38, 
whereas the detainee undergoing interrogation may be placed on a reduced-calorie diet, as 
'discussed aliove. Nevertheless, we understand that experts who have studied sleep deprivation 
have cOnclUded that U[t]he most plausible reason for the uneventful physical findings ~ith these 
human beings is th~t . .. sleep loss is not particularly harmful." Id at 24. We understand that 
this Conclusion does not depend on the extent of physical movement or exercise by the subject or 
whether the subject increases his food consumption. OMS medical siaffmembers have also 
informed us, based on their experience with detalnees who have undergone extended sleep 
deprivation and their review ofllie relevant rriedicalliterature, that extended.sleep deprivation 
does not caus~ physical pain. Although edema, orsweliing, of the lower legs may sometimes 
develop as a·result of the long periods ofstancjing associated with sleep deprivation, we 
understand from OMS that such edema is not painful and ·will quickly dissipate'once the subject 
is removed from the standing position. We also understand lhat if any case of significant edema 
develops, the team will intercede to ensure. that the detainee is moved from tbe standing position 
and that he receives .any inedicalattention necessary to relieve the. swelling and allow the edema 
to dissipate. For these reasoQs, we conclude that the authorized use of extended sleep 

~·tt.:nole<l abov", we are not concluding that additioaal use ofsl..:p dep.ri.vation. subject to close and 
careful me<lical superVision. would violate the statute, but at the present time we express no opinion on whetll<C 
additioaal sleep deprivation would be consistent with sections 2340-2340A. 

" Although Sleep deprivation is not ilself physic;!lly paiiiftiL we understand thaI some Studies have noted 
that extended total sleep depriYation may have the effect of Itducing tolerance to some fOrIns of pain in some 

.. ·~bjects:"£u:,,:g:;i3~*Wldermann,"et..u7,"'81eep.Y3eprivation -Affecfri'lrmnaf'Pairr4h'rtSholds'bvi-'1Io(-'" ..... .• . 
.Somotosensory Thresh olds in Healthy Valvnteers, 66 PsychosOmatic Med. 931(2004) (finding a significain 
decrease in heat pair( thresholds and some decrease in cold pain thresholds after one night without sleep); S .. Hakki 
Onen, et al., The Effects of Total Sleep Deprivation. Seledive Sleep Interruption and Sleep Recovery on Pain 
Talaance Thresholds in Healthy Subjects, io 1. Slcep R=rch 35, 41 (2001) (fllldinga statistically significant drop 
of 8-9% in tolerance thresholds for mechanical or pressUre p;tin after 40 hours); iii. at 35-36 (discussing other 
studies), We will discuss the potential interactions betw..:n sloop deprivation and other interrogation techniques in 
the separate memornndwn, to which we referre<l in footnote 6; addressmg whether the combinoo use of certain 
techniques is consistent with the legalrequiremenp; of sections 2340·2340A. 
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. deprivation by adequately trained interrogators would not be expected to cause and could no! 
reasonably be considered specifically intended to cause severe physical pain. 

In addition, OMS personnel have informed us that the shackling of detainees is not 
designed to aod-does not result in significant physical pain. A detainee· subject to sleep 
deprivation would nol be allowed to hang by his wrists, and we understand that no detainee 
subjected to sleep deprivation to date has been allowed to hang by his wrists or has otherwise 
'suffered injury." Ifn~essary, we understand that medical personnel will intercede to prevent 
any such injury and would require either that interrogators use a different method to keep the 
detainee awake (such as through the 'use of sitting or horizontal ·positions), or that the use of the 
technique be stopped altogether. When the sitting position is used, the detainee is seated on a 
small stool to which he is shackled; the stool supports his weight but is too small to let the 
detainee balance himself and fall asleep. We also specifically understand that the use of 
shackling wi!h horizontal sleep deprivation,. which has only been used rarely, is done in such a 
·way as to ensure that there is no additional stress on the detainee.'s armorleg joints that might 
force the limbs beyond natural extension cir create telision on any joint. Thus, shackling cannot 
be expected to result in severe physical pain, and we conClude that its authorized use by 

. adequ.ately trained interrogators could not reasonably be considered specifically intended to do 
so. Finally, We believe .that the use ofa diaper cannot "e expected to-and could not reasonably 
be considered intended to-result in any physical pain, let· alone severe physical pain. 

Although it [s a more substantial qu~ion, particularly given the imprecision.in the 
statutory standard and the lac~ of guidance from the courts, we also concillde that extended sleep 
deprivation, subj ect to the limitations and conditions described herein, would not be expected to 
cause "severe physical suffering." We understand that some ind'ividuals who undergo extended 
sleep deprivation would likely at so'me point experience physical discomfort and distress. We 
assume that some individuals would eventually feel weak physically and may experience other 
unpleasant physical sensaiions from prolonged fatigue, including such symptoms as impairment 
to cQ9rdinated body movement, difficulty with speech, nausea, and blurred vision. See Why We 
Sleep at 30.· In addition,we understand that extended sleep deprivation wilr often cause a small 
.drop in body temperat.ure, see id at 31, and we assume thai such a drop in body temperature may 
also be associated with unpleasantphysical sensations. We also assume that any physical 
discomfort that might be associated with sleep deprivation would likely increase, alleast to a 
poi~e~ngef the subject goes without s.kcp. ThyS, on tnese assil.lPptions, it may be the case 
that at. some point, for some individuals, tlie degree of physical distress experienced in sleep 
deprivation might be substantial. <6 . . . 

On the other hand, weunderstand from OMS, and from the literature we have reviewed 
. cinine pnySiOlOgy orsTeep;tli2;rmanflndMdiTh:lsmaY'lo1~ate-emnded;lew-depr:ivati() ncwell· 

" This includes a total of more than 25 detainees subjected to at teast some period of slcop deprivation. 
& e January 4_"" at [·3 . 

.. ,The possibility noted above that sleep deprivation might heighten susceptibility to pain, S f< supra note 
. 44, magnifies Ulis concem 

TO~RET~qpeffiN 
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and with little apparent distress, and that this his been the CIA's experience" Furthermore, the 
principal physical problem !Sso.ciated with standing is edema,. and in any instance of significant 
edema, the interrogation team will remove the detainee from the standing position and will seek 
medical assistance. The shackling is us.ed only as a passive means of keeping the detainee awake 
and, in both the tightness of the shackles and the positioning of the hands, is not intended to 
cause· pain. A detainee, for example, will 'not ~ allowed to hang by his wrists. Shackling in the 
sitting position involves a stool that is adequate to support the detainee's weight. In the rare 
instances when horizontal sleep deprivation may be used, a thick towel or blanket is placed under 
the detainee to protect against reduction of body temperature from contact with the floor, and the 

· manacles and shackles are anchored so as not to cause pain or create tension on any joint. If the 
detainee is nude and is using an adult diaper, the. diaper is checked regularly to prevent skin 
irritation. TheconditioDS of sleep deprivation are th.us aimed at preventing severe physical 
suffering. Because sleep deprivation does not involve physical pain and would not be expected 
to cause extreme physical distress to the detainee, the extende.d duration of sleep deprivation, 
. within the 180-hour limit imposed by the CIA, is not a sufficient factor .alone to constitute severe 
physical suffering wi\hin the meaning of sections 2340-2340A. We therefore believe that the use 
oftl\is technique, under the specified limits and condition~. is not "extreme and outrageous" and 
does not r~ch the higb bar set by Congress for a violation'ofsections 2340-2340A. See Price v. 
Socialist People's Libyan A.rab Jamahiriya, 294 F.3d at 92 (to be torture under the TVP A, 
conduct must be "extreme and outrageous"); cj. Mehinovic v. Vuckovic, 198 F. Supp. 2d at'1332-

· 40, 1345-46 (standard niet under the TVPA-by a course of Conduct that included severe beatings 
to the genitals, head, and other parts of the body with metal piPes and various other items; 
removal ofteeth with pliers; kicking in tlie face and ribs; breaking of bones and ribs and 
dislocation offingers; cutting a figure into the victim's forehead;hanging the victim and beating 
him; extreme limitations of food and water; and subjection to games of "Russian roulette"). 

Nevertheless, because extended sleep deprivation could in some cases result in 
substantial physical distress, the safeguards adopted by the CIA, including ongoing medical 

· monitoring and intervention by the team if needed,. are important to ensure that the ClA's use.of 
extended sleep deprivation will not run afoul of the statute. Different individual detainees may 
react physically to sleep deprivation in different ways . . We assume, therefore, that the team will 
separately monitor each individual detainee who is undergoing sleep deprivation, and that the 
application of this technique will be sensitive to the individualized physical condition and 
reacfoRw.>"Of:eachdetainee. Moreover; we e)l\phasi~e..our understam!ing that OMS will intervene 
to alter or stop the course of sleep 'deprivation for a detainee if OMS concludes in its medica! 
judgment that the detainee is or inay be experiencing extieme physical distress." The team, we 

. ···w· ._ .. _.lL·indoed, ... ltllough.it411ay~m.slll'jJrising{o-lhOS¢.llotiamiliar,witll.lhe.extensiy.e..medkalJlL~ ..... .. 
relating to sleep deprivation, bascl on thatliteralure and its experience with .the technique, in its guidelines, OMS 
lists sleep depriVation as less intense than water dousing, stress positions, walling, cramped confinement, and the 
WoItertJoard. See OMS Guideline~ at S . 

.. For example, any physical pain Or suffering associated with standing or with slklcides might become 
more intense with an extended use of the technique on a particular detainee whose condition and strength do not 
permit him 'to tolerate i~ and we understand that personnel m<lnitoring theiletairiee will take this possibility into 
account and, if n=53'1', will ensure that the detainee is placed into a sitting or horizontal position or will direc! 
that the sleep deprivation be discontinued altogether. See O~ Guide/in" at 14-16. 
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understand, will intervene not only if the sleep deprivation itself may be having such effects, but 
also if the shackling or other conditions attendant to the technique appear to be causing severe 
physical sufferiilg. With these precautions 'in 'place, and based on the assumption thai they will 
be followed, we.coDclude that the authorized use 'of eXtended sleep deprivation by adequately 

- traUied interrogaiors would not be expected to arid could not reasonably be considered 
. specifically imended to cause severe physical suffering in violation of 18 U.S.C_ §§ 2340-1340A. 

Finally, we also conclude that extended sleep deprivation cannot be expected to cause 
"severe mental pain or suffering" as defined in sections 2340.2340A, and that its authorized use 
by adequately trained interrogators could not reasonably be considered specifically intended to 
do so. First, we do not believe thatuse of the sleep deprivation technique, subject to the 
conditions in place, would involve one of the predicate acts necessary-for "severe mental -pain or 
suffering" under the statute. There woul<l be no infliction or threatened infliction'ofsevere 
physical pain or suffering, within the,inearung of the statute, and there 'would beno threat of 

. Imminent death. It may be questioned whether sleep deprivation could be chanicterized a~ a 
"procedureO calcUlated to disrupt profoundly the s.enses or the perso.nality" within the meaning -
of section 2340{2)(B), since we understand from OMS and from the scientific literature that . 
extended sleep deprivation might induce hallucinations in some cases. Physicians' from OMS 

. have informed us, however, that they are of the view that, in general, no "profound" -disruption 
would result from the length of sleep deprivatiori contemplated by-the CIA, and again the . 
scientific literature we have reviewed appears to support this cOnclusion. Moreover, we 

. understand tqat any· team member would direct that the technique be immediately discontinued if 
there wereaily sign that the detainee is experiencing hallucinations. Thus, it appears that the 
,authorized use of sleep deprivation by the CIA would not'be expected to result in a profound 
disruption of the senses, and ifit did; it would be _discontin~ed. Even assuming; however, 'that 

_ the extended use of sleep deprivation may result in hallucinations that CQuld fairly be 
,characterized as a "profound" disruption of the subject'S'Senses, we do neit believe it tenable to 
conclude that in such circumstances the use of sleep deprivation could be said to be "calculated" 
to cause such profound disruption-to the senses, as required by the statute. The tern, "c3.Iculated" 
denotes something that is .planned or thought out beforehand: "Calculat.e," as used In the statute, 
is defined to mean -" to plan the nature of beforehand: think ou~';. "to 'd~ign, prepare, or adapt by 
forethought or careful pJan: fit or prepare by appropriate means." Webster's Third New 

-International Dictionary at 315· (defining "t:alculate"-"used chiefly [as it is in section 
2340(2)(B)] as [a] past part[iciple] with complementary infinitive <calculated to succeed>"). 
Here, it is evident thanhe potential for any hallucinations on the part of a detainee undergoing 
sleep deprivation is not sOmething that would be a "c~lculated" result of the use of this 
ted~ particularly·given that the-team would intervene immediately to stop the technique-if 
there were signs the subject was experiencing hallucinations. . 

Second, evellitwe wele to assrnm;,OIlt of an abundance of CaU!lOI~ that exteJTded=Sleep 
deprivation could be said to be a "procedureO calculated to disrupt profoundly the senses or the 

- _. - "" m - - :person3Jity''OTI!ie suOjcCf vmnm ffie mearimg of sechon 2340(2)(8)', we ao nor1ielieye 'ni'mli:i~:~" :' 

technique would be expected to---Or that its authorized uSe by adequately trained interrogators 
could reasonabJy be considered specifically intended to--<;ause "prolonged mental ham," as 
required by the statute, because, as we understand it, any hallucinatory effects of sleep 
deprivation would dissipate rapidly. QMS has infonned us, based on the scientific, literature and 
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on its own experience with' detainees who have been sleep deprived" that .any such halluci~atory 
effects would not be prolonged. We understand from OMS that Why We Sleep provides an 
accurate summary ortbe scientific literature on this point. As discussed there, the longest 
documented period of time for which any human has gone without sleep is 264 hours. See iii. at 
29-34. The longest study with more than one subject involved 205 hours of sleep deprivation. 
See id. at 37-42. We understand that these and other studies constituting a significant body of 
scientific literature indicate that sleep deprivationternporarily affects the functioning of the brain 
but does not otherwise have significant phYSiological effects. See iii. at 100. Sleep deprivation's 
effects on the brain are'generally not severe but can include impaired cognltiv.e performance and 
visual hallucinations; however, these effects dissipate rapidly, often with as tittle as one night's 
sleep. See iii. at 31 -32,34-37,40,47-53. Thus, we conclude, any temporary hallucinaiions that 
might result from extended sle.ep deprivation could not reasonably be considered "prolonged 
mental harm"'forpurposes of sections 2340-2340A. " 

II) light of these observations, although in its extended uses 'it may present a substantial. 
question under sections 2340-23,40A, we conclude that the authori~d use of sleep deprivatio'o by 
adequately trained interrogators, subject to the limitations and motlitoring in place, could not 
reasonably be considered specifically intended to cause severe mentai pain or suffering. Finally, 
the use of a diaper for sanitary purposes on an individual subjected·to sleep deprivation, while 
potentially humiliating, could not be considered specifically intended to'inflict severe mental 

. 'pain or suffering within the meaning of the statute, because there would be no statutory predicate 
act and no reason to expect "prolonged mental harmh io result. so ' 

.. Without detemtining the minimum time' for mental hani1 to be considered "prolong~" we do nOt 
believe that "prolonged menial hann" would occur during the 'loop deprivation itself. -As noted, OMS would order 
!hat the teclulique be discontinued if halIucinatioIL! ocourred. Mo~r, even if OMS personnel were· not aware of 
any such'halIucinations,. whatever time woutd remain betwoen the onset of such hallucinations, l"hich presumably 

, would be welt into n,e period of sleep deptivation, and the l80·bour m:pdmum for sleep deprivation would not 
constitute "prolonged" mental harm Within the meaning of the statute. Nevertheless: we nole nl3t this aspect of·the 
t",IuIi'iue ,~Us for great care in monitoring by OMS personnel, including psychologists, especialty as n,e length of 
the period of sleep deprivation increases. . 

50 We notethat-tbe court of appeals in Hilao v. Estale a/Marcos, 103 F.3d 789'(9th Cir. 1996), stated tlut 
a variety of teeluliques taken together, one'of,which was stoep deprivation, amounted to torture. The court, 
however, did 'not specifically discuss sleep deprivation apan from the other conduct at isSue, and it did nol conclude 
Iha.! sleep deprivation alone amounted to torture. In Ireland v. United Kingr/am, the EUropean Court'ofHUlll3D. 
Rights concluded by a vote of 13-4 Iha.! sleep deprivation, even hi conjunction with, 3 number of OUle, techniques, 

,did ri~ntto torture,UJ1l!er tltcEw-opean'Olartei"llle duration of the slcop &privation at issue ""s not clear, 
s .. separate opinion of Judge Fitzmaurice 31 1 19, but may bave been 96·l2O hours, see majority opinioh at 1104. 
FinaUy, we note that the Committee Against Torture of the Offic;e of the High Commissioner for· Human Rights, in 

===~==dG;."","dGkuding,{i.bs~gain.rfort i...-{=et,-U;t<;f)C., .... 'jb'4~~~9$93~):===== 
<:<locluded that a variety of practices laken together, including "sleep deprivation for prolonged periods,· "constitute 

. _ ~orture as dcfmS!Lin article t of the [CAll" S~, aIJoJlni!S>lli!\.iQru;~~1!!IllY • .il~..tb.'1.J;;p~e_ _ _ .. ' 
AgainJi TOrlure, U.N. Doc. A/5'lJ44 at 156 (Sept. 10, 1997) ("sleep deprivation practised on suspects . .. may in 
some = constitute tOl1ure") . The Committee provided no details on tile length of the sleel' dePrivation or how it 
was implemented and no analysis to support its conclusion. These precedents provide little or no helpful gUidance 
in, our review of the CIA's use of sleep deprivation Wlder sections 2340-2340A. Wltile we do not rely on this fact in 
intetpreting sections 2340·2340A, we note that we are aware of no decision of any foreign court or international 
tribunal finding that the lechniques analyzed here, if subject to the limilations and conditions set ou~ would amount 
to torture. 
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13. Waterboard. We previously concluded that the use afthe waterboard did not 
constitute torture under sections 2340-2340A. See interrogationlvfemorafldum at I I, 15. We 
must reexamin~ the issue, however, because the technique, as it would be used, could involve 
more applications in longer sessions (and possibly using different methods) than we earlier 
considered." . . 

We understand that in the escalating tegimen of interrogation techniques, the waterboard 
i.s considered to be the inost serious, requires .3 separate appraval that may be sought only after 
other techniques have not worked (or are considered unlikely to work in (he time available), and 
in fact has been-and is expected to be-used on very 'few detainees. We accept ihe assessment 
of OMS that ihe waterboard "is by far the mo.s! traumatic of the enhanc.ed interrQgation 
techniques." OMS Guidelines at 15. This technique Could subject 'a detainee to a high degree of 
distress. A detainee to. whom the technique is applied will experience the physiological 
. sensation of drowning, which likely will lead to panic. We under~ta:nd that even a detainee who 
'knows he is nat going to drown is likdy to have this response. Indeed, we are informed that 
even indiyidualsvery familiar with the technique experience this se.nsation when subjected to the 
wateruoard. 

Nevertheless, although this technique presents the most substantial questioc1 under the 
statute, we conclude for the reasons discussed belo'w that the authorized use ofthe waterboaid by . 
adequately trained interrogators, subject to the limitations and conditions ada(Jted by the CIA and 
in the 'absence of any medical contra indications, would not violate seotions 2340-2340A. CWe 
Uhde~stand t~contra~dicat~on may h~ve precluded 0e use ofthis.p<;rli.cuIar . 

'. technique on_ In reaching this conclusIOn, we do not m any way rruOlmlze the 

II The IG Report noted that in some cases the ",aterlxlard was used with far greater frequ.ency than initiaUy 
indicated, sec IG Report 315, 44, <kl, 103-04, and also ·that il waS used in a di!ferent'manna-. See id. at 37 ("[nhc 
J¥3terooard technique .. '. was different from the technique described in the DoJ opinion and used in the SERE 
training. The differt= was in the.manner in which the detainee's br<;lthing was obstnicted. Ai the SERE school 
and ~opinion, th.e.,rubjec('s.airflowjs disrupted by the firm application 9f a damp cloth over the air 
passages; the interrogator applies' a sniaJl arnount of water to the cloth in a controifOii manner. By contrast, the 
Ageocy iriterrogator ... applied large volumes of water to a cloth that covered the detainoe's.mouth and nose. One 
of the psychologistsfint<.CTogators acknowledged that the Agency's usc of the technique is different from that used in 
SERE DdIWllg txriusc Ih?toii6l"i!iid-ts-wore·p01gllanl-aIl~!l1lillg'-). 3l!L ..... !a<Fid=<.t=l*'cl4~o"'<======= 
General further reported that "OMS contOJ1ds that the expertise of the SERE psychologistfmterrogators 'on the 

. ··,-waterboard.was,pfObably..rnisrepresonted.;ll4heJime,.as.the.sEEEJNat.e.cbO;l!ll r~~.s.M different from th.,,-. _ .. . _ 
subsequent Agency II$lge as to make 'it almost irrelevant C<lnsequenUy, aro)[(ling to OMS, there was no a priori 
reason to believe that applying the'watecboaJd wfth the frequency and intensity wiUt which it was used by·the 
psychologist/interrogators was either tffiC3cioU5 pro medically safe: ld. at211126. We have carefully considered 
the JG Report and discussed it with OMS pe!SOlU)eL Iv; noted, OMS input has resulted in a number of changes in 
the application of the waterboard, including limits on the frequency and cumulative uSe of the teclmique. Moreover, 
OMS pccsoMc! 'are carefully instructed in monitoring this technique aiK! are perwnally present whenever it is used. 
See OMS Guidelines at 17-20. IndeOd, although pllysician as'sislanlS can be p=1ll when other enhanced techniques 
are applied, "use of the watelboard rtquires the presence of a physician." ld. at 9 n.2. 
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· experience: The panic associated with the feeling of drowning cotJld undoubtedly be significant. . 
There may be few more frightening experiences than fecling that one is unable to. breathe. ~ 

However frightening the experience may be, OMS personnel have informed us that the 
waterboard technique is not physicaily painful. This conclusion, as we understand the facts, 
accords with the experience in SERE training, where thewaterboard has been administered to 
several thousand members of the Uruted States Anned ForCes." To be sure, in SERE training, . 
the technique is confined to at most two applications (and usually only one) of no more than 40 
seconds each. Here, there inay be two sessions, of up to two hoiJrs each, during a 24-hour 
period, and each session may include multiple applications, ofwhich six may last 10 seconds or 
longer (but none more than 40 seconds), for a total time of application of as much as 12 niinutes 
in a 24-hour period. Furthermore, the waterboardlila be used on up to five days during the 30-
·day period for which it is approved. See August 19tferat 1·2. As you have . . 
informed us, the CIA has preViously used the wat . ar repeatedly on two detalnees, and,as far · 
as .can be determined, these detain.ees .did not exp~rience physical pain or, in· the professional 
judgment of doctors, is there any ll1edica1 reason to believe they would have done so. Therefore, 
we conclude that the authorized use of the waterboard by adequatel y trained. interrogatori could .. 
not reasonably be considered specifically intended to cause "severe physical pain." . 

We also·conclude that the use ofthe waterboard, under the strict limits and conditions 
imposed, would noi be expected to cause "severe physical s~ffering" under the statute. As noted 

· .above, the difficulty of specifying a category of physical suffering apart from .both physical .pain 
· .and mental pain or silffering, along with the req9irement that any such suffering be "severe," . 

calls for an interpretation. under which "severe physical suffering" is reserved for ·physical . 
distress that is severe considering both its intensity and duration. To the extent that in some 
applications the use of the waterooard could cau~e choking or similar physicAl-as opposed to . 

· mental-sensations, those physical sensations might weI! have an intensity approaching the 
· degree·contemplated by th~ statute. However, ~e understand that any sllch physical-as . 
opposed to ment!ll-sensallons caused by the use ofthe waterboard end when the applIcallon 

. "As noted above, in most uses oHhe (~hniqJ the ·individll3l ~ in faci aole to b~tile. th~ugh his · . 
. breathing is restricted. Because ill some uses breathing would not be possible; for purposes of our analysis we 
assume that iIle detainee is wUble 10 breathe during applicl.tiops ofwaler. . 

·.~~~·.understan<i.tlut the ~Ierboard is 01(fentlf used only in Navy SERE training. As noted).n theIG 
Report, "[a]co:,rding 10 individuals withaulhoritative imor ledgc of the SERE program, .. . [e]xcept for Navy SERE 
trnining, use of tile watffiJ,)ard was discontinued because of its dr,lIMtiC efroG\. on the students who wcre.subjocts." 

1G Re rt al 14 n.14. We undClS1an<! tlul use of the wateiooard Was diSCQntinued by the other services not b<cauSe 
o any Concerns a ~ POSSI ~ . ~ . . . u . ·er- ~:¢' =.=='0== 
technique and, as such, il was not considered 10 be a usclu\ Ir<iining iechnique. We note thai OMS has concluded 

_ • . _ ..... - ,,-·-·- ""tha!4wlhilc-SERE-train=be!ieve-lhal-lrilinoes-ar ... unablF~~"""intain.psychologicaUesisl.au.~~_d!.oa...!l!,_ ~ __ • _ , 
our experience ,,~s olherVllSe. Some subjects unquestionably can withstand a large number of applications, "iUI no 
imrriediately discernible cumulative impact beyond tllcir skoog aversion to the experience." OMS Gtiidelines at 17: 

~ We are aware that al a recenl Senate Judiciary Commilleelhe:iring, Douglas Johnson, Executive Direc(orofthe 
Cenler for Victims ofTocture, testified thai some U.S. military personnel who have undergone waterboard training. 
have apparently staled "that it's taken them 15 years oftht rapy to gel over it" You have infornled lIs!ha~ in 2002, 
\he CIA made inquiries to Department ofDefense persoruieJ involved in SERE training and tha!.the Department of 
Defense was nOI aware of anr information that would . Such stalements, nor is the CIA aware o[any suep 
informatlolL . 
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ends. Given the time limits imposed, and the fact that any physical distress (as opposed to 
possible mental suffering, which is discussed below) would occUr only during the actual 
.application of water, the physical distress caused by the waterboard would not be expected to 
have tbe duration required to amount to severe pbysical suffering." Applications are strictly 

. limited to at most 40 seconds, and a total of at most 12 minutes in any 24-hour period, and use of 
the technique is limited to at most five days during the 30-day period we consider. 
Consequently, under tbese conditions, use of the waterboard·cahnot be expected to cause "severe 
physical suffering" within the meaning ofthe statute, and we conclud.e that its authorized use by 
adequately trained interrogators could not reasonably be. considered specifically intended to 
cause "severe physical suffering."" Again, however, we caution that great care shOuld be used 
in adhering to the limitations imposed and in monitoring any detainee subjected to it to prevel1t . 
the detainee friJme)(perien~ing severe physical suffering. . 

The most substantial question raised by the waterboard relates to the statuiory definition 
of "severe mental pain or sufferiM." The sensation of drowning thilt we understand 
accompanies the use of the waterboard arguably could qualify as a "threat of imminent death" 
within the meaning of section 2340(2XC) and thus might constitute a p.redicate act for "severe 

.. mental pain or ·suffering" under the statute." Although the waternoard is used with safeguards 
that make actual harm quite unlikely, the detainee may not know about these safeguards, and 
even ifhe does learn of them, the technique is still likely to create panic in the form of an acute 
instinctual fear arising from ihe physiological sensation of orowning. . 

Nevertheless, the statutory definition of "severe mental pain or suffering" also requires 
!:hat the predicate act produce "prolonged mental harm." 18 U.S.C. § 2340(2). As we 
understand from OMS personnd familiar with the history oflhe waternoard technique, as used 
both in SERE training (though in a substantially different manner) and in the previous CIA 

. interrogations, there is no medical basis to believe that the technique would produce any mental 
effect beyond the distre·ss that directly accompanies its use and the prospect that it will be used 
again. We understand from the CIA that to date none of the thousands of persons who have 
undergone the more limited use of the technique in SERE training has suffered prolonged .mental 
harm as ;I: result. The CIA's use of the technique could far exceed the one or two applications to 
which' SERE training is limited, and the participant in SERE training presumably understands 
that the technique is part of a training program that is not intended to hurt him and will end at 
som~e~~abje time.~But the phy.slcians i\lId psyc~ologists at the <;;fA familiar with the facts 

suffering" only if it is ,",vere both in intensity and duration. 
, - - " -'1r-~-;ith~i~ deprivati;~~the part;~-;;;dii;;~f'th~~~id;;~I-d~i:;;;;",;";;;~-st be m;;il;.;r;;~~-- ·--- - ... . 

"ith extended or repeated use of the tecluiique, the· detainee's experience does nordep·art from these expectations. 

" It is unclear whether a deUinee being subjected to the watetboard in fact e<perieaces it as a ·"threat of 
inuninent death." We understand th3t the CIA may infonn a detainee on whom this technique is used !hat.he would 
not be allowed to dro"n. Moreover, alter lIl1Jltipie applications of the·water!>oard. it may become apparent to !he 
detainee tha~ however-frightcning the e<perience may be, it will not result in death . . NevertheleSs, for pUlJlOses of 
our analysis, we will assume that the physiological iensation of drowning associated ·with the use of the waterl>oard 
may constitute a "threat of imminenl death". within tile meaning of sections 2340-2340A. 
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have informed us that in the case of the two detainees who have been subjected to more 
elden.sive use of the waterboard technique, no evid.ence of prolonged inental ha:rm has appeared 
. in the period since the use of the waterboard on those detainees, a period which now spans at 
least 25 months for each of these detainees. "More:over, in their" professional judgment-based on 
this experience and the admittedly different SERE experience, OMS officials inform us that they 
would not expect the waterboard to cause such harm. Nor do we. believe that the distress 
aCCQmpanying use of the technique on five days ifi a 30-day period, in itsel~ could be the 
"prolonged mental harm" to which the statute refers. The technique may be designed to create 
fear at the time it is used on the detillnee, so that the detainee will cooperate to avoid future 
sessions. Furthennore,.we acknowledge that the term "prolonged" is imprecise. Nonetheless, 
without.in any way minimizing the distress caused by this technique, we believe that the panic 
brought on by the waterboard during the very limited tillie it is actually administered, combined 
with any residual fear that may be experienced over a somewb.at longer penod, could not be said 
to amount to the "prolonged mental harm" that the statute covers." ·For these reasons, we 
conclude that the authorized use of the waterboard by adequately trained interrogators could not 
reasonably be considered specifically intended to cause "prolonged mental harm." Again, 
however, we caution that the use of this technique calls for the most careful adherence to the 
limitations.and safeguards imposed, including constant monitoring by both medicaJ and 
psychological personnel of any detainee'who is subjected to the waterboard. 

" In HilM v. Erlale of Marcos; Ute Ninth Circuit slated that a course of conduct involving a number of 
techniques; one of which has similarities to the waterooard, "Constituted torture. The court described the course of 
conduct as follows; " 

He was Uten interrogated by members· of tho military, who blindfolded and seVerely beat him 
while he was handcuffed and fettered; they also threatened him with death. when Utis round of 
intemJgation ended, he was denied sleep and repeatedly threatened with deat\l. lit the next round 
of interrogation, all .of his limbs were shackled to a cot and a towel was placed over hisnose and 
mouth; his inlerrogators then poured-water down his nostrils so!lult he felt as Utough he were 
drowning. This lasted for approximatdy ~ix hours, during which time interrogators threatened 
.[him] with electric shock and death. At tile end ofthis water torture, [he] was left shackled to the 
cot ·for the following three days, during which time he was ltpC3.tedly fnten:ogated: · He was then 
imprisoned for seven months in a.s:uffocatingly h<l! and unlit ceU, measuring 25 meters sqtiare; 
during Utis time he was shackled io his co~ at first by all his limbs and later by one band and one 

. foo~ for all but Ute briefest periods (in which he was allowed to eat Druse tile toilet): TIle 
"~OCufrs were often so tight IMrtlie slightESt movement ... made Utenftut into his nesh. During 

this period, he felt 'extreme pain, almost undesctibable, Ute boredom' and 'the feeling that kms of 
lead . .. were fulling on [his] brain. [He] was never told how laog the treatment inflicted lipan 

= ===,""",,=== = d:htiJilIHY9H .. _"ll<IMa""'st--At=I'J.ftlee~~nlIDe!C-Jb"IIlIHll'".4·€:hb!l:)-yr;;eaaJ[:£<-tjr·nl==. ===== = = 
detention, approximately five ofthem in solitary<:orilinement-and the rest in near-solitary 
confinement. . . ---.-... ---....--- -...... --,,-...... ~----- -~ .-<- .. --.-.. - .- .----..... , ... -.--.... --~-. --~-.,..-----..... ,.--.-.- ... -.. _.-.. ..:,._ ... _. 

103 F.3d at 790-91. The court then concluded, " rt seems clear that all of the abuses to which [. plaintiff] testilied
including the tight years during which h, was held ill solitary or near-solitary confinement-wnstituted a single 

. course of conduct of torture." Jd. at 795. In addiUon to the obvious differences between the tecltnique in Hilao and . 
the ClA 's use of the waterboard subject to the =fullimits described aliove (among otherthings, in Hilao the 
= ,ion lasted six hours and followed explicit threats of deaUt and severe physical beatings), the court reached no 
conclusion IMt the technique by itself constituted lorture. However, the fact IMl a federal appeUate court would 
even colloquially describe a teclutique that may share some of the chaIacteristics of the watecboMd as "water 
torture" counsels continued care and careful monitoring in the use of this technique. 
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Even if the o<x:urrence of one of the predicate acts could, depending on the circumstances ' 
of a particular case, give rise to an inference of intent to cause "prolonged mental harm," no such 
circumstances exist here, Oli the contrary, experience with the use of the waterboard indicates 
that prolonged mental harm would not be expected to occur, and CIA's use of the technique is 
subject to a variety of safeguards; discussed above, designed to ensure that prolonged mental 
harm does Dot result. Therefore, the circumstances hen; w0uld negate anypotentialinference of 

, specific intent to cauSe such harm 

Assuming,adherence to the strict li!llitations discussed herein: including the careful 
medical monitoring and available intervention by the teain 'as necessary, we conclude that 
although the question is substantial and difficult, the authorized use of the waterboard by 
adequateiy trained interrogators and other 'team members could not reasonably be considered 
specifically intended to cause severe physical ,or mental pain or suffering and thus would not 
violate sections 2340c2340A" 

• • • 
In sum; based on the information you have provided and the limitations, proCedures, and 

'safeguards that would be in place, we conclude that- although, extended sleep deprivation and 
use of the waterboard present more substantiaL questions in certain respeCts under the statute Bnd 
the use oftne waterboard raises the most substantial issue--none oftnese specific techniques, 
considered individually, would violate the p'rohibition in,sections 23~O·2J40A The universal 
,rejection of torture and the President's unequivocal directive,that the ,United States not engage in 
torture warrant great tare in analyzing whether particular interrogation techniques are 'consistent 
with tne requirements of sections 2340.2340A, and we have attempted'toemploy such care 
thioughout our analysis, We emphasize that these are issueS about which reasonable persons 
may disagree. Our task bas,been made more difficult by the imprecision of the statute and the 

,relative abs,ence of judicial guidance, but we have applied our best reading ofthe law to the 
, specific facts that you have provided. As is apparent, our,conclusion is based onthe assumption 
:thai close observation, ,including medical and psychological' monitoring of,the detainees, will 
continue during the period when these techniques are used; that the personnel present are 
authorized to, and will, stop the use of a technique at any time if they believe it is beiog used 
'improperly 'or threatens a detainee's safety or that a detainee may be at risk of suffering sev.ere 
phY9QL,:D1ental pai'\, or suffering; ~hat th".;medica'-and psychologJ~1 personnel are 
continuallyassessing the availablditerature and ongoing experience with detainees, and that, as 
they have done to date, they will make adjustments to techniques to ensure ihat they do not cause 
,severe physical or mental pain or suffering to the detainees; and-tha~_1JLi.nteg:og.alQfS...3ruLnthe r 
team members understand the proper use of the tec\miques, thai the techniques are not designed 

" ~ noted, medical personnel are instructed to exercise special care in monitoring and reporting on use of 
the watertxiard. See OMS Guidelines 2120 ("NOTE: In order to best infonn future medical judgments and 
recommendations, it is impertanttitat'cvery application of the waterboard be thoroughly documented: how long each 
application (and the enliIe procedurej lasted, hOw much water was used in theproeess (realizing that muCh splashes ' 
off), how exactly the water was applied, if a seal was achieved, if the naso- or orophatynx was filled, what sort of 
volUtIie was expelled, how long was,thebreakbetween applications, and how the subjro looked between each 
treatmenL") (emphasis omitted). 

' . •... 
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. or intended to cause severe physical or- menial pain or suffering, and that they must cooperate 
with OMS personnel in the exercise of their important duties. 

. . 

Please let us know if we may be offllrther assistance. 

~6~ 
Steven G. Bradbury 

Principal Deputy Assistant Attorney General 

~'~ . 
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