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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: : Chapter 11
:

SCH CORP., et al, : Case No. 09-10198(BLS)
:

Debtor. : Hearing Date: March 31, 2009 @ 11:00 a.m.

: Objection Deadline: March 24, 2009 @ 5:00 p.m.

THE UNITED STATES TRUSTEE’S OBJECTION AND RESPONSE TO THE
DEBTORS MOTION TO APPROVE SALE FOR ORDER (I) AUTHORIZING AND

APPROVING SALE OF SUBSTANTIALLY ALL OF THE DEBTORS' ASSETS FREE
AND CLEAR OF ALL LIENS, CLAIMS, INTERESTS AND ENCUMBRANCES, (II)

AUTHORIZING PAYMENT OF THE DEBTORS' LENDER WITH THE CASH
PROCEEDS THEREFROM, (III) APPROVING CREDIT BID OR WINNING BID AT
THE AUCTION, AS APPROPRIATE, AND (IV) AUTHORIZING THE ASSUMPTION
AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND UNEXPIRED

LEASES AND FIXING CURE COSTS ASSOCIATED THEREWITH IN CONNECTION
WITH THE SALE (DOCKET NO. 202)

In support of her Objection and Response to the Debtors’ Motion to Approve Sale for Order

(I) Authorizing and Approving Sale of Substantially All of the Debtors' Assets Free and Clear of All

Liens, Claims, Interests and Encumbrances, (II) Authorizing Payment of the Debtors' Lender With

the Cash Proceeds Therefrom, (III) Approving Credit Bid or Winning Bid at the Auction, as

Appropriate, and (IV) Authorizing the Assumption and Assignment of Certain Executory Contracts

and Unexpired Leases and Fixing Cure Costs Associated Therewith in Connection With the Sale

(“Sale Motion”) (Docket No. 202) the Acting United States Trustee for Region 3 (“U. S. Trustee”),

by and through her counsel, avers:

INTRODUCTION

1. Under 28 U.S.C. § 157(b)(2) and applicable orders of the United States District 

Court for the District of Delaware, this Court has jurisdiction to hear the issues raised by this



 All capitalized terms not defined herein shall have the meaning ascribed to them in the Sale1

Motion.
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Response and Comment.

2. Pursuant to 28 U.S.C. § 586, the U. S. Trustee is charged with the administrative

oversight of cases commenced pursuant to Title 11 of the United States Bankruptcy Code.  This duty

is part of the U. S. Trustee’s overarching responsibility to enforce the bankruptcy laws as written by

Congress and interpreted by the courts.  See United States Trustee v. Columbia Gas Sys., Inc. (In re

Columbia Gas Sys., Inc.), 33 F.3d 294, 295-96 (3d Cir. 1994) (noting that U. S. Trustee has “public

interest standing” under 11 U.S.C. § 307, which goes beyond mere pecuniary interest); Morgenstern

v. Revco D.S., Inc. (In re Revco D.S., Inc.), 898 F.2d 498, 500 (6  Cir. 1990) (describing the U. S.th

Trustee as a “watchdog”). Pursuant to 11 U.S.C. § 307, the U. S. Trustee has standing to be heard

with regard to the above-referenced Objection and Response.

3. On January 18, 2009 (the “Petition Date”), the Debtors herein  filed voluntary1

petitions for relief under chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court

for the District of Delaware (the “Court”).

4. The U. S. Trustee has not appointed a statutory committee of unsecured creditors in

these cases.

5. The Debtor filed the Sale Motion, which seeks the approval of the sale of all of

substantially all of the Debtor’s assets and business and additional relief as requested. The Sale

Motion and proposed sale will undoubtedly have material consequences to creditors, parties-in-

interest and possibly even non-debtors and parties-not-in-interest and may likely have an impact on

some persons or some entities legal rights although the extent and reach of that impact or those
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effects remain unknown or undetermined.

6. The stalking horse bidder is Levine Leichtman Capital Partners III, L.P. (“LLCP”)

whose opening bid shall be $20,000,000 (the “Stalking Horse Bid”). LLCP reserves the right to bid

up to the full amount of its debt (which  is no less than $31,613,624.62, plus accrued interest and

default interest as of the Petition Date).

7. LLCP was the Debtors’ pre-petition lender, is the post-petition lender and holds a

warrant to purchase 35,000 shares of Debtor SCH Corp.’s Series A Common stock. Thus it  would

appear that LLCP is both an affiliate and insider of the Debtors. See e.g 11 U.S.C. §§ 101(2)(A) and

101(31)(E).

8. 11 U.S.C. § 363 mandates the requirements for pre-confirmation transactions that

involve the sale of all or substantially all of the Debtor’s assets.

9. It is imperative that the Debtors comply with the requirements of 11 U.S.C. §363

and the Third Circuit’s requirements for Chapter 11 pre-confirmation sales of substantially all of the

debtors’ assets set forth in In re Abbotts Dairies, Inc., 788 F.2d 143 (3d Cir. 1986).

10. The Debtors must provide evidence that the sale is for fair value and that a good

business reason exists. In re Lionel Corp., 722 F.2d 1063 (2  Cir. 1983).  The Debtors and thend

proposed purchaser, especially LLCP, must prove by credible evidence that the transaction is

proposed in “good faith” and that it is an arms-length transaction. For example, if the proposed

purchaser is an insider or an insider-controlled entity, or the transaction confers intended benefits

upon insiders, the sales transaction must be given the highest scrutiny.

11. Initially, this Court must determine that the proposed sale and the attendant sale 

procedures will bring the best and highest price for the Debtor’s assets.  The Debtor must show that
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the assets have been fully marketed and that the sale is sufficiently publicized in order to prove that

the assets will be sold for a fair and reasonable price.  But, however, the Court must also find that

the sale is free of any collusion.  The insiders’ relationship to the purchaser, if any, must be fully

disclosed and evaluated, including any employment agreements or other agreements or

understandings.  In re Abbotts Dairies, Inc., 788 F.2d at 147.

12. In essence, the proposed sale must satisfy the Abbotts Dairies requirements and

comply with Fed. R. Bankr. P. 6004 so that the United States Trustee, the Court, creditors and other

parties have the ability and opportunity to evaluate the proposed transaction’s bona fides and

determine that the sale is in the creditors’ best interests and complies with applicable law.

13. In this case, the proposed sale, as it concerns an insider, is subject to heightened

scrutiny and thus the sale needs to be conditioned to protect the estates, creditors and other parties-

in-interest.

14. The Debtors propose to sell its assets to LLCP free and clear of all liens, claims,

interests and encumbrances, including any liabilities that arose prior to the closing. Sale Motion at

Paragraph 27.

15. As courts in this District have previously noted, pre-plan sales of all or substantially

all of a debtor’s assets “requires a bankruptcy court’s careful review.” In re Exaeris, Inc., 380 B.R.

741, 744 (Bank. D. Del. 2008). Where there is a proposed sale or sales in the context of a Chapter

11 proceeding of substantially all of a debtor's property without the creditor protections of the

disclosure statement and plan process, as is here, the transaction must be closely scrutinized and the

proponent bears a heightened burden of proving the elements necessary for authorization. See In re

Channel One Communications, Inc., 117 B.R. 493, 496 (Bankr. E.D. Mo. 1990) (citing In re
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Industrial Valley Refrigeration & Air Conditioning Supplies, Inc., 77 B.R. 15, 17 (Bankr. E.D. Pa.

1987)); See also In re CGE Shattuck, LLC, 254 B.R. 5, 12 (Bankr. D. N.H. 2000); (“The closer a

proposed transaction gets to the heart of the reorganization process, the greater scrutiny the Court

must give to the matter.”); In re Wilde Horse Enterprises, Inc., 136 B.R. 830, 841 (Bankr. C.D. Cal.

1991).

16. Courts have expressed great concern that asset sales, particularly sales of a

substantial portion or all of an estate’s assets, should not be used to circumvent the protections

afforded by Chapter 11 and the Bankruptcy Code. For example, in Abbots Dairies, the Third Circuit

Court of Appeals expressed concern that Section 363 sales should not be used to circumvent the

protections afforded to creditors under the plan confirmation process and Section 1129 of the

Bankruptcy Code. Abbott’s Dairies, 788 F.2d at 150. The Third Circuit held that the “good faith”

requirement of a Section 363 sale should be used as assurance that a debtor does not, by means of

an asset sale, abrogate the protections afforded to creditors and shareholders by Section 1129 of the

Bankruptcy Code and the plan confirmation process. Id. at 150. Even those cases that require only

a good business justification” to approve a sale of substantially all of the estate’s assets expressed“

concern that courts not adopt a "construction of § 363(b) [that] swallows up Chapter 11's

safeguards." Lionel, 722 F.2d at 1069.

17. Under the circumstances, it does not appear that the proposed sale of the Debtors’

assets is the most appropriate means of maximizing value or is in the best interests of creditors. Most

importantly, it appears that sale process will do nothing more that allow the Debtors to cleanse or



In the Motion to Dismiss Case Filed by Lois Artz, Elena Del Campo, Maria Hamilton, Lisa Johnston,
2

Ashorina Medina, Audra Phillips, Lydia Rosario, Damon Wright (Docket No. 230), the movants allege that there are

in excess of one million claimants against the Debtors. Motion to Dismiss at Paragraph 6.
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launder its assets and its business free of the claims of the various class action plaintiffs . Thus, this2

Court needs to (i) find that there is a good faith purpose behind the sale, (ii) ensure that the sale

protects the estate, creditors and other parties-in-interest and (iii) make certain that the record is

complete with admissible evidence in order to approve the sale. See in re Exaeris, 380 B. R. at 746.

CONCLUSION

WHEREFORE the U. S. Trustee requests that this Court issue an order denying the relief

requested and/or granting such other relief consistent with this Objection and Response and for such

other relief deemed fair, just and equitable.

Respectfully submitted,

ROBERTA A. DEANGELIS
ACTING UNITED STATES TRUSTEE

      By: /s/Richard L. Schepacarter                            
      Richard L. Schepacarter, Esquire
      Trial Attorney
      United States Department of Justice
      Office of the United States Trustee 
      J. Caleb Boggs Federal Building
      844 King Street, Room 2207, Lockbox 35
      Wilmington, DE  19801
      (302) 573-6492
      (302) 573-6497 (Fax)

Dated: March 24, 2009
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