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INITIAL DECISION 

On March 17, 2007, the appellant refiled an appeal with the Merit Systems 

Protection Board (Board) challenging his removal from the position of Civilian 

Aviation Security Specialist (Federal Air Marshal), SV-1801-H-00, with the 

Department of Homeland Security.  The Board has jurisdiction over this appeal 

by virtue of 5 U.S.C. §§ 7511-7513. 

For the reasons set forth below, the removal action is AFFIRMED. 

 

                                              
∗ This case was previously reassigned to the undersigned administrative judge from an 
administrative judge who retired from the Board. 



 

ANALYSIS AND FINDINGS 

Background 

On March 28, 2007, the scheduled hearing on the appeal commenced.  The 

parties, including the appellant, were ordered to appear for a continuation of the 

hearing the next day.  On March 29, 2007, the appellant failed to appear for a 

continuation of the hearing.  I issued an order to the appellant in which I gave 

him an opportunity to demonstrate good cause for his failure to appear at the 

continuation of the hearing on March 29, 2007.  The appellant made an untimely 

response to my order and it was not served upon the agency as required under 

Board regulations.  5 C.F.R. § 1201.26 (2007).  Therefore, the submission was 

rejected.  Thus, I found that the appellant has not shown good cause for his 

failure to appear for a continuation of the hearing. 

The parties were given an opportunity to submit written evidence and 

argument to supplement the record.  The agency submitted additional evidence 

before the record closed.  The appellant chose not to supplement the record.  It is 

noted, that since the appellant failed to appear on the second day of the hearing, 

he did not have the opportunity to call any of his witnesses. 

An administrative judge may impose sanctions on the parties as necessary 

to serve the ends of justice.  See C.F.R. § 1201.43 (2007), Slaughter v. United 

States Postal Service, 56 M.S.P.R. 307, 310 (1993).  Sanctions may be imposed, 

however, only when a party has failed to exercise basic due diligence in 

complying with any order, or has exhibited negligence or bad faith in his efforts 

to so comply.  See, e.g., Macon v. Department of the Air Force, 46 M.S.P.R. 410, 

413 (1990). 

In this case, the appellant failed to attend the hearing which was scheduled 

at his request.  The appellant has further failed to provide any documentation to 

show that there may be some circumstances beyond the appellant’s control which 

would have prevented him from following the Board’s orders.  The appellant also 

failed to submit evidence in support of his appeal prior to the record closing.  



 

Accordingly, the hearing was not continued.  The appeal was decided on the 

record, including testimony, from the first day of the hearing. 

Burden of Proof 

Under 5 U.S.C. § 7701(c)(1)(B), an agency’s adverse action may not be 

sustained unless it is supported by a preponderance of the evidence.  See also 5 

C.F.R. § 1201.56(a)(ii) (2007).  Preponderance of the evidence is defined by the 

Board at 5 C.F.R. § 1201.56(c) (2007).  The agency must also show that the 

disciplinary action promotes the efficiency of the service and that the particular 

penalty is within the limits of reasonableness.  See Douglas v. Veterans 

Administration, 5 M.S.P.R. 280, 306 n.67, 307-08 (1981). 

The agency’s Charge 1, Conduct Unbecoming, Specifications 1-6, are sustained 

by a preponderance of the evidence. 

Charge 1, Specification 1, pertains to the appellant, a Federal Air Marshal, 

engaging in conduct unbecoming when he had a verbal altercation with his son’s 

elementary school principal over the appellant not being chosen to attend a school 

field trip with his son.  Michael Masucci, Elementary School Principal, Poland 

Village, Ohio, testified  that on February 26, 2003, the appellant conducted 

himself in an intimidating and threatening manner after he was told that he could 

not accompany his son on a school field trip.  Mr. Masucci testified that the 

appellant stated that he would “deal with them in his own way,” apparently 

referring to school officials and teachers when he was told that he could not be a 

chaperone on the field trip.  Mr. Masucci stated that he called the Poland Village 

Police, who were dispatched to the school, to deal with the appellant’s 

threatening behavior.  The appellant was called to the Poland Village Police 

station and was interviewed by Police Chief Beatty regarding his behavior.  

Hearing Tape (HT) 4b. 

Charge 1, Specification 2, charges the appellant with conduct unbecoming 

when he appeared unannounced on February 26, 2003, at the Office of Poland 

Spring School District Superintendent, Dr. Robert Zorn, and speaking in a loud 



 

and boisterous manner.  The appellant went to Dr. Zorn’s office to question the 

school official about his not being able to chaperone his son’s class on a field 

trip.  Dr. Zorn testified that he has been a superintendent of school for 31 years 

and is used to dealing with irate parents.  Dr. Zorn testified that he couldn’t recall 

dealing with another parent as loud, confrontational, and boisterous as him.  Dr. 

Zorn stated that the appellant told him that he was an Air Marshal and carried a 

gun.  Dr. Zorn stated that the appellant was extremely angry and hostile and 

demanded the phone number of the State of Ohio school superintendent.  Dr. 

Zorn furnished the appellant with the telephone number.  HT, 5A. 

Charge 1, Specification 3, pertains to the appellant displaying conduct 

unbecoming when he attended a school board meeting in Poland Village, Ohio, on 

March 24, 2003.  Dr. Zorn testified that the appellant appeared to be angry and 

behaved in a challenging and intimidating manner toward the school board at the 

board meeting on March 24, 2003.  Dr. Zorn testified that he believed that the 

appellant might have carried a gun with him to the meeting.  HT, 5A. 

In an affidavit dated April 6, 2007, Lee Tracy, an Assistant to the Special 

Agent in Charge (ATSAC) Pittsburgh, Pennsylvania, stated that while conducting 

an interview into allegations of misconduct involving the appellant, Frank Divito, 

Vice-President, Poland, Ohio, Board of Education, remarked to him that the 

appellant’s behavior during the Board meeting was not “completely normal”.  See 

Appeal File 5, Tab 7. 

Charge 1, Specification 4, charges the appellant with conduct unbecoming 

in that the appellant acted in a highly unprofessional manner when dealing with 

the watch officer of the FAM Mission Operation Center (MOC) on May 2, 2003.  

In affidavits dated April 6, 2007, Mr. Ted S. Hresko, Special Agent in Charge 

(SAC) and Mr. Tracy stated that in May of 2003 they learned that the appellant 

called the MOC in reference to a future schedule change and questioned the 

watch officer as to “who his boss was.”  Mr. Tracy stated that the appellant 

threatened to contact Admiral Loy, the then head of the Transportation Security 



 

Administration.  Messrs. Hresko and Tracy remarked that the appellant’s actions 

in this regard were unprofessional and outside the acceptable bounds of conduct 

expected of Federal Air Marshals (FAMs) under their supervision.  See Appeal 

File 5, Tab 7. 

Charge 1, Specification 5, pertains to the appellant’s engaging in conduct 

unbecoming by behaving in a belligerent manner after being stopped for a minor 

traffic violation on February 26, 2004, in Poland Village, Ohio.  Michael 

Bettikofer, currently a Federal police officer and a former Poland Village Police 

Officer, testified that on February 26, 2004, he stopped the appellant for a minor 

traffic violation and the appellant acted in a belligerent manner toward him.  

Officer Bettikofer testified that the appellant identified himself as a Federal 

Police Officer and told him (Bettikofer) “if you want to play games, I’ll play with 

you”.  The appellant further told him that he would go to the State Attorney 

General and that “I’ll have your job”.  Officer Bettikofer stated that the appellant 

drove off before he concluded the traffic stop.  HT, 3A and 3B. 

Paula McFarland, an Administrative Assistant and Clerk of the Court, 

Poland Village, Ohio, testified that after the appellant was ticketed for a seatbelt 

violation the appellant called the Police Department and stated he was a Federal 

Police Officer and said “either the Chief takes care of it (the ticket) or it will go 

to court and the Attorney General.”  H.T., 4A and B. 

Russell Beatty, Chief of Police, Poland Village, Ohio, testified that the 

appellant came in to the police station prior to March 3, 2007, and challenged the 

ticket and caused a commotion in the station.  Chief Beatty testified that on 

March 3, 2007, the appellant discussed the issue of the ticket with him and told 

him that he “wanted it taken care of”.  HT, 3B and 4A. 

Charge 1, Specification 6, charges the appellant with arriving late for his 

scheduled reporting time over 70% of the time during the six month period from 

October 1, 2003 through March 31, 2004.  In their April 6, 2006, affidavits, 

Messrs. Tracy and Hresko stated that Federal Air Marshals (FAMs) are required 



 

to be at the Pittsburgh International Airport at least one and one-half hours prior 

to their scheduled flight.  Messrs. Tracy and Hresko stated that on April 6, 2004, 

an office-wide audit of the Pittsburgh International Airport parking lot was 

commenced to determine the extent and degree of tardiness exhibited by the 

FAMS assigned to the Pittsburgh office.  See Appeal File 5, Tab 7.  The results of 

the audit show that from October 1, 2003, through March 31, 2004, the appellant 

arrived late for scheduled trips 31 out of 39 times or 79.5% of the time.  See 

Appeal File 1, Tab 5; Agency File, Tab 4J, pp. 14-17. 

The appellant has generally denied everything in the above six 

specifications of Charge 1, Conduct Unbecoming.  The appellant’s general 

argument that he didn’t engage in any conduct unbecoming is inconsistent with 

the testimony and evidence of record.  Further, the appellant did not furnish any 

evidence that supports his position or refutes the agency evidence.  The evidence 

and testimony provided by the agency is clear, consistent, and corroborative with 

all six specifications of Charge 1.  Thus, I will accept the agency witnesses’ 

testimony that the appellant engaged in a number of instances of conduct 

unbecoming.  Accordingly, I find Charge 1 and all six Specifications sustained by 

a preponderance of the evidence. 

Charge 2, Specification 1, pertains to a misrepresentation involving date 

stamping committed by the appellant, when a response to the proposed removal 

letter was submitted to the agency in the appellant’s behalf, by his former 

representative.  Included, as attachments to the response, were two memoranda, 

addressed to Mr. Tracy, dated February 28, 2003 and March 28, 2003, and were 

date stamped received February 28, 2003, and March 28, 2003, respectively.  Mr. 

Tracy in his April 6, 2007, affidavit stated that he never received, observed or in 

any way came into contact with these documents in the agency file before July of 

2004.  See Appeal File 1, Tab 5, Agency File, Tab 4e., pp. 10-15.  Mr. Tracy 

stated that he did not possess a date stamp and that it was not his practice to date 

stamp documents when they are received by him.  See Appeal File 5, Tab 7. 



 

 In his April 6, 2007 affidavit, Mr. Hresko said that he had received two 

apparently fabricated documents from the appellant through his former 

representative.  Mr. Hresko said that he never received, observed, or in any way 

came into contact with the documents in question prior to July of 2004.  See 

Appeal File 1, Tab 5; Agency File, Tab 4e., pp. 10-15.  Mr. Hresko remarked that 

it is not the practice of the Pittsburgh Field Office to date stamp documents when 

they are received.  Mr. Hresko commented that he has never known Mr. Tracy or 

any other member of the Pittsburgh office’s management team, including himself, 

to date stamp documents upon their receipt.  See Appeal File 5, Tab 7. 

 Ruth Farrella, Security Assistant at the agency, testified that Mr. Tracy did 

not use a date stamp when documents were received by him.  HT, 2B.  Elaine 

Hemmes, a retired Administrative Officer at the agency, testified that supervisors, 

including Lee Tracy, did not use date stamps on documents.  H.T. 2B and 3A. 

 The appellant generally denied that he committed any misrepresentation 

involving date stamping, under Charge 2, Specification 1.  However, the 

appellant has failed to provide any evidence to support his general denial or that 

refutes the agency evidence and testimony in support of the charge.  The evidence 

and testimony furnished by the agency was clear consistent and convincing.  

Thus, I will accept the agency’s witnesses’ testimony that the appellant 

committed a misrepresentation in regards to date stamping.  Accordingly, I find 

Charge 2, Specification1, sustained by a preponderance of the evidence. 

The appellant has failed to establish his affirmative defense of reprisal. 

 The appellant alleged that the agency action against him was in reprisal for 

his filing an EEO complaint.  This claim of reprisal constitutes an allegation of a 

prohibited personnel practice.  5 U.S.C. § 2302(b)(9).  To establish a prima facie 

case of retaliation for filing EEO complaints, the appellant must show that:  (1) 

he engaged in a protected activity; (2) the accused officials knew of the protected 

activity; (3) the adverse employment action under review could, under the 

circumstances, have been retaliation; and (4) after careful balancing of the 



 

intensity of the motive to retaliate against the  gravity of the misconduct, a nexus 

is established between the adverse action and the motive.  See Thornhill v. 

Department of the Army, 50 M.S.P.R. 480, 490 (1991) (citing Warren v. 

Department of the Army, 804 F.2d 654, 656-58 (Fed. Cir. 1986).  If the appellant 

meets his burden, the agency must show that it would have taken the action even 

absent the protected activity.  See Rockwell v. Department of Commerce, 39 

M.S.P.R. 217, 222 (1988). 

 It is undisputed that the appellant filed an EEO complaint and that the 

agency’s officials were aware of his activities.  However, the appellant did not 

provide any evidence showing that the agency’s removal action was in any way 

influenced by his above protected activities.  To the contrary, the record amply 

shows that the agency removed the appellant because of his committing the 

offenses of conduct unbecoming and misrepresentation.  Thus, I find that the 

appellant did not meet his burden of proof. 

The action was taken for such cause as to promote the efficiency of the service. 

 The agency has the burden of establishing that disciplinary action based on 

the proven misconduct will promote the efficiency of the service.  5 U.S.C. § 

7513; see Merritt v. Department of Justice, 6 M.S.P.R. 585, 596 (1981), 

modified, Kruger v. Department of Justice, 32 M.S.P.R. 71, 76 n.3 (1987).  

Falsification or misrepresentation of documents affects an employee’s reliability, 

veracity, trustworthiness, and ethical conduct and thus directly impacts the 

efficiency of the service.  Brown v. Department of the Treasury, 61 M.S.P.R. 484, 

490 (1994); Wigen v. United States Postal Service, 58 M.S.P.R. 381, 385 (1993).  

It seems beyond dispute that an agency has a legitimate interest in ensuring that 

an employee refrains from unbecoming conduct and uses good judgment.  See 

Miles v. Department of the Army, 55 M.S.P.R. 633, 637 (1992) (unbecoming 

conduct); Rackers v. Department of Justice, 79 M.S.P.R. 262, 282 (1998) (Poor 

Judgment), aff’d, 194 F.3d. 1336 (Fed. Cir. 1999)(Table).  I therefore find that a 



 

disciplinary action based on the sustained charges of misconduct promotes the 

efficiency of the service. 

The removal penalty. 

 The agency must show that the removal is appropriate and reasonable under 

the unique circumstances of each case.  Miguel v. Department of the Army, 727 

F.2d 1081, 1083 (Fed. Cir. 1984).  The selection of an appropriate penalty is 

generally left to the sound discretion of the agency, unless the penalty imposed is 

grossly disproportionate to the sustained charges.  See Bassett v. Department of 

the Navy, 34 M.S.P.R. 66, 69 (1987).  To evaluate the appropriateness of the 

penalty imposed on a particular employee, the Board will review the penalty to 

ensure that the agency considered all of the relevant factors and exercised 

appropriate discretion in choosing a penalty.  See Douglas v. Veterans 

Administration, 5 M.S.P.R. 280, 306 (1981).  If I conclude that the penalty 

exceeds the bounds of reasonableness, I must mitigate the penalty to the 

maximum reasonable penalty for the misconduct involved.  Lachance v. Devall, 

178 F.3d 1246, 1260 (Fed. Cir. 1999). 

 George Papantonio, Deputy Assistant Director of Field Operations and the 

Deciding Official, testified that he considered a number of factors in imposing the 

penalty of removal.  Of particular importance to him was the nature and 

seriousness of the offenses.  He explained that Federal Air Marshals are expected 

to meet the highest standards of professionalism and integrity and the charges 

show that the appellant did not meet the standards.  Mr. Papantonio testified that 

he considered the offenses committed by the appellant to be serious in that the 

appellant, as a law enforcement officer, had a number of altercations and 

confrontations with police and public school officials that exhibited 

unprofessional conduct and poor judgment.  Mr. Papantonio was particularly 

concerned with the appellant’s conduct unbecoming in that it showed a pattern of 

belligerent, antagonistic, threatening, and confrontational conduct.  Mr. 

Papantonio also considered the appellant’s unwillingness to cooperate with 



 

police, school and agency officials which negatively effected the appellant’s 

ability to carry out his responsibilities, as a Federal law enforcement officer.  HT, 

1A, 1B, and 2A. 

 Mr. Papantonio testified that he also considered the misrepresentation in 

Charge 2, Specification 1, committed by the appellant to be serious since it has a 

negative effect upon the appellant’s honesty and integrity.  Mr. Papantonio said 

that he could no longer have trust and confidence in the appellant to work as a 

law enforcement officer.  Mr. Papantonio remarked that the appellant’s ability to 

testify in court would be impaired and his testimony could be inadmissible.  Mr. 

Papantonio testified that even though the agency withdrew two specifications 

under Charge 1, he considered the multiple offenses committed by the appellant 

in Charge 1 and the misrepresentation in Charge 2, Specification1, to be so 

egregious that the penalty of removal was justified.  HT, 1A, 1B,and 2A. 

 Mr. Papantonio observed that the agency’s standards of conduct are clear 

and the appellant knew what was expected of him.  Mr. Papantonio believed that 

the appellant had poor potential for rehabilitation since the appellant’s judgment 

during the incidents of inappropriate conduct was so bad that the agency could 

not risk having him continue as a Federal Air Marshal.  Mr. Papantonio 

commented that the appellant was also a poor candidate for rehabilitation due to 

his lack of integrity as shown by the misrepresentation committed by him.  

Although he gave consideration to the appellant’s 19 years of civilian and 

military service and the appellant’s absence of a prior disciplinary record, he 

nevertheless believed that removal was the appropriate penalty.  HT, 1A; 1B; and 

2A. 

 The appellant claimed disparate treatment because other employees were 

allegedly not removed for committing similar offenses.  During the hearing the 

appellant withdrew that claim.  Since the claim was withdrawn, it is not necessary 

or appropriate to consider that claim. 



 

 In sum, I find that the appellant’s conduct unbecoming of a Federal Air 

Marshal and a misrepresentation did have a detrimental impact o the agency’s 

ability to perform its mission.  The agency cannot condone such behavior.  The 

Board has recognized that law enforcement positions require a high standard of 

conduct and degree of trust.  See, e.g., Hanker v. Department of the Treasury, 73 

M.S.P.R. 159, 167 (1997).  In addition, I find that the appellant has not provided 

mitigating circumstances that would justify reducing the penalty of removal.  

Accordingly, I find that the agency did not abuse its discretion or act in an 

arbitrary, capricious, or unreasonable manner in imposing the penalty of removal.  

I find that the removal penalty is a reasonable penalty in the instant case. 

DECISION 
The agency’s action is AFFIRMED. 

FOR THE BOARD: ______________________________ 
Frederick L. Fishman 
Administrative Judge 

 

NOTICE TO APPELLANT 
This initial decision will become final on August 6, 2007, unless a petition 

for review is filed by that date or the Board reopens the case on its own motion.  

This is an important date because it is usually the last day on which you can file a 

petition for review with the Board.  However, if you prove that you received this 

initial decision more than 5 days after the date of issuance, you may file a 

petition for review within 30 days after the date you actually receive the initial 

decision.  You must establish the date on which you received it.  The date on 

which the initial decision becomes final also controls when you can file a petition 

for review with the Court of Appeals for the Federal Circuit.  The paragraphs that 

follow tell you how and when to file with the Board or the federal court.  These 



 

instructions are important because if you wish to file a petition, you must file it 

within the proper time period.  

BOARD REVIEW 
You may request Board review of this initial decision by filing a petition 

for review.  Your petition, with supporting evidence and argument, must be filed 

with: 

The Clerk of the Board 
Merit Systems Protection Board 

1615 M Street, NW., 
Washington, DC 20419 

A petition for review may be filed by mail, facsimile (fax), personal or 

commercial delivery, or electronic filing.  A petition for review submitted by 

electronic filing must comply with the requirements of 5 C.F.R. § 1201.14, and 

may only be accomplished at the Board's e-Appeal website 

(https://e-appeal.mspb.gov).   

If you file a petition for review, the Board will obtain the record in your 

case from the administrative judge and you should not submit anything to the 

Board that is already part of the record.  Your petition must be filed with the 

Clerk of the Board no later than the date this initial decision becomes final, or if 

this initial decision is received by you more than 5 days after the date of issuance, 

30 days after the date you actually receive the initial decision.  If you claim that 

you received this decision more than 5 days after its issuance, you have the 

burden to prove to the Board the date of receipt.  You may meet your burden by 

filing evidence and argument, sworn or under penalty of perjury (see 5 C.F.R. 

Part 1201, Appendix 4) to support your claim.  The date of filing by mail is 

determined by the postmark date.  The date of filing by electronic filing is the 

date of submission.  The date of filing by personal delivery is the date on which 

the Board receives the document.  The date of filing by commercial delivery is 

the date the document was delivered to the commercial delivery service.  Your 



 

petition may be rejected and returned to you if you fail to provide a statement of 

how you served your petition on the other party.  See 5 C.F.R. § 1201.4(j). 

JUDICIAL REVIEW 
If you are dissatisfied with the Board's final decision, you may file a 

petition with: 

The United States Court of Appeals 
for the Federal Circuit 

717 Madison Place, NW. 
Washington, DC 20439 

You may not file your petition with the court before this decision becomes final.  

To be timely, your petition must be received by the court no later than 60 

calendar days after the date this initial decision becomes final. 

If you need further information about your right to appeal this decision to 

court, you should refer to the federal law that gives you this right.  It is found in 

Title 5 of the United States Code, section 7703 (5 U.S.C. § 7703).  You may read 

this law, as well as review the Board’s regulations and other related material, at 

our website, http://www.mspb.gov.  Additional information is available at the 

court's website, http://fedcir.gov/contents.html.  Of particular relevance is the 

court's "Guide for Pro Se Petitioners and Appellants," which is contained within 

the court's Rules of Practice, and Forms 5, 6, and 11. 

NOTICE TO AGENCY/INTERVENOR 
The agency or intervenor may file a petition for review of this initial 

decision in accordance with the Board's regulations.  


