
 

INTRODUCTION 
More than 3,000 local jails detain nearly two-thirds of a million Americans on a given day 
and over 11 million people per year. Seventy percent of individuals in jail are being held 
pretrial, meaning they have not yet been convicted of a crime and are legally innocent. 
The average length of stay for pretrial individuals varies greatly across the country,   
but the numbers are sobering – for example, the average stay is 55 days in New York 
City and 39 days in Maryland. About 90 percent of those jailed pretrial only remain 
incarcerated because they cannot afford their money bail, given that the national 
median bail is around $10,000. 

 
Monetary bail systems commonly used throughout the U.S. punish low-income individuals, 
who often pose little public safety risk and who are disproportionally people of color. Even 
a single day of pretrial incarceration can inflict high costs on an accused person, including 
family strain, and loss in income, employment, and education. Even in cases where charges 
are dropped or the accused is found not guilty, fees to bail bondsmen are nonrefundable. 
Cash bail has also been shown to coerce plea deals among individuals desperate to regain 
their freedom. By contrast, money bail enables large portions of high-risk individuals to 
buy their way out of jail without genuine supervision. 

 
Money-based pretrial practices are increasingly being challenged in federal court as un- 
constitutional, and the courts have thus far upheld these challenges. For instance, lawsuits   
effectively ended money bail in a number of local jurisdictions, including municipalities in 
Alabama, Kansas, and Missouri. 

 
Recognizing the harm and imbalance perpetuated by the prevailing bail system, this brief 
offers messaging best practices and policy solutions for state legislators seeking to reform 
pretrial detention and release practices. 

 

MESSAGING 
 

Topline Message 
 

Excessive cash bail and jail time before trial denies Americans the presumption of 
innocence guaranteed under law and creates higher costs to taxpayers. Cash bail does 
not make us safer and punishes the poor for being poor. Reforming our cash-based bail 
system to a risk-based system is a commonsense way to make us safer, save money, and 
preserve people’s freedom. 

 
Talking Points 

 
• People’s freedom should not be taken from them because they do not have enough 

money. 
• Money bail does not make us safer. It allows dangerous individuals who happen to have 

enough money to buy their way out of jail, while punishing working people who pose 
no risk to public safety. A risk-based system would be a better way of keeping danger- 
ous people behind bars. 
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MESSAGING 
 
 
 

• In America, we value our freedom, yet cash bail takes that freedom away from Ameri- 
cans who simply don’t have a lot of money. Unexpected time behind bars before a trial 
can make people lose their job or drop out of school, and makes it more difficult for 
people to maintain stable lives. 

• Our criminal justice system should be based on safety and justice, not the profits of a 
specific industry. 

• The median bail nationally is around $10,000. Most families can’t afford that. 
 

Key Facts and Data 
 

• The U.S. Justice Department condemns holding poor individuals in jail because they 
cannot afford bail as a violation of the Fourteenth Amendment. 

• Nine in ten individuals held in jail pretrial remain incarcerated only because they have 
not posted money bail. (Pretrial Justice Institute) 

• From 2000 to 2014, the U.S. jail population grew by 20 percent (from 621,149 
to 744,592). Unconvicted Americans accounted for 95 percent of this growth. 
(Bureau of Justice Statistics) 

• In two large jurisdictions studied by the Laura and John Arnold Foundation, about half 
of individuals identified as “high risk” were able to buy their way out of jail due to the 
money bail system. (Laura and John Arnold Foundation) 

• Our bail system is not attuned to the economic realities of the nation and only 
further impoverishes Americans. For example, 46 percent of adults reported they 
either could not afford an emergency payment of $400, or would have to cover the 
cost by selling something or borrowing money, while the national median bail is 
around $10,000. (U.S. Federal Reserve) 

• It costs taxpayers about $75 a day to hold a person in jail pretrial, compared to just $7 
a day to supervise someone in their community. (Pretrial Justice Institute) 

• Taxpayers spend approximately $38 million per day to jail people who are awaiting trial. 
This means $14 billion annually in taxpayer dollars is being used to detain people who 
are mostly low risk, including many whose charges will ultimately be dropped. (Pretrial   
Justice Institute) 

• People of color are more likely to have money bail set, are required to pay more for re- 
lease and, subsequently, are detained before trial at higher rates than white people with 
identical charges and criminal backgrounds. 

POLICY OPTIONS 
Below we highlight states that have abolished or limited cash bail, review alternative 
pretrial decision-making processes, and outline non-monetary methods that states can 
use to manage people during the pretrial stage. Most of the policies discussed here are 
interrelated (not mutually exclusive), and all aim to maintain high levels of public safety 
and compliance, while minimizing costs to taxpayers. 

 
Eliminating or Minimizing Cash Bail 

 
A handful of states have almost entirely eliminated cash or money bail as an option for 
pretrial release – restricting its use as a last resort for specific cases. Cash bail is virtually 
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POLICY OPTIONS 
 
 
 

nonexistent in Washington, D.C., and was significantly reduced through legislation in Col- 
orado, Kentucky, and New Jersey. New Jersey’s Bail Reform and Speedy Trial Act (2014) 
states that the law should be “liberally construed to effectuate the purpose of primarily 
relying upon pretrial release by non-monetary means to reasonably assure an eligible per- 
son’s appearance in court.” Colorado requires authorities to “consider all methods of bond 
and conditions of release to avoid unnecessary pretrial incarceration” (CO Rev Stat § 16-4-  
103(4)(c) (2016)). 

 
Some states have made incremental progress by prohibiting cash bail for specific classes 
of crimes. California requires all individuals accused of misdemeanors to be released on 
personal recognizance (people must sign written commitments to appear in court), unless 
to do so would compromise public safety (CA Penal Code § 1270(a) (2016)). Illinois law- 
makers introduced legislation in 2017 that would end cash bail for those charged for the 
first time with nonviolent offenses (2017 IL HB 2456). 

 
While these states’ laws aim to deter excessive incarceration, they recognize the need for 
jurisdictions to detain individuals identified as high risk, for whom no conditions could rea- 
sonably ensure court appearance or lawful behavior. This ensures that high-risk individuals, 
even if they have access to financial resources, cannot simply purchase their freedom, as is 
possible under the cash bail system. 

 
Note that in all relevant states, the reduction of money bail was accompanied by 
significant reforms to pretrial court processes and expansions in pretrial services to better 
support people, ensure court appearance, and reduce criminal activity during pretrial 
release. The remainder of this brief reviews these complementary policy measures to 
facilitate the reduction or wholesale replacement of money bail. 

 
Enhancing Alternatives to Cash Bail 

 
Enhancing pretrial supervision programs 
Expanding pretrial supervision policies can help states lower jail rates, while responding to 
the needs of certain at-risk individuals. Supervision options for people released include but 
are not limited to: reminders about upcoming hearing dates (see DC Code § 23–1303(h)  
(2)), curfews, drug tests, check-in calls or meetings, orders to stay away from a victim or 
witnesses, and electronic monitoring. In states using pretrial risk assessment tools (dis- 
cussed in detail below), supervision options should be integrated into recommendations 
for pretrial action. States should compel local courts to make greater use of risk-informed 
supervision, instead of cash bail. 

 
Policymakers should explicitly prohibit supervision methods that are user-financed. This 
ensures that people do not remain in jail because they cannot afford requisite monitoring 
fees (a challenge that mirrors the cash bail problem). Jurisdictions that insist on retaining 
pretrial supervision fees should allow people to receive ability-to-pay hearings and for 
judges to waive fees, like New Jersey (NJ Rev Stat § 2A:162-17 (2016)). D.C. and Hawaii are 
currently the only places that prohibit accused individuals from having to pay for pretrial 
electronic monitoring (DC Code §23-1321(c) and HI Rev Stat § 804-7.1 (2016)). 
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Encouraging diversion 
States can also adopt or expand pretrial diversion programs that replace detention and 
cash bail for people with certain needs. About half of states currently offer diversion 
programs for individuals with substance abuse, though these programs could extend to 
other cases. For example, Colorado allows municipalities to divert veterans, active military 
personnel, and individuals involved in prostitution (CO Rev. Stat. §13-10-126; §13-5-144). 
Connecticut offers diversion programs for people with mental health issues, those accused 
of domestic abuse, and those facing serious traffic violations, among other rehabilitation 
programs (CT Gen. Stat. §53a-39c; §54-56e; §54-56i; §54-56l; §46b-38c). Kentucky’s 
Department of Public Advocacy manages an Alternative Sentencing Program that 
connects individuals in the pretrial stage to social workers to jointly develop rehabilitation 
and support programs. (The National Council of State Legislatures (NCSL) offers a 
summary of pretrial diversion laws nationwide.) 

 
Note that diversion programs must be fully funded in order to maintain their effi y 
and serve the community (see here for recommendations on program funding). States 
should prohibit diversion programs that are revenue-generating and/or fi ed by 
participants themselves. 

 
Expanding use of personal recognizance, citations, and unsecured bonds 
Some state laws designate certain offenses that are eligible for non-monetary pretrial 
release conditions like personal recognizance, citations, and unsecured bonds. State 
legislators can propose policies that expand allowable uses or the presumption of these 
methods to further limit cash bail. For example, Pennsylvania law includes a presumption 
of citation over arrest for second degree misdemeanors, first degree driving under 
the influence, and any crimes punishable by a maximum 90-day sentence (PA R. Cr.   
P. 519, PA R. Cr. P. 441). New York requires citations for illegal possession of marijuana 
(NY Cr. P. Law §150.75). Delaware encourages the courts to use personal recognizance 
or unsecured personal appearance bonds “wherever feasible [and] consistent with a 
reasonable assurance” that the accused person will appear in court (56 Del. Laws, c. 231, §   
1). (NCSL offers a full list of state provisions on the use of citations over arrest and on the  
presumption of recognizance and unsecured bonds.) 

 
Reforming Pretrial Decision-Making Standards and Processes 

 
Imposing “least restrictive conditions” for release 
About one-third of states require their courts to impose the “least restrictive conditions” 
on a person that will reasonably guarantee their presence in court. For instance, Tennes- 
see law states that if “a person [sic] does not qualify for a release upon recognizance… 
the magistrate shall impose the least onerous conditions reasonably likely to assure the 
person’s [sic] appearance in court” (TN Code § 40-11-116(a) (2016)). Legislators in states   
without least restrictive bail requirements should consider legislation setting forth this 
standard, which at a minimum offers a stronger guiding principle for authorities charged 
with setting bail. 

 
Eliminating money bond schedules 
States should prohibit the use of rigid money bond schedules that prespecify arbitrary 
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bail amounts according to the crime being charged. Bond schedules do not account for 
a person’s individual circumstances, ability to pay, and risk posed to the community, thus 
contributing to inflated and unjust pretrial incarceration practices. A recent California bill 
would fully replace the use of money bond schedules with individual pretrial risk assess- 
ments, discussed below (CA AB42, 2017 / CA SB 10, 2017). 

 
Adopting pretrial risk assessments 
States that have significantly reduced the use of cash bail largely rely on pretrial risk   
assessments to determine an accused person’s conditions for release. This approach  
is broadly endorsed by criminal justice reform advocates across the political spectrum 
pushing for fair, evidenced-based pretrial practices. Delaware (11 Del. C. § 2104(d), 11 Del.   
C. § 2105(b)), Colorado (CO Rev Stat § 16-4-106(4)-(7) (2016)), Kentucky (KY Rev Stat §   
431.066 (2016)), New Jersey, South Carolina, and West Virginia require all people who are 
booked to be assessed for risk. Other states require risk assessments only for certain types  
of charges. 

 
Pretrial decision-making is most effective when pretrial agencies use actuarial risk 
assessment tools, often mandated by statute. Actuarial risk assessment tools enable 
judges to quickly know factors about a person that are shown to predict their likelihood of 
appearing in court and behaving lawfully pretrial. A completed assessment will generate 
a composite “risk score” that factors into a court’s pretrial decision. Assessment criteria 
typically incorporate some combination of the individual’s criminal record, probation or 
parole status, failure to appear at previous court hearings, connections to the community 
(e.g., school enrollment, employment, housing, family), social behavior, challenges with 
substance abuse, and age, among other factors. 

 
States must actively assess whether any risk assessment criteria could serve as proxies  
for race or ethnicity, and thus contribute to biased recommendations. The Pretrial Justice   
Institute outlines how states have worked to test for and eradicate bias in pretrial assess- 
ments, for instance by eliminating “number of prior arrests” as a criterion, which is highly 
correlated with race. New Jersey law explicitly condemns pretrial release recommenda- 
tions that discriminate based on race, ethnicity, gender, or socioeconomic status (NJ Rev   
Stat § 2A:162-25 (c)(1) (2016)). 

 
To minimize unnecessary detention, state legislation should require risk assessments to 
be conducted as soon as possible after an arrest. New Jersey requires assessments to be 
completed and presented “without unnecessary delay, but in no case later than 48 hours 
after the eligible person’s [sic] commitment to jail” (NJ Rev Stat § 2A:162-16 (2)(b) (2016)). 

 
Ensuring ability to pay 
States that continue to use cash bail should require local authorities to determine bail 
amounts using knowledge of the person’s financial circumstances and ability to pay (see  
DC Code § 23–1322 (e)(3)(A)). Legislators could propose reforms that require courts to 
use standardized financial reporting forms for all people, or to assume a person’s inability 
to pay at a specific level of the federal poverty line (see Harvard Law School Brief, p. 11). 
People should also be given the right to appeal or have their bail waived once an initial 
amount is set. For example, New Mexico allows any person “who is neither a danger nor 
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a flight risk and who has the financial inability to post a money or property bond [to] file 
a motion with the court requesting relief from the requirement. The court [must] rule on 
motion in an expedited manner” (NM Const. Art. II § 13, NM Constitutional Amendment,   
2016). However, it should be noted that cities’ and counties’ money-based pretrial 
practices, whether or not they use ability-to-pay criteria, are being challenged in federal 
court as unconstitutional, and the courts have thus far upheld the challenges. 

 
Guaranteeing access to pretrial counsel 
States should enshrine the right to legal counsel whenever an individual’s liberty is in jeop- 
ardy, including at the earliest stages of the pretrial phase, and make every effort to uphold 
that right in practice. Access to pretrial counsel is particularly important in states that  
have not seriously limited cash bail, as people with legal support at bail hearings are more   
than twice as likely to be released on personal recognizance or to have their bail amounts 
reduced. States that have reduced cash bail should still guarantee counsel for individuals 
accused of serious crimes that require full pretrial hearings (see D.C. Code § 23–1322(d)  
(2)). To ensure full implementation of this right, states could adopt legislation that incen- 
tivizes and/or allocates funding for local public defenders to create pretrial service units, 
such as the San Francisco Public Defender’s Bail Unit. (Note that this approach has not yet 
been attempted through state legislation. Any new mandate for public defenders to better 
assist during pretrial hearings must be adequately funded.) 

 
Ending Commercial Bail 

 
Forty-six states (as of August 2017) allow commercial bail bonding or surety companies 
to operate in local jurisdictions, with varying levels of regulation and protection for 
individuals facing detention. These companies amass billions in profit each year and have 
vigorously lobbied state legislatures to block reform. Advocates unequivocally call for 
the elimination of for-profit bail bonding, as has been achieved in Kentucky (KY Rev Stat  
§ .510 (2016)), Illinois (725 ILCS 5/103-9), Wisconsin (WI Stat § 969.12), and Oregon. The  
Justice Policy Institute asserts that the for-profit bail bonding industry disproportionately 
impacts low-income communities, for it is usually a family member or friend of the 
accused who pays a nonrefundable fee and signs the contract to pay the full amount if the 
court date is missed by the accused. With approximately $2 billion in business annually, 
the industry’s goal is not to improve outcomes for communities, but rather to make a 
profit. 
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ADDITIONAL  RESOURCES 
American Bar Association: Pretrial Release General Principles 

 
Center for Court Innovation 

Demystifying Risk Assessment: Key Principles and Controversies 
 

Center for Legal and Evidence-Based Practices 
Model Bail Laws, Redrawing the Line Between Pretrial Release and Detention 

 
Harvard Law School: Criminal Justice Policy Program  

Primer on Bail Reform 
 

Justice Policy Institute 
Bail Fail: Why the U.S. Should End the Practice of Using Money for Bail 
For Better or For Profit: How the Bail Bonding Industry Stands in the Way of Fair and  
Effective Pretrial Justice 

 
Laura and John Arnold Foundation: Criminal Justice 

Developing a National Model for Pretrial Risk Assessment  
Public Safety Assessment 

 
The Marshall Project 

National Conference of State Legislators: Pretrial Policy 

Pretrial Justice Institute 
Citation in Lieu of Arrest: Examining Law Enforcement’s Use of Citations Across the United   
States 
Rational and Transparent Bail Decision Making: Moving from a Cash-Based to a Risk-Based   
Process 
Pretrial Risk Assessment Issue Brief, 2015 
Key Features of Holistic Pretrial Justice Statutes and Court Rules, 2016  
Pretrial Justice: How Much Does It Cost? 

 
Prison Policy Initiative 

Detaining the Poor: How money bail perpetuates an endless cycle of poverty and jail time  
Era of Mass Expansion: Why State Officials Should Fight Jail Growth 

 
Vera Institute of Justice 

Bail and Pretrial Overview 
Incarceration’s Front Door: The Misuse of Jails in America 
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