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I. ESTATE PLANNING IN GENERAL 

 
A. Introduction. It would be putting the cart before the horse, so to speak, to jump 

right into a discussion of estate planning tips and traps for military personnel 
without first providing a discussion of fundamental estate planning tools and 
concepts.1 In addition, many clients do not have a full understanding of what 
estate planning actually is or what it involves. For most of the public, estate 
planning consists solely of preparing a will. In reality, however, estate planning is 
much more comprehensive. In explaining estate planning to clients, it is helpful to 
provide them with an easy-to-understand definition and then use that definition as 
a guide to the initial conversation with the client. As such, the individual 
components of the following definition will serve as the framework for the bulk 
of this manuscript (see Sections II – VI): 
 
1. Definition. Estate Planning is a process employing a variety of tools which 

work together to allow clients to: 
 
i. Maintain control over their property while they are alive and well; 
ii. Provide for themselves and their loved ones if they become 

incapacitated or disabled; 
iii. Give what they have to whom they want, in the way they want, and 

when they want; and 
iv. Minimize the impact of professional fees, court costs, and taxes. 

 
2. The term Servicemember (“SM”) is used throughout this manuscript. The 

term should be applied broadly to include not just those serving on Active 
Duty but also members of the Reserves, National Guard, and where 
appropriate, Retirees. It is also important not to forget the inclusion of the 
SM’s family (spouse and dependents). 

                                                            
1 Each year the North Carolina Bar Association presents a two-day program consisting of 12 hours of content solely 
on Estate Planning and Estate Administration matters. In addition, the Estate Planning and Fiduciary Law Section of 
the North Carolina Bar Association has put together a comprehensive manual on Estate Administration that contains 
approximately 1200 pages of guidance for attorneys. Accordingly, it is not feasible for this manuscript to cover the 
full breadth of issues involved in this area of practice. The goal of this manuscript, therefore, is to introduce 
foundational concepts, offer practical advice on handling an estate planning client, suggest some drafting tips, and 
provide insight on key things to watch out for when assisting a military client. 
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B. Your Role as a Civilian Attorney. As the attorney, your role is not only to explain 

what Estate Planning entails but also to listen and understand your client’s wishes 
and concerns, to formulate a plan that encompasses their goals and resolves their 
fears, and to draft the necessary documents to effectuate the plan you have 
designed.  
 
Often, for those in private practice, the person who walks in your door will tell 
you what they think they need. They will say something along the lines of “I don’t 
have much, so I just need a simple will.” This usually translates into “I don’t want 
to have to pay a lot for your services.” Remember, YOU are the professional. 
They came to you for a reason. If cost is the primary driving force, you can 
always consider adjusting your fees. But, the important thing is to gain a 
comprehensive understanding of your client’s situation so you can advise them 
effectively. Maybe they “don’t have much” because they just went through a 
costly divorce. Maybe they “don’t have much” in the way of assets but they have 
three young children at home, including one with special needs. Maybe they 
“don’t have much” right now but they are beneficiaries of a family trust that will 
distribute income to them upon their next birthday. Maybe they “don’t have 
much” because the bulk of their assets are illiquid and they are ‘cash-poor’. Each 
of these “maybes” deserves a deeper conversation with the client and more than 
likely means the client needs something beyond a basic will. 

 
C. Your Role as a Legal Assistance Attorney. SMs are eligible to receive free legal 

services from a military legal assistance attorney (“LAA”). Priority is given to 
active duty personnel, activated Reservists who are either preparing to deploy or 
have recently returned from deployment, and members of the National Guard who 
are on active duty for thirty days or more. While spouses of SMs, as well as 
retired military personnel, are also eligible to receive free legal services from an 
LAA, they are given lower priority, and their needs are subject to the availability 
of the attorneys. SMs residing within the continental United States can locate the 
Legal Services Office closest to them using the AFLA Legal Service Locator 
available at http://legalassistance.law.af.mil/content/locator.php. LAAs are 
available to help any SM, regardless of the SM’s service branch. For example, 
Army soldiers can go to an Air Force base to receive legal assistance and a 
Marine can get help from the legal assistance office on an Army base. 
 
While LAAs do not provide services in every area of the law, they do offer 
assistance in the area of wills and trusts. LAAs can draft Wills, General Powers of 
Attorney, Health Care Powers of Attorney, and other advanced directives such as 
a Living Will. They can also provide general estate planning advice. Cost is not a 
prohibitive factor for clients who come to the legal assistance office for help since 
there is no charge for the LAA’s services. Yet, the client may still tell the LAA 
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that he or she doesn’t have much and only requires a basic will. In this case, that 
statement usually translates into “I don’t have a lot of time,” or “I don’t think this 
is necessary but someone told me to do this.” Regardless of the underlying reason 
for the statement, the point here is the same as for the civilian attorney – do not 
simply take your client’s word for it. As a Legal Assistance Attorney, your role is 
much the same as it is for the civilian attorney. Do your due diligence. Ask the 
proper questions. Gather the appropriate information so that you can make an 
informed determination as to whether a “basic will” is all that client needs or if 
more is needed to adequately protect the SM and his or her family. 
 

D. Information Gathering. Circumstances are usually more complex than the client 
lets on. That is why a vital aspect of Estate Planning is accurate and complete 
information gathering. You need to gather information about your client, his or 
her family, current assets and liabilities, how property is titled, current beneficiary 
designations, and more. In particular, you want to be sure you obtain from the 
client the following: 
 
1. Name and Contact Information. Request the full legal name, address, 

telephone number, and e-mail address of the client, spouse, children, and 
other individuals who may have a role in the estate plan (e.g., fiduciaries, 
beneficiaries other than spouse and children). In addition to getting 
someone’s full legal name, you may also want to make note of those who 
regularly go by another name.  
 
i. DRAFTING TIP: For example, John Robert Doe may regularly 

go by Bob Doe. As such, you may want to list him in the estate 
documents as “John R. Doe (also known as Bob Doe)” so that you 
clearly identify the particular individual to whom you are referring. 

 
2. Social Security Numbers. Request the Social Security Numbers of the 

client, his or her spouse, and individual beneficiaries. Not only is this 
information helpful in identifying beneficiaries for probate purposes, it is 
required by the Internal Revenue Service when filing a federal estate tax 
return or estate income tax returns. In addition, if the client’s Health Care 
Power of Attorney and/or Living Will are to be registered with the North 
Carolina Secretary of State’s Advance Health Care Registry (see Section 
III.B.6. below for more information on this), the client’s Social Security 
Number can be used in the registration process. 

 
3. Date of Birth. Request the birthdates of the client, his or her spouse, and 

individual beneficiaries. This is particularly helpful in determining the 
ages of children and grandchildren and will facilitate discussions with the 
client on various matters such as the inclusion of a trust to manage a 
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beneficiary’s inheritance until they reach a certain age, the designation of 
a guardian for young children, or college-funding options. In addition, 
certain valuation techniques (e.g., valuing a life estate) and retirement 
strategies (e.g., purchasing an annuity) use age as a factor. 

 
4. Citizenship. Federal estate tax law allows for an individual to transfer an 

unlimited amount of assets to his or her spouse at death free from estate 
tax (26 U.S.C. § 2056). However, this unlimited marital deduction only 
applies if the surviving spouse is a United States citizen. Different estate 
planning tools, such as a QDOT (Qualified Domestic Trust under 25 
U.S.C. § 2056A), are needed when planning for a non-U.S. citizen. 
Therefore, it is important to inquire as to the citizenship of your client and 
his or her spouse. 

 
5. Marriage Information. Obtain details regarding your client’s current 

marriage, including whether there is a pre-nuptial agreement or post-
nuptial agreement in place. If an agreement is in place, request a copy and 
review the terms for any waiver of inheritance rights or other provisions 
affecting the ownership and transfer of property. In addition, you should 
ask if either spouse has been married previously and if such prior marriage 
ended in divorce. If a prior divorce is present, then you will want to know 
if there is a property settlement agreement or equitable distribution order 
currently in effect. Furthermore, you need to know if the client has an on-
going responsibility for taking care of the ex-spouse and/or children from 
the prior marriage. If alimony or child support payments are required, for 
example, it is important to know if the SM’s obligations end at death or if 
there is an agreement in place that would extend those obligations 
(through the provision of a life insurance policy, for example). In addition, 
the SM may have been ordered to elect Former Spouse coverage under the 
Survivor Benefit Plan for his ex-spouse. Since an election of Former 
Spouse coverage precludes the SM from providing coverage for his 
current spouse, this needs to be a point of conversation between you and 
your client. Ask the question, “If something happened to you, SM, how 
will your spouse pay the bills each month?” Also, if there has been a 
divorce, you definitely want to counsel the client to make sure all 
beneficiary designations have been updated to remove the ex-spouse. 
There are numerous real-life examples out there where a divorced 
individual failed to update the beneficiary designation form and, upon that 
individual’s death, the ex-spouse received the life insurance or retirement 
account. 

 
6. Issues of Concern. You need to know if any of the intended beneficiaries 

have special needs issues. For example, if a child is receiving need-based 
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government benefits for a disability, then you need to have a conversation 
with your clients about the potential for any inheritance received directly 
by that child to disqualify him or her from the continued receipt of those 
benefits. In the presence of a severe physical or mental disability, it will be 
necessary to have a frank discussion with your clients about where that 
child will live if something happens to them, the potential disruption that 
may cause to a friend or relative who assumes care for the severely 
disabled child, and the financial impact of assuming care – all of which 
might suggest your clients should consider a disproportionate distribution 
of their estate. You also need to know if any beneficiary is drug- or 
alcohol-dependent or is fiscally irresponsible, which would indicate that 
giving money outright to that particular beneficiary is unwise. 

 
7. Property Ownership. It is important to know how assets are owned. Are 

they held jointly or in one spouse’s name? Are bank accounts set up as 
joint with the right of survivorship or POD (Payable on Death)? Is real 
property owned Tenants in Common with a third party? In order to plan 
properly for the client’s estate, you must know what property is includable 
in the estate. The way property is titled is extremely important. Consider 
asking the client to provide copies of real estate deeds, bank and brokerage 
account statements evidencing the nature of ownership (perhaps even a 
copy of the signature card used to open the account), stock and bond 
certificates, etc. so that you can ascertain how property is titled. 

 
8. Pet Ownership. Do not forget to ask your clients if they own any animals. 

North Carolina law allows for the creation of an Animal Care Trust for 
domestic animals (N.C. Gen. Stat. § 36C-4-408). Recognizing that pet 
ownership can be expensive, this type of trust lets clients leave part or all 
of their estate in trust to be used for the on-going care of their pets. The 
goal of this type of trust is to lessen the financial impact upon the named 
Caregiver for taking in someone else’s pets. The Trustee has the fiduciary 
responsibility to make sure the trust funds are properly used for the care 
and maintenance of the animal. Animal Care Trusts are still relatively 
infrequent, but it is at least worth mentioning to a client whom you know 
to be a pet owner. 

 
9. Life Insurance Policies. For many clients, life insurance policies make up 

a large percentage of their gross estate. You should obtain from the client 
complete details about each policy including the name of the insurer, 
policy number, date of issue, type of policy (whole life, term, universal 
life, group, etc.), owner of the policy, current beneficiary designation, and 
all other relevant information such as any cash value built up in the policy 
or the amount of any loans taken against the policy.  
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If a policy is provided by an employer as an employee benefit, it is 
important to know whether the policy can be retained by the employee 
once employment ends and any timetables associated with this. For 
example, a SM may have SGLI (Servicemembers Group Life Insurance) 
that is convertible to VGLI (Veterans Group Life Insurance). An 
application to convert must be made within one year and 120 days from 
the SM’s discharge; however, if the application is submitted within 240 
days from the date of separation, then there is no need to answer health 
questions. SGLI and VGLI policies may also be convertible to a 
commercial policy. Similarly, a SM’s spouse may have insurance 
coverage under the Family SGLI program, and that policy may be eligible 
for conversion to a commercial policy. 
 
Similarly, if there is term life insurance, it is important to determine 
whether the policy can be converted to whole life or other coverage. You 
may find it beneficial to ask clients to bring copies of their insurance 
policies to their meeting with you so that you can review the policy details 
yourself. 
 
While it is not your job to be a benefits counselor, you do need to have an 
accurate picture of the assets which make up your client’s estate. It is not 
your job to sell your client insurance (or any other financial product), but 
it is your job to counsel clients when you see they have a deficiency that 
leaves their estate – hence, their loved ones – exposed. Good estate 
planning goes beyond just the drafting of documents. Anybody can be a 
“will mill” or develop a “plug-and-chug practice.” To truly serve your 
clients best, you need to look holistically at the client’s situation and offer 
advice where warranted. In order to do that, you need to have an 
understanding of how tools like life insurance works. 

 
10. Retirement Accounts. When dealing with SMs, you will likely encounter 

retirement plans such as the standard defined benefit military pension 
currently provided to SMs with at least 20 years of service (which is being 
replaced effective January 1, 2018) and the 401(k)-like Thrift Savings 
Plan. Clients may also have traditional or Roth IRAs. Like with life 
insurance, you need to obtain all of the relevant information regarding 
these accounts (account balances, beneficiary designations, hardship 
withdrawals or loan balances, rollover options, etc.). 
 

Essentially, you need a comprehensive listing of your client’s assets and 
liabilities. It is a good idea to develop some type of intake questionnaire you 
routinely send new clients in advance of your initial meeting. Some attorneys 
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have the client bring the completed questionnaire and any supplemental 
documents to the first meeting. The better approach, however, is to ask the client 
to send in the completed form and supplemental documents prior to the first 
meeting. Reviewing the client’s specific information before you meet allows you 
to not only impress clients with your knowledge of their family and the make-up 
of their estate but also offer targeted advice that applies to their very need. Rather 
than wasting time going down rabbit trails that have no bearing on your client, 
you can tailor the discussion to those issues of importance to the client.  
 
Due to the amount of information you have to glean from your clients, it is natural 
for them to feel intimidated by the length of the questionnaire. You should assure 
them that the time they spend completing the form and assembling any documents 
you have requested will save time in the initial meeting. For civilian lawyers, 
saving time often means saving money. Also, if you have the opportunity to 
review the materials prior to the initial meeting, you will have a clearer picture of 
the family relationships and possible issues that may need to be discussed, as well 
as have a good handle on their assets and whether a discussion of estate tax 
liability is needed. The more details you have in advance, the more fruitful your 
discussions with the client will be.  
 
Other clients may be uncomfortable with the detailed, personal nature of your 
questions. It helps if you assure the new client that any sensitive information you 
have requested will be held in the strictest confidence. Furthermore, when 
pressed, you should be able to explain why the information requested is relevant 
to your estate planning discussions and the benefit to the client in providing the 
sensitive information. 
 
The key is not to let the client use the lengthy questionnaire as an excuse to delay 
meeting with you. Moreover, do not fall into the trap of brushing the 
questionnaire aside so as to not antagonize your client. Information gathering is 
not just a mere formality. It is vital. If the client is not willing to provide you with 
the information you need to be able to give proper advice, then consider whether 
this is a client you want to work with in the first place. If you do not have the 
luxury of turning away a difficult prospective client, then do your best to be 
prepared to handle the client’s attempts to dodge your requests for information 
and be persistent in getting the details you need. 
 
A sample intake questionnaire designed for a married couple is provided for you 
at Appendix A. 
 

II. MAINTAIN CONTROL OVER PROPERTY WHILE ALIVE AND WELL. In the introduction, the 
definition of estate planning is set out along with the suggestion of using this definition as 
a guide to the initial discussion with clients. The first component of the definition is 
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developing an estate plan that allows the client the ability to maintain control over his or 
her property while alive and in good health. While a lot of clients will express significant 
concern over this, it is perhaps the easiest part of the conversation. Absent two general 
exceptions, nothing the estate planner does will disrupt the client’s control over his or her 
own property while they are alive and in good health. The two exceptions are making 
lifetime gifts or establishing an irrevocable trust. Both of these are transfers wherein the 
client permanently parts with ownership of the asset and, as a result, loses control over 
that asset.  
 
A. Lifetime gifts. Under 26 U.S.C. § 2503, an individual is allowed to make a gift or 

series of gifts to any number of individuals without incurring any federal gift tax 
so long as the total amount of the gift to each individual in a single calendar year 
is less than the annual gift tax exclusion amount. For 2016, the annual gift tax 
exclusion amount is $14,000. Thus, a grandmother with twelve grandchildren 
could gift each grandchild up to $14,000 per year without incurring any federal 
gift tax ($14,000 x 12 = $168,000 per year). A husband and wife with three kids 
could make gifts of $84,000 each year to their children without incurring any tax 
penalty ($14,000 x 2 parents x 3 kids = $84,000).  
 
Gifts do not have to be in the form of cash. A gift could be comprised of a 
percentage ownership in real property or a portion of the family business. The gift 
could be comprised of valuable art, collectibles, or jewelry. It could even be a gift 
of stock. Regardless of the assets that comprise the gift, the gift must be of a 
present interest in the gifted property in order to qualify for the annual gift tax 
exclusion. In other words, the donee must have an unrestricted right to the 
immediate use, possession, or enjoyment of the property or income produced 
from the property. Simply put, it is a gift with no strings attached.  
 
This type of gifting strategy typically comes into play with high net worth 
individuals who are seeking to reduce the size of their estate during their lifetime. 
These individuals do not need the assets to maintain their current standard of 
living and are looking to transfer wealth in a tax-advantaged way. For example, 
the grandmother with twelve grandkids can effectively reduce her estate during 
her lifetime by $168,000 each year using such a gifting strategy. Grandma and 
Grandpa together could reduce their estate by $336,000 every year if they gave 
$14,000 each to every grandchild (this is known as a “split gift;” see 26 U.S.C. § 
2513). Additionally, if Grandma’s gifts to her grandchildren consist of assets that 
are likely to appreciate, then all of that future appreciation happens outside of 
Grandma’s estate, whereas if she held onto those assets until her death, all of the 
growth in value would be included in her estate, thereby driving up her federal 
estate tax exposure. Thus, for clients who are facing the reality of hefty federal 
estate taxes, making gifts during their lifetime is an attractive solution. Not only 
does this pattern of gifting save on federal estate taxes, but there is often an 
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income tax savings as well. It is likely that the donor is in a higher income tax 
bracket than the donee. Thus, a lifetime transfer of income-producing assets from 
donor to donee will reduce the capital gains tax owed.  
 
A strategy of lifetime gifts to reduce the size of the gross estate is not without 
some risk, however, since gifts made within three years of the donor’s death will 
be included in his or her gross estate for federal estate tax purposes (26 U.S.C. § 
2035). The IRS will not allow Grandma to make a death-bed gift and escape the 
tax liability that would be associated with the transfer. 
 
Keep in mind that this is a simplified explanation of how wealth transfer using 
lifetime gifts works. As with any provision of the Internal Revenue Code, there 
are all sorts of caveats and pitfalls. If you have a client who could benefit from a 
lifetime gifting strategy, then consider bringing in an experienced estate planning 
attorney as co-counsel. 
 

B. Irrevocable Trusts. An irrevocable trust is a trust that is unchangeable by design. 
Once the Grantor transfers an asset to the irrevocable trust, the Grantor cannot 
pull the asset back out. The Grantor has no ownership interest in the trust 
property. Loss of ownership typically means a loss of the ability to control the 
asset, which is why irrevocable trusts are included here as an exception to the 
client’s continued ability to maintain control over property while alive and well. 
Presumably, though, the Grantor is the one who has designed the irrevocable 
trust, has structured it to operate in the manner of his or her choosing, and has 
selected the Trustee to oversee the administration of the trust. So, in a sense, the 
Grantor has been able to maintain control over the trust property while alive and 
well, only that control is now vested in the Trustee according to the terms and 
powers established by the trust the Grantor prepared. Irrevocable trusts are 
discussed in greater detail in Section IV.D.4. below. 

 
III. PROVIDE FOR THEMSELVES AND THEIR LOVED ONES IF THEY BECOME INCAPACITATED OR 

DISABLED. The next component of estate planning is working through what is to happen 
should the client become incapacitated or disabled to the point that the client can no 
longer manage his or her own affairs. Many of your clients will have never thought about 
this possibility. Yet, life expectancy has increased by about 35 years since the early 
1900s, increasing the potential for long periods of diminished decision-making capacity. 
Your client could be in a car accident and end up in a coma, or she could be physically 
whole yet suffer from significant cognitive loss due to dementia. Yes, people are living 
longer but not necessarily better. A comprehensive estate plan is one that addresses who 
is to make decisions if the client cannot make them himself and what levels of care are 
desired (or not desired). Planning of this type is addressed through various powers of 
attorney and advanced directives. 
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A. General Power of Attorney or Durable Power of Attorney. The purpose of this 
type of power of attorney is to grant another person the power to step into the 
client’s shoes and make decisions, engage in financial transactions, handle 
property matters, and otherwise act on the client’s behalf. In the absence of this 
document, a court hearing is required to appoint a Guardian to oversee the client’s 
affairs. A sample Durable Power of Attorney form is provided at Appendix B. 
Attorneys often refer to this type of power of attorney as a “Financial Power of 
Attorney” when discussing it with clients. In doing so, they avoid the confusing 
General vs. Durable distinction, and they also distinguish this type of power of 
attorney from the Health Care Power of Attorney discussed in Paragraph B. 
below.  
 
1. Basic Terminology. 

 
i. Principal – the client; the one executing the power of attorney 

 
ii. Agent or Attorney-in-Fact – the individual or entity selected by 

the principal to be responsible for handling the principal’s 
financial, property, and personal matters should the principal be 
alive but incapacitated, incompetent, or otherwise unable to handle 
such matters personally. 

 
iii. General or Durable Power of Attorney – These terms are, for the 

most part, interchangeable. A Durable Power of Attorney is simply 
a General Power of Attorney that includes a statement evidencing 
the principal’s intent for the authority conferred by the power of 
attorney to continue unaffected by the principal’s subsequent 
incapacity or mental incompetence (N.C. Gen. Stat. § 32A-8). This 
statement is necessary because, under the common law, a power of 
attorney was automatically revoked upon the principal’s 
incapacitation. Since the principal’s potential incapacity is the 
primary reason for putting this document in place, the vast 
majority of the powers of attorney lawyers prepare for their clients 
are Durable Powers of Attorney (“DPOA”). In trying to understand 
these terms, remember these two key points: 

 
 All Durable Powers of Attorney are General Powers of 

Attorney. 
 But, all General Powers of Attorney are not Durable 

Powers of Attorney. 
 

iv. Special or Limited Power of Attorney – this is a power of 
attorney that is narrowly drafted to accomplish a particular task. 
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Rather than including a broad list of general powers granted to the 
Agent such as would be present in a General or Durable Power of 
Attorney, the Special or Limited Power of Attorney is specifically 
designed for a particular purpose. 

 
v. Springing Power of Attorney – Whereas a regular DPOA takes 

effect as soon as it is signed, a springing DPOA is not “live” 
immediately upon its execution. Instead, a pre-defined triggering 
event is required in order for the document to become operational. 
Common triggering events are: 

 
a. Express authorization by the Principal [Note that if this is a 

triggering event, neither incapacitation nor incompetence 
is required for the DPOA to become effective. For example, 
a soldier anticipating a lengthy overseas deployment may 
execute a springing DPOA that is to become effective only 
upon his actual deployment, is designed to allow his wife to 
manage his personal affairs during the time of his 
deployment, and is terminated automatically upon his 
return home]; 

 
b. Certification of incapacity or mental incompetence by two 

physicians; and 
 

c. Any period of time in which the Agent cannot 
communicate with the principal by normal means of 
communication and the Agent reasonably believes that 
action should be taken under the DPOA [Note that this 
could be tailored to cover the potential for the SM to 
become a prisoner of war or declared missing.]. 

 
DRAFTING TIP: When drafting a springing DPOA, be sure the 
triggering events are clearly defined. Otherwise, a third party may 
be hesitant to accept the Agent’s authority to act if the third party 
cannot easily ascertain that the power of attorney has effectively 
sprung into effect. 

 
vi. Military Power of Attorney – Defined at 10 U.S.C. § 1044(b), a 

Military Power of Attorney is any General or Special Power of 
Attorney that is properly notarized (in accordance with 10 U.S.C. § 
1044a) and includes a statement that the Military Power of 
Attorney is exempt from any requirement of form, substance, 
formality, or recording that is provided for powers of attorney 
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under the laws of a State and shall be given the same legal effect as 
a power of attorney prepared and executed in accordance with the 
laws of the State concerned. The actual preamble language 
required for a Military Power of Attorney is the following: 
 
This is a military Power of Attorney prepared pursuant to section 
1044b of title 10, United States Code, and executed by a person 
authorized to receive legal assistance from the Military Service. 
Federal law exempts this power of attorney from any requirement 
of form, substance, formality, or recording that is prescribed for 
powers of attorney by the laws of a State, the District of Columbia, 
or a commonwealth, territory, or possession of the United States. 
Federal law specifies that this power of attorney shall be given the 
same legal effect as a power of attorney prepared and executed in 
accordance with the laws of the jurisdiction where it is presented 
 

2. Statutory Short Form. The statutory short form for a General Power of 
Attorney is available at N.C. Gen. Stat. § 32A-1. The short form includes a 
list of seventeen available powers that the principal can elect to give to the 
Agent or Attorney-in-Fact by reference. The short form includes a 
warning that “the powers granted by this document are broad and 
sweeping.” Each of the seventeen powers are explained in great detail at 
N.C. Gen. Stat. § 32A-2. Whereas the short form simply lists “Insurance 
Transactions” as a potential power to be vested in the Agent, that power is 
more clearly defined in N.C. Gen. Stat. § 32A-2(7) as the power “[t]o 
exercise or perform any act, power, duty, right or obligation whatsoever in 
regard to any contract of life, accident, health, disability or liability 
insurance or any combination of such insurance procured by or on behalf 
of the principal prior to execution; and to procure new, different or 
additional contracts of insurance for the principal and to designate the 
beneficiary of any such contract of insurance, provided, however, that the 
agent himself cannot be such beneficiary unless the agent is spouse, child, 
grandchild, parent, brother or sister of the principal.” Many attorneys, the 
author included, prefer a long form approach to listing the statutory 
powers in the DPOA so that the client is fully informed as to exactly what 
each power entails before he or she executes the document giving such 
“broad and sweeping” powers to another person. There is no requirement 
that the DPOA contain any or all of these statutory powers. The principal 
has the ability to customize the powers he or she wants to vest in the 
named agent. 
 

3. DRAFTING TIP:  In addition to the powers authorized under the statute, 
there are other powers a client may want to include in the DPOA 
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depending on his or her life situation. While not an exhaustive list, some 
additional provisions that may warrant inclusion are as follows: 

 
i. Care for Disabled Child. If the client has a disabled child, then 

consider including a specific grant of authority to the Agent to 
handle any tasks associated with the care of that child. A sample 
provision might read: 

 
“If a child of mine has a disability and is receiving Medicaid, SSI, 
or other government benefits (or would otherwise be eligible for 
such benefits), my Agent shall have the power to pay to or apply 
for the benefit of my child such amounts as my Agent may from 
time to time determine desirable for my child’s use and benefit and 
shall have the right to refuse to make any payment to or for the 
benefit of my child, and neither my child nor any representative of 
my child shall have the right to demand any such distribution from 
my Agent. The authority granted in the preceding sentence is 
subject to oversight from the Trustee of any Special Needs or 
Supplemental Needs Trust which may already be in existence for 
the child of mine involved. Payments made by my Agent shall 
supplement (and not supplant) government benefits received by my 
child. In addition, my Agent may establish and fund with my assets 
an inter-vivos third-party discretionary nonsupport special needs or 
supplemental needs trust with spendthrift provisions for the benefit 
of my child with a disability during his or her lifetime, and upon 
such child’s death, the trust residue shall be distributed consistent 
with my Revocable Living Trust (if applicable) or my Last Will 
and Testament.” 

 
ii. Care for Animals. If the client is incapacitated and unable to take 

care of his or her pets, then a specific provision authorizing the 
Agent to assume their care or to hire a temporary Caregiver to 
assume their care may be advisable. A sample provision might 
read: 
 
“I give to my Agent the right to do all that is necessary or desirable 
for maintaining the health of my animals and, specifically, to 
approve and authorize any and all medical treatment deemed 
necessary by a duly licensed veterinarian and to execute any 
consent, release, or waiver of liability required by veterinary 
authorities incident to the provision of medical, surgical, or other 
essential care to my animals by qualified veterinary medical 
personnel. Payment of such services shall be made from my funds. 
In addition, my Agent may hire a temporary Caregiver for my 
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animals and pay them reasonable compensation for the duration of 
the time the temporary Caregiver is attending to the needs of my 
animals while I am incapacitated. My Agent may make 
unannounced regular visits to check on the condition of the 
animals, if the Agent has retained the services of a temporary 
Caregiver. My Agent may make reasonable expenditures for the 
care, maintenance, support, and general welfare of my animals 
from my funds. My Agent may consent to and make reasonable 
expenditures from my funds for grooming, medical care and 
treatment of the animals, food, supplies, and temporary kenneling 
care of any of my animals. My Agent shall use the services of 
XYZ Veterinary Clinic or its successor in interest. Emergency care 
for an animal belong to me may be made by another veterinarian or 
clinic if XYZ Veterinary Clinic is not available. 
 
Upon the attending veterinarian’s recommendation to the Agent, 
an animal may receive an unusual medical procedure, treatment, or 
surgery. Upon the advice of the veterinarian, if an animal is in such 
painful condition that the most humane act is to put the animal to 
sleep, then the Agent in the Agent’s sole discretion shall determine 
the course of action to be taken. An animal shall be cremated when 
they die and the ashes returned to any named temporary Caregiver, 
and the Agent shall pay for such service from my funds.” 

 
iii. Creation of a Revocable Trust. Suppose the client is severely 

injured by a drunk driver and is to receive a substantial money 
judgment. It may be advisable for the Agent to establish a 
revocable trust or modify an existing trust to allow for the 
management of that substantial money judgment for the long-term 
care of the principal. However, the Agent has no authority to 
revoke, amend, modify, create, or otherwise terminate a trust 
unless such power is expressly authorized in the DPOA (N.C. Gen. 
Stat. §§ 36C-4-411; 36C-6-602.1). In order to vest this power in 
the Agent, consider the following language: 

 
“My Agent shall have the power to revoke, amend, add to, or 
otherwise direct the disposition of property to a revocable trust. 
This authority includes the power to create a revocable trust, 
notwithstanding the requirements of N.C. Gen. Stat. § 36C-4-
402(a)(1) and (2). However, my Agent does not have the authority 
to alter the designation of beneficiaries to receive property upon 
my death under my existing estate plan.” 
 
Be careful here, though, if the Agent who has the power to amend 
or revoke the trust is also a named beneficiary of the trust. The 
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Agent could act improperly to revoke the trust or to amend the 
trust terms in light of his own self-interest as a beneficiary. 

  
iv. Access and Management of Digital Assets. As of August 2016, 

North Carolina is one of nineteen states to enact the Revised 
Uniform Fiduciary Access to Digital Assets Acts (“RUFADAA”). 
Legislation to adopt the Act is pending in twelve more states. 
RUFADAA was signed into North Carolina law on June 30, 2016 
and took immediate effect. The purpose of RUFADAA is to 
“provide[] legal authority for a fiduciary to manage digital assets in 
accordance with the user’s estate plan, while ensuring that a user’s 
private electronic communications remain private unless the user 
consented to disclosure.”2 Introduced as Senate Bill 805, the new 
statute will be codified as Chapter 36F of the North Carolina 
General Statutes. The full text of SB805 is currently available at 
http://www.ncleg.net/Sessions/2015/Bills/Senate/HTML/S805v3.h
tml. In response to the passage of RUFADAA, the statutory short 
form for a General Power of Attorney will be updated to include 
the power to “obtain, request, and authorize disclosure of digital 
assets.” The wording of the power for the short form is awfully 
vague. If more expansive and detailed language is desired, 
consider the following: 

 
“Upon my incapacitation or other mental incompetence, the power 
to access, using my login ID and password, all of my on-line 
accounts, including, but not limited to, my financial service 
accounts (such as banking, investment, and credit card accounts), 
my social media accounts (such as Facebook, Snapchat, LinkedIn, 
and Twitter), video-game and virtual-world accounts (such as 
PlayStation Network and Xbox Live), audio and visual content 
accounts (such as YouTube, Pinterest, and Vine), photo-sharing 
sites (such as Instagram, Flickr, Picasa, and Shutterfly), accounts 
that are established on-line for automatic monthly bill pay 
purposes (cell phone provider, cable or satellite TV provider, 
utilities, etc.), streaming media accounts (such as Netflix, Hulu, 
and Amazon Prime), medical and medical records accounts, e-
mail, website hosting services and URLs, and cloud computing 
devices and remote storage (such as iCloud, Amazon Cloud Drive, 
Google Drive, Microsoft OneDrive, Box, and Dropbox).  
 

                                                            
2 Uniform Law Commission, Fact Sheet on the Revised Uniform Fiduciary Access to Digital Assets Act, available at 
http://www.uniformlaws.org/shared/docs/Fiduciary%20Access%20to%20Digital%20Assets/Revised%202015/Revis
ed%20UFADAA%20-%20Fact%20Sheet%20-%20June%2016%202016.pdf (last accessed August 30, 2016). 
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My Agent has the power to access any digital asset in which I have 
a right or interest and is to be considered an authorized user for the 
purpose of applicable computer-fraud and unauthorized-computer-
access laws. However, my Agent does not have any new or 
expanded rights to the digital assets other than those rights held by 
me. Furthermore, my Agent may not access a digital asset of my 
employer used by me in the ordinary course of business (e.g., my 
employer’s internal email system).  
 
It is not my intent for my Agent to “hack” into my accounts, nor do 
I require my online account provider to grant my Agent 
unrestricted access to my digital assets. I may prepare a list of all 
of my online accounts along with the necessary login information 
for each. If such a list is not located, then my Agent shall have no 
authority to access my online accounts under this Durable Power 
of Attorney.” 

 
v. Guardianship. Parents often think of including guardianship 

provisions in their Will. Not many, however, include the 
nomination of a guardian for their minor children in a DPOA. Yet, 
if both parents are incapacitated and unable to take care of their 
children (for example, both suffer serious injuries as a result of a 
car accident), then there is the utmost need for a guardian. North 
Carolina law calls this a “Standby Guardianship” under N.C. Gen. 
Stat. § 35A-1370 et seq. Note, however, that if the parent 
designates a standby guardian in the DPOA, then the parent must 
execute the DPOA in the presence of two witnesses pursuant to 
N.C. Gen. Stat. § 35A-1374. Normally, witnesses are not required 
for the execution of a DPOA, but the addition of Standby 
Guardianship language changes the norm. 
 
It is also possible for the principal to nominate his or her own 
guardian or conservator should one be necessary. The nomination 
must be in a Durable Power of Attorney (that is a General Power 
of Attorney that includes a statement along the lines of “This 
power of attorney shall not be affected by my subsequent 
incapacity or mental incompetence” as discussed at the beginning 
of Section III.A). According to N.C. Gen. Stat. § 32A-10(b), the 
nominated person shall be appointed by the court absent a showing 
of good cause or disqualification. 
 

4. Special Provisions for Military Personnel. The North Carolina statutory 
powers laid out in N.C. Gen. Stat. §§ 32A-1 and 32A-2 includes the power 
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to deal with benefits from Military Service. The full description of the 
power is as follows: 
 
“To execute vouchers in the name of the principal for any and all 
allowances and reimbursements payable by the United States, or 
subdivision thereof, to the principal, arising from or based upon military 
service and to receive, to endorse and to collect the proceeds of any check 
payable to the order of the principal drawn on the treasurer or other fiscal 
officer or depository of the United States or subdivision thereof; to take 
possession and to order the removal and shipment, of any property of the 
principal from any post, warehouse, depot, dock or other place of storage 
or safekeeping, either governmental or private, to execute and to deliver 
any release, voucher, receipt, bill of lading, shipping ticket, certificate or 
other instrument which the agent shall think to be desirable or necessary 
for such purpose; to prepare, to file and to prosecute the claim of the 
principal to any benefit or assistance, financial or otherwise, to which the 
principal is, or claims to be, entitled, under the provisions of any statute or 
regulation existing at the creation of the agency or thereafter enacted by 
the United States or by any state or by any subdivision thereof, or by any 
foreign government, which benefit or assistance arises from or is based 
upon military service performed prior to or after execution.” 
 
Despite this language, there are other specific provisions that should be 
included in a DPOA or Special Power of Attorney for the benefit of 
military personnel. This is not an exhaustive list. 
 
i. DEERS Enrollment. A DPOA can be used by the Agent to sign 

the DD Form 1172-2 which is required to enroll in the Defense 
Enrollment Eligibility Reporting System (DEERS). There would 
need to be specific language incorporated into the DPOA granting 
this authority to the Agent. 
 

ii. AFID Replacement. A DPOA can be used by the Agent to 
complete DD Form 1172-2 to have the Armed Forces 
Identification Card (AFID) replaced. 

 
iii. Motor Vehicles. A DPOA can be used to give the Agent the 

ability to maintain, register, and insure the SM’s motor vehicle. 
 

iv. Household Goods. A DPOA can be used to give another the 
authority to accept a shipment of household goods from Defense 
Travel Management Office (DTMO). 
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v. Lease Signing. A DPOA can be used by the Agent to sign a lease 
for military housing. However, as discussed in the next paragraph, 
a Special Power of Attorney would be required to initiate a pay 
allotment to the landlord for the SM’s rent payments. 

 
vi. Allotments. A DPOA is not sufficient to establish, change, or 

terminate an allotment. This limitation includes allotments for an 
amount equal to BAH (Basic Allowance for Housing). If the 
principal wants to grant the Agent the authority to make changes to 
allotments, then this power must be set out in a Special Power of 
Attorney that is specifically designed for this purpose. A good 
example of a Special Power of Attorney prepared for the limited 
purpose of handling military housing issues is available on-line at 
http://www.wainwright.army.mil/sites/housing/scr/AlaskaRCI-
CDMP_Doc-Att_31-POA_PrivateHousing-080711r0.pdf. 

 
vii. Grant of Parental Authority. A Special Power of Attorney may 

be used to grant parental authority to another (perhaps a babysitter) 
to handle tasks such as picking up a child from school, enroll the 
child in educational programs or school, consenting to medical 
treatment of the child in the event of illness or injury, buy food or 
clothing, etc. 

 
In private practice, General or Durable Powers of Attorney are the norm. 
With the military, however, the preferred course of action appears to be 
the use of Special Powers of Attorney that are prepared for a very specific 
and limited purpose. 
 

5. Recording Requirements. Pursuant to N.C. Gen. Stat. § 32A-9, in order for 
a Durable Power of Attorney to be valid subsequent to the principal’s 
incapacity or mental incompetence, it must be recorded with the Register 
of Deeds office of the county in which the principal resides (or alternate 
county office as allowed by the statute). In order to revoke a power of 
attorney that has been recorded by the Register of Deeds, an instrument of 
revocation must be filed with the same Register of Deeds (see N.C. Gen. 
Stat. § 32A-13). The cost of recording the DPOA is currently $26.00. The 
Register of Deeds requires a 3-inch margin at the top of the first page of 
the document. Failure to include the margin will result in a fee surcharge. 
 

6. Limitations. 
 
i. Although North Carolina includes the power to handle Social 

Security matters in the list of statutory powers under N.C. Gen. 
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Stat. §§ 32A-1 and 32A-2, the Social Security Administration 
(“SSA”) will not allow an Agent to rely on a Power of Attorney to 
handle the principal’s monthly benefits. Instead, SSA requires the 
assignment of a “representative payee.”  
 
a. DRAFTING TIP: In order to expedite the approval of the 

Agent as the Representative Payee, consider adding the 
following statement to the DPOA: “It is my intent that the 
person serving as my Agent under this Durable Power of 
Attorney be designated as my Representative Payee by the 
Social Security Administration.”  

 
ii. Despite the presence of a valid DPOA, banks and other financial 

institutions will often require the Agent to complete their own 
internal form before granting the Agent access to accounts. 
Moreover, they may also require that the DPOA be recorded with 
the Register of Deeds before honoring it, even though recordation 
is only required under the statute upon the principal’s 
incapacitation. North Carolina attorneys have also reported that 
two well-known banks in the area are notorious for requiring the 
incapacitated principal to physically come to the bank along with 
the Agent.  
 
In addition, there is a growing concern in the legal community 
about the “staleness” of financial powers of attorney (i.e., powers 
of attorney that were drafted a few years ago and never updated). 
Again, this concern seems to arise out of the refusal by financial 
institutions to honor powers of attorneys that they deem “too old.” 
The perception is that the document no longer represents the 
principal’s wishes. This is frustrating for attorneys because there is 
no provision in North Carolina law requiring the reissuance of 
powers of attorney after a certain period of time. Absent death or 
revocation (or incapacitation if the document is a General Power of 
Attorney and not a Durable Power of Attorney), the financial 
power of attorney has no shelf-life. Yet, banks are applying their 
own artificial “useful life” standard. This is a position unsupported 
by North Carolina law. This is a situation where forewarned is 
forearmed.3 

 

                                                            
3 For further discussion of the hurdles banks are putting in front of customers operating under a power of attorney, 
see Paula Span, Finding Out Your Power of Attorney is Powerless, NEW YORK TIMES, May 6, 2016, available at 
http://www.nytimes.com/2016/05/10/health/finding-out-your-power-of-attorney-is-powerless.html?_r=0.  
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A lot of time has been spent going over General, Durable, and Specific Powers 
of Attorney in this manuscript because these are very powerful documents. These 
types of financial powers of attorney are incredibly useful. They can help avoid 
disruption to the family should the SM become disabled or incapacitated. Still, 
there are risks to using them since the Agent is vested with tremendous power. It 
is extremely important that the Agent be someone trustworthy, competent, and 
available (in other words, don’t let the SM choose his buddy who will be laying 
in the foxhole next to him!). 

 
B. Health Care Power of Attorney. This type of power of attorney is used to grant 

another person the power to make health care decisions for the principal in the 
event that the principal is incapacitated, unconscious, or otherwise incapable of 
communicating his or her wishes. These powers involve the right to give, 
withhold, or withdraw consent to medical treatment, including mental health 
treatment. Any questions related to the medical terminology used in the document 
are best discussed with a medical professional.  
 
1. Basic Terminology. 

 
i. Principal – the client; the one executing the document 

 
ii. Agent or Attorney-in-Fact – the individual or entity selected by 

the principal to be responsible for making decisions relating to the 
principal’s medical care. The Agent must be competent and over 
the age of 18 and cannot be someone who provides health care to 
the principal for pay (N.C. Gen. Stat. § 32A-18). 

 
iii. Life-Prolonging Measures – medical procedures or interventions 

which, in the judgment of the attending physician, would serve 
only to postpone artificially the moment of death by sustaining, 
restoring, or supplanting a vital function, including mechanical 
ventilation, dialysis, antibiotics, and similar forms of treatment. 
Life-prolonging measures do not include care necessary to provide 
comfort or to alleviate pain but may include the use of artificial 
nutrition and hydration. (N.C. Gen. Stat. § 32A-16(4)). 

 
2. Statutory Form. North Carolina’s statutory form for Health Care Powers 

of Attorney is codified at N.C. Gen. Stat. § 32A-25.1. A more user-
friendly version of the form is available for free at the website of the North 
Carolina Secretary of State’s Advance Health Care Directive Registry: 
https://www.sosnc.gov/ahcdr/Forms.aspx.  
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i. Similar to a Springing Power of Attorney, the Health Care Power 
of Attorney (“HCPOA”) is a dormant document until a triggering 
event occurs. That triggering event is the incapacitation of the 
principal. Paragraph 2 of the statutory form requires a 
determination of incapacitation by one physician and allows the 
principal the option of naming the determining physician. 
 

ii. There is a lot of customization that can be done with respect to a 
HCPOA. There is no power that must be granted to a Health Care 
Agent, only those powers the principal wants to vest in the Health 
Care Agent. Thus, Paragraph 5 of the statutory form gives the 
principal an opportunity to describe limitations and restrictions or 
to otherwise offer guidance and instructions to the Health Care 
Agent. 

 
iii. While a Health Care Power of Attorney’s best use is for the 

management of non-end-of-life health care decisions, North 
Carolina’s statutory form does include provisions regarding the 
Health Care Agent’s authority (or lack of authority) to withhold 
artificial nutrition and hydration, to authorize an autopsy, and to 
otherwise direct the disposition of the principal’s remains (e.g., for 
organ donation, for anatomical study, for burial or cremation, etc.). 

 
iv. DRAFTING TIP: The statutory form includes a guardianship 

provision in Paragraph 7 that nominates the Health Care Agent to 
be the principal’s guardian. Be careful here because the client may 
also have executed a General or Durable Power of Attorney 
containing a similar guardianship provision nominating that Agent 
to be the principal’s guardian. If the Agent and the Health Care 
Agent are not the same person, then there are two contradictory 
guardian nominations. To get around this potential problem, 
consider using the following language in the HCPOA: 
 
“If it becomes necessary for a court to appoint a guardian of my 
person, I first nominate my Agent as designated in my Durable 
Power of Attorney. If my Agent is unable or unwilling to serve as 
my Guardian, then I nominate the person(s) designated in Section 
1 of this document, in the order named, to be the guardian of my 
person, to serve without bond or security. The Guardian shall act 
consistently with N.C. Gen. Stat. § 35A-1201(a)(5).” 

 
3. Additional Provisions. Use of the statutory form is optional. While the 

statutory form serves as a good foundation, there are some additional 
provisions that could be incorporated to increase the form’s utility for 

II-22



22 
 

clients. Such provisions may include a statement of the principal’s intent 
for the Health Care Agent to act in a manner to preserve the health and 
well-being of the principal, a directive that the principal wants to remain 
in his or her personal residence until death, even if that means hiring 
outside help to come into the home on a permanent basis, the inclusion of 
a comprehensive pain management plan (perhaps addressing the use of 
alternative medicine such as acupuncture or herbal remedies), or specific 
religious observances that need to be followed. Do keep in mind that 
North Carolina does not allow for any means of physician-assisted suicide. 
As such, pursuant to N.C. Gen. Stat. § 32A-15(c), the HCPOA cannot 
authorize or give consent to “any affirmative or deliberate act or omission 
to end [the principal’s] life other than to permit the natural process of 
dying.” 
 
i. DRAFTING TIP: Some clients want written assurance that the 

Health Care Agent cannot automatically substitute his or her own 
moral inclinations upon the principal without at least attempting to 
ascertain the principal’s wishes and desires. As such, the attorney 
may want to include language similar to the following: 

 
“In exercising the authority granted in this document, my Health 
Care Agent shall follow my desires as stated in this document or 
otherwise expressed by me or known to my Health Care Agent. In 
making any decision, my Health Care Agent shall attempt to 
discuss the proposed decision with me to determine my desires if I 
am able to communicate in any way. If my Health Care Agent 
cannot determine the choice I would want made, then my Health 
Care Agent shall make a choice for me based upon what my Health 
Care Agent believes to be in my best interests. My Health Care 
Agent’s authority to interpret my desires is intended to be as broad 
as possible except for any limitations I may state below.” 
 

4. Execution. The HCPOA must be signed, dated and notarized. 
Additionally, at least two witnesses must be present and sign as well. 
These witnesses cannot be related to the principal (by blood or by 
marriage), be potential heirs to the principal’s estate, or have any claims 
against the estate. Neither can a witness be the principal’s attending 
physician, attending mental health treatment provider, licensed health care 
provider who is a paid employee of the attending physician or mental 
health treatment provider, or a paid employee of a health care institution. 
 

5. Intersection of Health Care Power of Attorney and Durable Power of 
Attorney. In North Carolina, the ultimate authority over health care 
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decisions for an individual with diminished capacity lies with the Health 
Care Agent. The Agent operating under a Durable Power of Attorney has 
the authority to make sure the medical bills are paid but not the authority 
to make decisions regarding medical care and treatment options. Similarly, 
under N.C. Gen. Stat. § 35A-1241(3), a court-appointed guardian may not 
make decisions regarding the medical care of the guardian’s ward if the 
patient has a Health Care Power of Attorney granting decision-making 
authority to a Health Care Agent. 
 
i. DRAFTING TIP: Although the superiority of the Health Care 

Agent’s decisions is established by statute, consider including a 
provision in the DPOA similar to the one below expressly stating 
this relationship. 
 
“Relation of Agent to Health Care Agent. Any decision affecting 
my property or financial affairs, including a decision as to the 
disbursement of moneys belonging to me, which is made by my 
Health Care Agent appointed pursuant to a Health Care Power of 
Attorney meeting the requirements of Article 3 of Chapter 32A of 
the General Statutes of North Carolina, shall be superior to and 
binding upon my Agent acting under this Durable Power of 
Attorney. Furthermore, my Agent acting under this Durable Power 
of Attorney shall not be required to inquire into whether costs 
incurred by my Health Care Agent are reasonable, and my Agent 
shall not be liable to me, my estate, my heirs, successors, assigns 
and personal representatives for any acts or omissions arising from 
any such decision by my Health Care Agent. 

 
6. Advance Health Care Directive Registry. The North Carolina Department 

of the Secretary of State maintains an on-line Advance Health Care 
Directive Registry. This secure on-line database allows North Carolina 
citizens to store digital copies of their Health Care Power of Attorney, 
Living Will, Advance Instruction for Mental Health Treatment, and 
Declaration of an Anatomical Gift. The purpose of the Registry is to 
facilitate accessibility to these key documents. If a person is experiencing 
a medical emergency, time is of the essence. Putting one’s medical care on 
hold until someone can get to the hospital with a copy of the patient’s 
HCPOA or Living Will may put the patient’s well-being at risk. Also, the 
patient may be travelling and away from home when the medical crisis 
occurs. Participants in the Advance Health Care Registry receive a wallet-
size card containing the information necessary to access the digital 
documents. There is a one-time fee of $10.00 for each document to be 
registered. A completed Registration Form must accompany each 
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document to be stored. Access to the on-line documents can be revoked by 
the principal at any time by submitting a notarized copy of the Removal 
Form. Both the Registration Form and the Removal Form are included at 
Appendix C or can be found at https://www.sosnc.gov/ahcdr/Forms.aspx. 

 
C. Living Will. The formal title of this document is an Advance Directive for a 

Natural Death. Whereas the General or Durable Power of Attorney and the Health 
Care Power of Attorney serve to grant enumerated powers to another individual to 
act on the principal’s behalf, a Living Will is a set of instructions to the 
principal’s health care providers as to the application, withdrawal, or withholding 
of certain life-prolonging measures. Do not confuse a Living Will with a Last 
Will and Testament. A Living Will does not have anything to do with the 
disposition of your personal property and other assets of your estate. 
 
The North Carolina Bar Association has published a helpful pamphlet regarding 
the use of Living Wills and Health Care Powers of Attorney. Written with the 
public in mind and updated as recently as 2014, it is a good resource for anyone 
wanting to know more about these two documents. The pamphlet is available for 
free at http://www.ncbar.org/media/209960/living-wills-and-health-care-powers-
of-attorney.pdf.  
 
1. Statutory Form. North Carolina’s statutory form for a Living Will is 

codified at N.C. Gen. Stat. § 90-321. A more user-friendly version of the 
form is available at the Secretary of State’s Advance Health Care 
Directive Registry website: https://www.sosnc.gov/ahcdr/Forms.aspx. As 
with the HCPOA, a Living Will can be registered with the Advance 
Health Care Directive Registry for a fee of $10.00. 

 
2. General Considerations.  

 
i. The Living Will and the HCPOA go hand-in-hand. The two 

documents should be consistent. For example, if the HCPOA does 
not grant the Health Care Agent the authority to make health care 
decisions on the principal’s behalf with respect to life-prolonging 
measures, then the Living Will should not be drafted to grant that 
discretion to the Health Care Agent. The exception would be a 
situation where the principal clearly intends for one document to 
trump the other, and if that is the case, a statement of the 
principal’s intent should be included in the overriding document. 
 

ii. The Living Will is designed to apply in three scenarios where the 
patient lacks capacity to make or communicate health care 
decisions and, to a high degree of medical certainty, that person 
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will never regain capacity: (1) the patient has an incurable or 
irreversible condition that will result in that person’s death within a 
relatively short period of time; (2) the patient is unconscious and, 
to a high degree of medical certainty, that person will never regain 
consciousness; or (3) the patient suffers from advanced dementia 
or any other condition resulting in a substantial loss of cognitive 
ability and that loss, to a high degree of medical certainty, is not 
reversible. 

 
a. Under N.C. Gen. Stat. § 90-322, if situation (1) or (2) is 

present and there is no Living Will, then the physician is 
supposed to attempt to secure agreement from the 
following persons (in the order named) before 
discontinuing or withholding life-prolonging measures: 
 
 Health Care Agent (to the extent such authority is 

granted in the HCPOA), unless the Health Care 
Agent’s authority has been suspended by the court; 

 Guardian; 
 Agent (to the extent the power to make health care 

decisions is granted to the Agent in the DPOA); 
 Spouse; 
 Majority of the patient’s reasonably available 

parents and children who are at least 18 years of 
age; 

 Majority of the patient’s reasonably available 
siblings who are at least 18 years of age; 

 An individual who has an established relationship 
with the patient who is acting in good faith on the 
patient’s behalf and who can reliably convey the 
patient’s wishes. 

 
If none of these persons are reasonably available, then the 
decision to withhold or discontinue life-prolonging 
measures is in the sole discretion of the attending 
physician. However, in an opinion issued by the North 
Carolina Attorney General in 1995,4 the procedure 
established by N.C. Gen. Stat. § 90-322 is non-exclusive. In 
other words, it is not mandatory. A physician may deviate 
from this procedure, and as long as his actions are 

                                                            
4 See Opinion of Attorney General to C. Robin Britt, Sr., Secretary, Department of Human Resources, N.C. Atty. 
Gen. (January 5, 1995). 
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supported by the general standard of care for physicians, 
then he has done no wrong. 

 
3. Special Military Provisions. Use of the statutory form for Living Wills is 

not required, but for most clients, it is sufficient. For military personnel, 
however, adding a couple other provisions will serve to increase the 
document’s utility. 
 
i. Allow for Travel Time. Many military families live great 

distances from their parents, siblings, extended family members, 
long-time friends, and other loved ones who would want the 
opportunity to say a final goodbye or to be present at the moment 
of one’s passing. In addition, deployments can mean long periods 
of family separation in which any number of tragic things can 
happen – home or abroad. Because of this, the Living Will may 
need to be more flexible than the statutory form. 
  
a. For example, suppose a soldier is deployed to Afghanistan 

when her husband is shot in a robbery attempt and for all 
intents and purposes he is now brain dead. The husband’s 
Living Will may dictate that, in such a situation, no life-
prolonging measures are to be employed on his behalf. 
However, what if the doctors could keep his heart beating 
long enough for his wife to get to his bedside? Should 
they? Is that what the patient would want, despite the 
formulaic language of his Living Will? Realistically, 
doctors are not going to try and interpret what their patient 
may or may not want to happen in a scenario like this one. 
More than likely, the attending physician would honor the 
directive in the Living Will and take no steps to prolong the 
husband’s life. 
 

b. DRAFTING TIP: If the client finds this potential outcome 
upsetting, then perhaps the Living Will should include an 
instruction for the attending physician to employ any and 
all life-prolonging measures necessary to allow a 
reasonable time for family and loved ones to gather. In 
drafting such a provision, best practice is to include a 
predefined holding period (24 hours? 3 days?) rather than 
using the term “reasonable.” Consider inserting language 
similar to the following at the beginning of the Living Will: 
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“First and foremost, it is my desire that my attending 
physician shall prolong my life to the greatest extent 
possible, within the standards of accepted medical practice, 
for a period of no more than 48 hours in order to allow my 
family and friends time to travel to my bedside should they 
desire to do so. Upon the expiration of the 48-hour travel 
accommodation period, or sooner if my Health Care Agent 
determines that all family members and friends who wanted 
to come have arrived, the following directives apply.” 
 
There should also be an expressed understanding that death 
may come, despite the physician’s best efforts to prolong 
the patient’s life for the predefined period of time. 

 
ii. TSGLI Survival Requirement. TSGLI is Servicemembers’ Group 

Life Insurance Traumatic Injury Protection. TSGLI coverage is 
available for active duty personnel, Reservists, and National Guard 
members. It covers a wide range of injuries from those sustained in 
combat to those incurred while off-duty.5 TSGLI is automatic for 
those automatically insured under full-time SGLI. In order to be 
eligible for a TSGLI payout, though, the SM must survive for a 
period of at least seven full days from the date of the traumatic 
injury. Because of this survival requirement, the attorney should 
counsel the SM who wants his or her Living Will to direct the 
withholding of life-prolonging measures on the risk of losing 
TSGLI pay.  
 
a. DRAFTING TIP: One alternative may be to draft the 

Living Will so that life-prolonging measures are required 
for the SM for that seven-day survival period but then 
discontinued at some later point in time. This would be 
similar to the language allowing time for family members 
to gather as set out in the preceding paragraph. Another 
alternative is to build in a delay before the Living Will can 
be applied. For example, the standard for application of the 
Living Will is a “high degree of medical certainty” that 
recovery is not going to happen. This could be tweaked to 
say that the “high degree of medical certainty” standard 
cannot be achieved until the expiration of seven 
consecutive days without physical or mental improvement. 

                                                            
5 Prior to October 1, 2011, injuries sustained between October 7, 2001 and November 30, 2005 had to be incurred 
due to service in Operations Enduring or Iraqi Freedom. However, that restriction has since been removed, and SMs 
previously declined may be eligible to receive a retroactive TSGLI payment. 
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As long as the timing provision does not violate public 
policy, a creative attorney should be able to protect the SM 
from losing out on TSGLI due to the application of the 
SM’s Living Will. 
 

4. Execution. The requirements here are the same for the HCPOA. The 
Living Will must be signed, dated and notarized. Additionally, at least two 
witnesses must be present and sign as well. These witnesses cannot be 
related to the principal (by blood or by marriage), be potential heirs to the 
principal’s estate, or have any claims against the estate. Neither can a 
witness be the principal’s attending physician, attending mental health 
treatment provider, licensed health care provider who is a paid employee 
of the attending physician or mental health treatment provider, or a paid 
employee of a health care institution. 

 
D. Other Tools. There are two other tools that can be used to help the client provide 

for themselves and their loved ones should they become incapacitated or disabled.  
 
1. HIPAA Authorization. HIPAA Privacy Rules prohibit health care 

providers from disclosing an individual’s personal health information 
unless the patient signs an authorization form allowing disclosure. This is 
an information-gathering document only. It is not for granting decision-
making powers to another person. A sample form derived from the North 
Carolina Department of Health and Human Services is provided at 
Appendix D.  
 
In addition, DD Form 2870 (“Authorization for Disclosure of Medical or 
Dental Information”) can be used to allow the SM’s provider to share 
protected information to a third party for personal use, insurance purposes, 
to facilitate continued medical care, school requirements, legal purposes, 
or other reasons. DD Form 2870 does not include the authorization to 
disclose drug or alcohol abuse information or information about 
participation in a treatment program. The form can be accessed on-line at 
http://www.dtic.mil/whs/directives/forms/eforms/dd2870.pdf.  
 

2. Advance Instruction for Mental Health Treatment. This is another 
statutory form that may be useful if there is a family history of mental 
illness or current mental health concern (keep in mind, though, that the 
principal must have the requisite mental capacity to execute this directive 
in order for it to be valid). The statutory form is codified at N.C. Gen. Stat. 
§ 122C-77. A more user-friendly version of the form is available at the 
Secretary of State’s Advance Health Care Directive Registry website: 
https://www.sosnc.gov/ahcdr/Forms.aspx. As with the HCPOA and Living 
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Will, this directive can be registered with the Advance Health Care 
Directive Registry for a fee of $10.00. 

 
IV. GIVE WHAT I HAVE TO WHOM I WANT, IN THE WAY I WANT, AND WHEN I WANT. A lot of 

attention has been given to planning for incapacitation in this manuscript because it is an 
oft-forgotten piece of estate planning, and there is a high probability that the military 
client will need this type of planning. Still, giving clients the ability to control the 
disposition of their property is truly the heart of estate planning. 
 
A. Intestate Estate. An estate is intestate if the person who died did not have a valid 

will (or a trust that disposes of all of the deceased individual’s property) in place. 
Not having a will is a worst-case scenario because the individual has no ability to 
“give what he has to whom he wants, in the way he wants, and when he wants.” 
In the absence of a valid will, North Carolina law dictates to whom the deceased’s 
property is distributed. North Carolina’s Intestate Succession Act is codified at 
N.C. Gen. Stat. § 29-1 et. seq, and it controls how property is to be divided among 
the decedent’s family members. 
 
1. Intestate Succession Act – Spousal Share. The share of the estate to be 

received by the surviving spouse is set out in N.C. Gen. Stat. § 29-14. 
Here is a quick summary: 
 
i. If the decedent is survived by a spouse and at least one parent, but 

no children or other descendants, then the surviving spouse takes 
one-half of the decedent’s real property, the first $100,000 of the 
decedent’s personal property, and one-half of the balance of the 
decedent’s personal property. 

 
ii. If the decedent is survived by a spouse and only one child (or, if 

that child is deceased, by any lineal descendants of the deceased 
child), then the surviving spouse takes one-half of the decedent’s 
real property, the first $60,000 of the decedent’s personal property, 
and one-half of the balance of the decedent’s personal property. 
The decedent’s remaining real and personal property would pass to 
the decedent’s surviving descendants as provided in N.C. Gen. 
Stat. § 29-15 and § 29-16. 

 
iii. If the decedent is survived by a spouse and two or more children 

(or, if one or more children are deceased, then by any lineal 
descendant of the deceased children), then the surviving spouse 
receives one-third of the decedent’s real property, the first $60,000 
of the decedent’s personal property and one-third of the balance of 
the decedent’s personal property. 
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iv. If the decedent is not survived by a parent or children or any lineal 
descendant of deceased children but is survived by a spouse, then 
the surviving spouse receives all of the decedent’s real and 
personal property. 

 
2. Intestate Succession Act – Other Family Members. The share of the estate 

to be received by relatives other than the surviving spouse is set out in 
N.C. Gen. Stat. § 29-15. Here is a quick summary: 
 
i. If the decedent is not survived by a spouse but is survived by 

children (or the lineal descendants of any deceased child), then the 
children and lineal descendants of deceased children shall share in 
the entire estate. 
 

ii. If the decedent is not survived by a spouse or any children or any 
lineal descendants of any deceased children but the decedent is 
survived by a parent, then the parent (or parents, if both are alive), 
shall receive the entire estate. 

 
iii. If there are no surviving parents, children, spouse, or other 

descendants, then the entire estate shall be distributed among any 
surviving brothers and sisters and the lineal descendants of any 
deceased brothers or sisters. 

 
In the event that a share of the estate is to be distributed to a class of 
individuals (e.g., to “children,” “grandchildren,” or “siblings”), then N.C. 
Gen. Stat. § 29-16 controls how that share is to be divided among the 
class.  
 

B. Special Spousal Provisions. 
 

1. Elective Share. Pursuant to N.C. Gen. Stat. § 30-3.1, the surviving spouse 
of a decedent who dies domiciled in North Carolina has the right to claim 
an “elective share” of the decedent’s estate, regardless of what may have 
been provided for that surviving spouse in the decedent’s will, if testate, or 
pursuant to the intestacy statutes. The elective share is calculated by 
multiplying a percentage by the “Total Net Assets” of the estate. Then, 
deduct from that the value of the “Net Property Passing to the Surviving 
Spouse.” The percentage multiplier is based on the length of marriage and 
is broken down as follows: 

 
i. If the surviving spouse was married to the decedent for less than 

five years, then the surviving spouse shall receive fifteen percent 
(15%) of the Total Net Assets of the estate. 
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ii. If the surviving spouse was married to the decedent for at least five 
years but less than 10 years, then the surviving spouse shall receive 
twenty-five percent (25%) of the Total Net Assets. 

 
iii. If the surviving spouse was married to the decedent for at least ten 

years but less than 15 years, then the surviving spouse shall receive 
thirty-three percent (33%) of the Total Net Assets. 

 
iv. If the surviving spouse was married to the decedent for at least 15 

years or more, then the surviving spouse shall receive fifty percent 
(50%) of the Total Net Assets.  

 
“Total Net Assets” is defined in N.C. Gen. Stat. § 30-3.2(3f) and 
essentially covers everything owned by the decedent. For example, 
putting assets in a revocable trust would not allow the assets to 
escape inclusion in “Total Net Assets.” “Net Property Passing to 
Surviving Spouse” is defined in N.C. Gen. Stat. § 30-3.2(2c). 
 

2. Life Estate in Real Property. As an alternative to the intestate share or 
elective share due a surviving spouse, the surviving spouse could opt to 
receive a life estate in one-third (1/3) in value of all of the Decedent’s real 
estate. N.C. Gen. Stat. § 29-30. In lieu of taking a 1/3 life estate in all 
property, the surviving spouse can receive a life estate in the usual 
dwelling house occupied by the surviving spouse at the time of Decedent’s 
death, if the dwelling was owned by the Decedent at the time of death, 
plus fee simple ownership of all household furnishings even if the value is 
greater than 1/3 of all real estate. If the life estate in the dwelling house is 
less than the 1/3 value of all real estate, then the surviving spouse can 
receive a life estate in other real property to make up the difference such 
that the aggregate of what the surviving spouse receives is equal to a life 
estate in 1/3 in value of all of the real estate. This option may be a good 
idea when the decedent’s estate is insolvent. 

 
3. Spousal Allowance. Regardless of whether the decedent died intestate or 

testate, a surviving spouse may also file for a one-year spousal allowance 
from the estate. Under N.C. Gen. Stat. § 30-15, the allowance is $30,000 
and is to be paid out of the decedent’s personal property. 

 
C. Will. A decedent’s will controls the disposition of only that property which is 

subject to probate. Not all property owned by an individual is subject to probate. 
For example, property which is held in trust is not subject to probate. Neither is 
property that passes pursuant to a contract, like an insurance policy where the 
beneficiary designation form is the contract. 
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1. Capacity Required. In order to make a valid will, the testator must be of 

sound mind and over the age of eighteen. The test to determine whether a 
person is of “sound mind” consists of the following three prongs: The 
testator — 
 
i. Knows the natural objects of his or her bounty (i.e., their family 

members); 
 

ii. Understands the kind, nature, and extent of his or her property; 
 

iii. Knows the manner in which he or she desires to dispose of the 
estate; and  

 
iv. Understands the effect that his or her manner of disposition will 

have upon the estate. 
 

2. Types of Wills 
 
i. Nuncupative Will. This type of will is an oral will made by a 

person who is in his or her “last sickness” or in imminent peril of 
death. The person must succumb to the sickness or imminent peril. 
In order to be valid, the will must be declared orally before two 
competent witnesses who are both simultaneously present and 
specially requested by the person to bear witness to their will. N.C. 
Gen. Stat. § 31-3.5. According to N.C. Gen. Stat. § 31-3.2, the only 
type of property that can be disposed of via a nuncupative will is 
personal property. 
 
In order to probate a nuncupative will, the oral will must be 
probated within six months from the time it was made, unless it is 
reduced to writing within ten days after it was made. Notice of 
probate must be given to the surviving spouse and next of kin, and 
the testimony of the witnesses is required. N.C. Gen. Stat. § 28A-
2A-10. 
 

ii. Holographic Will. This type of will is a handwritten will, written 
entirely in the handwriting of the testator. Other words printed on 
the paper on which the will is written shall not affect the validity of 
the will so long as those words are not in the handwriting of the 
testator and they do not affect the meaning of the handwritten 
words. For example, a valid holographic will could be written on 
hotel stationery with the name, address, and contact information of 
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the hotel pre-printed on the paper. However, the testator’s name 
must appear in the will and be in the testator’s own handwriting. 
Thus, pre-printed stationery with the testator’s name on it would 
not suffice unless the testator’s name was written elsewhere in the 
will in the testator’s own handwriting. In order to be deemed valid, 
the holographic will must be found after the testator’s death among 
the testator’s valuable papers or effects, in a safe-deposit box, or in 
the custody of some person, firm, or corporation with whom the 
will was deposited for safe-keeping. N.C. Gen. Stat. § 31-3.4. 
 
While no witnesses are required to sign the holographic will, in 
order to probate a holographic will, there must be testimony from 
three competent witnesses that they believe the will to be written 
entirely in the testator’s handwriting. One witness must testify to 
the requirement that the will was found among the testator’s 
valuable papers, in a safe-deposit box, or in the custody of some 
person, firm, or corporation with whom the will was deposited for 
safe-keeping. N.C. Gen. Stat. § 28A-2A-10. 
  

iii. Attested Written Will. This is the most common type of will. It is 
a will signed by the testator and at least two competent witnesses. 
The requirements for a valid attested written will are as follows: 
 
a. The testator must, with intent to sign the will, do so by 

actually signing the will or by having someone else in the 
testator’s presence and at the testator’s direction sign the 
testator’s name thereon. 
 

b. The testator must signify to the attesting witnesses that the 
instrument is the testator's instrument by signing it in their 
presence or by acknowledging to them the testator's 
signature previously affixed thereto, either of which may be 
done before the attesting witnesses separately; and 

 
c. The attesting witnesses must sign the will in the presence of 

the testator but need not sign in the presence of each other. 
N.C. Gen. Stat. § 31-3.3. 

 
Even though the witnesses are only required to sign in the 
testator’s presence and not each other’s presence and even though 
the testator is not required to sign in the presence of either witness, 
it is desirable that all parties sign the document in each other’s 
presence. This is necessary to make the will “self-proving” so that 
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the witnesses’ testimony will not be required at the time the will is 
offered for probate. The acknowledgement language needed to 
make an attested will self-proving can be found in N.C. Gen. Stat. 
§ 31-11.6. For military personnel, however, federal law establishes 
its own “self-proving” method. This is discussed in Section 
VII.A.2. below. 
 

iv. Wills of Members of the Armed Forces of the United States. 
Technically, this is not a separate type of will. North Carolina 
does, however, employ different rules when it comes to the probate 
of a will executed by a member of the Armed Forces. In an effort 
to make acceptance of a will easier for SMs, “a will executed by a 
person while in the Armed Forces of the United States or the 
United States Merchant Marine shall be admitted to probate…upon 
the oath of at least three credible witnesses that the signature to 
said will is in the handwriting of the person whose will it purports 
to be. Such will so proven shall be effective to devise real property 
as well as to bequeath personal estate of all kinds.” N.C. Gen. Stat. 
§ 28A-2A-11. Other accommodations made for SMs in the 
probating of a will are discussed in Section VII.A. below. 
 

3. Witnesses. Any one over the age of 18 can be a witness to a will. The 
individual named as the executor of a will is not disqualified from being a 
witness (N.C. Gen. Stat. § 31-9). Neither is a beneficiary under the will 
disqualified from being a witness. However, if there are not at least two 
disinterested witnesses to the attested written will or the nuncupative will, 
then the witness who is also a beneficiary shall take nothing under the 
will. N.C. Gen. Stat. § 31-10. Best practice is to use disinterested 
witnesses in all situations. 
 

4. Protections for Children 
 
i. Guardianship. One of the most important reasons for a client to 

put a will in place is to name the person(s) he or she wants to take 
care of his or her children after the parent has died. Because the 
court always has the authority to determine what is in the best 
interest of a child, the recommendation of a Guardian in a parent’s 
will is not an absolute appointment. Nevertheless, N.C. Gen. Stat. 
§ 35A-1225(a) states that “[p]arents are presumed to know the best 
interest of their children;” thus, a designation of Guardian made in 
a parent’s will shall be considered a “strong guide” to the court. If 
no Guardian is named by a parent, then the court has full discretion 
to appoint one. 
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ii. Effective Management of Assets. Another protection a Will can 

offer parents for their children is the ability to manage inherited 
assets until such time as the beneficiary reaches a responsible age. 
Absent a will directing otherwise, a beneficiary who is a minor at 
the time of the decedent’s death will be entitled to receive full, 
unfettered ownership of those inherited assets at age 18. The 
author has yet to encounter a single parent who is comfortable with 
the idea of his or her child inheriting everything at age 18. That is 
why the inclusion of a testamentary trust (that is, a trust created by 
the will that comes into being upon the testator’s death) is a key 
element of all basic wills for parents with minor children. These 
types of trusts allow the client to “parent from heaven,” so to 
speak. 

 
Some parents may consider using UTMA (Uniform Transfers to 
Minors Act) accounts as an inexpensive way to transfer assets to 
minors without the use of a trust. Under North Carolina law, 
though, the assets must be distributed to the beneficiary at age 21. 
Again, the author has yet to encounter a single parent who is 
comfortable with the idea of his or her child inheriting everything 
at age 21. The North Carolina Uniform Transfers to Minors Act is 
codified at Chapter 33A of the North Carolina General Statutes. 

 
iii. Family Allowance. Even if there is not a will in place, there is a 

statutory allowance available for children of the decedent. The 
child must be under the age of 18 to receive the allowance. 
Exceptions are made for those enrolled as a full-time student (must 
be less than 22 years of age) or mentally incompetent or totally 
disabled (must be less than 21 years of age). The one-year’s 
allowance is $5,000 for each qualifying child. This amount is in 
addition to any share the child is to receive of his or her deceased 
parent’s estate. N.C. Gen. Stat. § 30-17. This allowance is similar 
to the spousal allowance discussed in Section IV.B.3. above. 
 

5. Shortcomings of Wills. While a will is certainly better than nothing, a will, 
in and of itself, may not be the best estate planning tool for a particular 
client. For example, a will may allow clients to give what they have to 
whom they want, but it is not flexible enough to truly allow clients to give 
what they have in the way they want. And because assets disposed of via a 
will are tied up in probate until the process is concluded, a will certainly 
does not allow clients to give what they have when they want. The 
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solution is to amplify the traditional will-based approach to estate planning 
with the use of a trust. 
 

D. Will Alternative – Trusts. A trust only controls the disposition of trust property. 
To the extent an item of property has not been transferred to the trust, then the 
trust terms will not affect that item of property. North Carolina’s Uniform Trust 
Code is codified at Chapter 36 of the North Carolina General Statutes.  
 
1. Basic Terminology. 

 
i. Grantor. This is the person establishing the trust and transferring 

his or her ownership of property to the trust. The Grantor may also 
be referred to as the Settlor or Trustor. 

 
ii. Trustee. This is the person or entity appointed to administer the 

trust and to otherwise manage the property held in trust for the 
benefit of a third party. The trustee holds legal title to the trust 
property. 

 
iii. Beneficiary. This is the person(s) who receive(s) the benefit of the 

trust. The beneficiary holds the equitable or beneficial title to the 
trust property. 

 
iv. Revocable vs. Irrevocable. A “revocable” trust is one that can be 

modified, amended, or terminated at the Grantor’s discretion. An 
“irrevocable trust” is one that cannot be modified or terminated 
since the Grantor has given up all ownership rights to the assets in 
the irrecovable trust. 

 
v. Inter vivos vs. Testamentary Trust. An inter vivos trust, or living 

trust, is one that is created while the Grantor is still alive. A 
testamentary trust is one that does not go into effect until the death 
of the Grantor (think “Last Will and Testament” = testamentary 
trust).  
 

vi. Trust Protector. The role of a trust protector is becoming more 
and more common these days. A trust protector is a person 
appointed under the trust to direct, advise, guide, or otherwise 
restrain the Trustee in the administration of the trust. Often, when 
the Trustee is a corporate entity, such as a bank, the Grantor will 
name a member of the family as a Trust Protector so that the 
family voice is represented when it comes to making decisions 
about whether a certain expenditure is appropriate or not. For 
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example, a bank may decide that using trust funds to pay for a 
child’s semester studying abroad in France is not an appropriate 
use of funds whereas the Trust Protector could step in and say that 
he or she knows the child’s parents were very interested in culture 
and travel and saw a lot of value in that and that they would be 
okay with the trust being used in that manner. 

 
2. Rule Against Perpetuities. One unique thing about North Carolina’s 

approach to trusts is that trusts are not subject to the Rule Against 
Perpetuities (“RAP”). The RAP, as it relates to trusts, was repealed 
effective August 19, 2007. The effect of this is that North Carolina now 
allows “dynasty trusts,” which are trusts designed to pass wealth from 
generation to generation to generation, essentially in perpetuity or as long 
as the trust property lasts. The traditional “life in being plus 21 years” 
RAP does apply in one scenario, however. There cannot be a restraint on 
alienation of trust property that lasts beyond the traditional RAP period. 
N.C. Gen. Stat. § 41-23. 

 
3. Revocable Living Trust. Revocable Living Trusts (“RLT”) are probably 

the most common type of trust used in modern estate planning. During 
life, the client generally serves as the Trustee and maintains absolute 
control over the trust assets. Because the Grantor retains control over the 
trust property, the trust assets are included in the Grantor’s gross estate for 
federal estate tax purposes. Additionally, the assets are subject to creditors 
of the Grantor of the Grantor’s estate. Any income generated by the RLT 
is attached to the Grantor’s Social Security Number, so there is no 
additional tax filing required. The Grantor will report any income on his 
usual IRS Form 1040. 

 
When the client dies, the trust property is disposed of in whatever manner 
the trust dictates. Since the property is distributed pursuant to the trust and 
not a will, the trust property does not go through probate. This is perhaps 
the greatest benefit to a RLT, the ability to avoid probate. Because 
property does not go through probate, transfer of property from the trust to 
the beneficiary is immediate. There is no court approval needed, which 
means there is no delay. Another benefit of using a RLT is that trusts are 
private documents whereas a probated will is a public record discoverable 
by anyone curious or bored enough to look. RLTs are also extremely 
useful in blended family situations (second marriage, for example) to 
prevent the accidental disinheriting of one’s kids in favor of the new 
spouse. 
 
A “Pourover Will” is still needed to address the disposition of any 
property not held in the trust at the time of the client’s death. There are 
two general reasons why property is not in the trust at death: (1) because it 
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is a type of property that should not be held in trust; or (2) because it is 
newly-acquired property that had not yet been transferred to the trust. For 
example, most experts suggest not retitling a motor vehicle into the name 
of the trust because of the liability issues that are prevalent with vehicles. 
The terms of the Pourover Will typically devise the testator’s residuary 
estate to the RLT so that all property is subject to the terms of the trust. 

 
4. Irrevocable Living Trust. An Irrevocable Living Trust (“ILT”) is a trust 

where the Grantor has given up all ownership rights to the trust property. 
Transfers of property to an ILT are a completed gift subject to gift tax, yet 
the transfer removes the trust property from the Grantor’s gross estate. 
Thus, a Grantor could transfer income-producing property out of his estate 
into the ILT, take the hit on the gift tax, but allow all of the growth in 
value of that property to happen outside of his estate. These types of trusts 
are useful for high net-worth clients who are looking for ways to reduce 
their federal estate tax exposure. Estate planners often use this type of trust 
for life insurance in the form of an Irrevocable Life Insurance Trust or 
ILIT. With ILTs, because assets are no longer part of Grantor’s estate and 
the Grantor has given up all ownership rights, the trust must obtain its own 
Tax Identification Number and file its own tax returns. Irrevocable trusts 
are also discussed above at Section II.B. 
 

5. Other Common Types of Trusts. Trusts can be used for all sorts of 
purposes. Aside from the general RLT and ILT, some other common types 
of trusts are Special Needs Trusts or Supplemental Needs Trust to hold 
assets for the use of an individual with special needs without disrupting 
any income-based government benefits the beneficiary might be receiving, 
Gun Trusts to manage the transfer of weapons and accessories that are 
subject to the National Firearms Act, Animal Care Trusts (discussed 
briefly in Section I.D.8.), Qualified Personal Residence Trust, Domestic 
Asset Protection Trust (which are not currently allowed in North Carolina 
but could be established in another state), Charitable Trusts, and the 
Qualified Domestic Trust, or QDOT, to allow for a limited marital 
deduction for spouses who are not U.S. citizens. Stand-alone Retirement 
Trusts, or SRTs, are also gaining in popularity as a useful tool for handling 
tax-deferred retirement accounts, such as traditional IRAs.6 

 
E. Will Alternative – Other Assets. So far, this manuscript has addressed the 

disposition of property by will or by trust. Yet, there are certain types of property 
that do not require either a will or a trust to transfer ownership. These types of 

                                                            
6 For a helpful overview of the utility of SRTs, see Adam Demetri, Why You Should Name a Stand-Alone Retirement 
Trust as Beneficiary for IRAs, available at: https://www.linkedin.com/pulse/why-you-should-name-stand-alone-
retirement-trust-iras-adam-demetri (last accessed August 30, 2016). 
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property can be loosely categorized into two separate groups: (1) jointly-owned 
property and (2) property passing by contract. 

 
1. Jointly-owned Property. When property in North Carolina is owned by 

more than one person, the relationship between the owners could be one of 
several types. The owners could be tenants in common, joint tenants, joint 
tenants with the right of survivorship, or tenants by the entireties. The 
relationship between the owners determines how the individual owner’s 
property interest passes. Below is a simplistic overview of these types of 
joint ownership. See N.C. Gen. Stat. § 41-2 and relevant case law for the 
specifics on each. 
 
i. Tenants by the Entireties. Under North Carolina law, real 

property acquired by a husband and wife is presumed to be owned 
by them as tenants by the entireties. When the first spouse dies, 
that spouse’s interest in the real property automatically passes to 
the surviving spouse. The presumption of tenants by the entireties 
can be overcome if the deed specifies that the ownership is to be as 
tenants in common. 
 

ii. Joint Tenants with the Right of Survivorship. This type of 
tenancy operates the same as tenants by the entireties. The 
difference is that tenants by the entireties can only be used by 
married people. Joint tenants with the right of survivorship can be 
used by anyone. Personal property can also be owned with a built-
in survivorship right, but only if there is an express writing to that 
effect. N.C. Gen. Stat. § 41-2(a). Thus, a bank account can be 
established as a joint account with the right of survivorship so that 
the asset passes to the surviving owner immediately upon death of 
another owner. Additionally, securities can be held as joint with 
the right of survivorship. Assets titled as joint with the right of 
survivorship escape probate, subject to the Personal 
Representative’s right to acquire them in order to satisfy claims 
against the decedent’s estate. N.C. Gen. Stat. § 28A-15-10. 

 
iii. Exception: Tenants in Common. Under North Carolina law, real 

property jointly owned by unmarried persons is presumed to be 
owned as tenants in common. The legal presumption of tenants in 
common can be overcome if the deed expressly provides for a right 
of survivorship. Property that is owned by two or more persons as 
tenants in common is a type of jointly-owned property that does 
not automatically pass to the joint owner. When one owner dies, 
that owner can devise his or her interest in the property using a will 
or trust to whomever he or she desires. If there is no will or trust in 
place, then the interest in the property is part of the decedent’s 
intestate estate.  
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iv. Exception: Joint Tenants. Property held only as joint tenants, as 

opposed to joint tenants with the right of survivorship, is another 
instance where the share of a dying tenant does not automatically 
pass to the surviving tenant. N.C. Gen. Stat. § 41-2(a). 

 
2. Contract Property. Certain assets transfer ownership pursuant to a 

contract. Regardless of what someone’s will or trust says, the contract 
supersedes. The most common type of contract with respect to this type of 
property transfer is a beneficiary designation form. Some examples of 
property that passes by contract are: 

 
i. Retirement Accounts (such as IRAs, 401(k)s, Thrift Savings Plan); 
ii. Life Insurance (including SGLI, FSGLI, or VGLI); 
iii. Real Property subject to a “Transfer on Death Deed” (while N.C. 

does not currently accept TOD Deeds, about 25 other States do); 
iv. Payable-on-Death Bank Accounts or Transfer on Death securities 

accounts (North Carolina will accept both POD designations for 
bank accounts and TOD designations for securities); and 

v. Annuities (such as Survivor Benefit Plan, unless the court awards 
it to the former spouse as part of divorce since a court order trumps 
the SMs election). 

 
This is a trap for the unwary though. Many people fill out the beneficiary 
form at the start of the contract and never think about it again. They may 
have named a spouse to whom they are no longer married, a family 
member who has since died, or a trust that is no longer in existence. Any 
attorney engaged by a client who owns these types of assets should 
include a review of beneficiary designation forms as part of the 
engagement. 
 

Using survivorship rights and beneficiary designations are simple ways to transfer 
title of assets upon death and, for the most part, keep those assets out of probate. 
Do keep in mind, however, that these techniques also circumvent any estate plan 
that has been put in place. Perhaps it is not wise for a particular individual to 
receive life insurance proceeds outright without any sort of guardrails in place. 
Perhaps Child-Only Survivor Benefit Plan coverage was selected, so payments to 
a minor is not advisable. Do not allow the fear of probate to override clients’ 
common sense and the estate planning goals you have established. 
 

V. MINIMIZE THE IMPACT OF PROFESSIONAL FEES AND COURT COSTS. 
 
A. Legal Assistance Office. One of the best ways to minimize the impact of 

professional fees is for the SM and his or her family to utilize their local Legal 
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Assistance office. The SM as well as the SM’s spouse should be able to get a 
basic will and limited powers of attorney for free by using a Legal Assistance 
Attorney. However, it is likely that a full-fledged estate plan with comprehensive 
documents including, perhaps, a Revocable Living Trust, will not be available on 
base. The SM with a complex family situation (such as a blended family), unique 
assets, or a sizeable portfolio will likely need to retain an experienced estate 
planning attorney to handle matters. Many attorneys do offer discounts to SMs to 
help make the fees more manageable. 
 

B. Probate Avoidance. Another way to minimize fees and costs is to avoid probate. 
As explained in Section IV.D.3., the best way to avoid probate is through the use 
of a trust. An estate that goes through probate is subject to a number of fees and 
expenses. 

 
1. Probate Fees. In North Carolina, the Clerk of Court charges $120 just to 

open an estate file. Additional probate fees are due at the rate of 40-cents 
of every $100 of probate assets. The maximum amount of probate fees is 
$6,000. For example, if the probate estate consisted of $450,000 in assets, 
then the total probate fees paid would be $1,920 ($120 to open file plus 
$1800 in additional fees).  
 

2. Publication Expense. As part of the probate process, the Personal 
Representative must give notice of the decedent’s death to all creditors of 
the estate. Direct notice must be given to all known creditors. In order to 
provide notice to unknown creditors, a Notice to Creditors must be 
published in a local newspaper once a week for four consecutive weeks. 
The estate bears the cost of publication. Depending on the county and the 
circulation of the newspaper, these costs could be as much as $250. N.C. 
Gen. Stat. § 28A-14-1. 

 
3. Personal Representative’s Fees. In North Carolina, the Personal 

Representative can be compensated by the estate for services rendered. 
Unless the will states otherwise, the PR’s commission could be as much as 
5% of the estate, subject to approval by the Clerk. N.C. Gen. Stat. § 28A-
23-3. 

 
4. Attorney’s Fees. Many Personal Representatives hire an attorney to assist 

them in administering the decedent’s estate. Some attorneys charge an 
hourly rate for estate administration; others charge a fee based on a 
percentage of the probate estate assets. On top of the attorney’s fees for 
the time spent working on the case, the attorney might also charge for 
incidental expenses like parking fees for going to court, postage, etc. 
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C. Bond. An estate that goes through probate may be subject to a bond requirement. 
In a testate estate, the requirement of a bond could be waived in the will. The 
Clerk of Court, though, always has the discretion to require a bond. In an intestate 
estate, bond will be required unless all of the heirs who are age eighteen or older 
file a written waiver of the bond requirement. Bond cannot be waived, however, if 
the administrator of the intestate estate is not a North Carolina resident. The bond 
must be in an amount equal to 125% of the value of the personal property of the 
estate, or, when the value of the personal property exceeds one hundred thousand 
dollars ($100,000.00), the Clerk may accept bond in an amount equal to the value 
of the personal property plus ten percent (10%), if the bond is secured by a 
suretyship bond executed by a corporate surety company authorized to do 
business in North Carolina. N.C. Gen. Stat. § 28A-8-2(3)a. 

 
If probate avoidance is a goal expressed by your clients, be sure you understand what is 
motivating that goal. Many clients conflate probate fees and estate taxes (also referred to 
as death taxes or inheritance taxes). They might believe that by avoiding probate they 
have also avoided taxes. That is not true. 
 

VI. MINIMIZE TAXES. 
 
A. Gift Tax. The concept of gifting along with a discussion of the annual gift tax 

exclusion has been covered in Section II.A. above. As a brief recap, recall that 
under Section 2503 of the Internal Revenue Code, an individual is allowed to 
make a gift or series of gifts to any number of individuals without incurring any 
federal gift tax so long as the total amount of each gift in a single calendar year is 
less than the annual gift tax exclusion amount. For 2016, the annual gift tax 
exclusion amount is $14,000. Gifts that exceed $14,000 require a Form 709 be 
filed with the IRS. The annual exclusion amount is indexed for inflation. 
 

B. Federal Estate Tax. Most people in the United States today do not have to be 
concerned with paying federal estate tax upon their death. That is because each 
individual can pass up to $5.45 million of property at their death before federal 
estate tax is owed. For married couples, to the extent the spouse that is first to die 
does not use all of his or her $5.45 million exclusion amount, the surviving spouse 
can add the deceased spouse’s unused exclusion amount to his or her exclusion 
amount. Thus, for all intents and purposes, married couples can pass almost $11 
million at death before having to worry about federal estate tax. Once that $5.45 
million exclusion amount is exceeded, though, the federal estate tax rate is a hefty 
40%. The federal estate tax exclusion amount is indexed for inflation and is 
expected to grow each year. For example, the exclusion amount was $5.34 million 
in 2014 and $5.43 million in 2015. This could change based on the results of the 
2016 Presidential election, however, as one candidate proposes reducing the 
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exclusion amount to $3.5 million and increasing the tax rate from 40% to 45%. 
Another candidate proposes eliminating the estate tax entirely.7 

 
It is beyond the scope of this manuscript to provide a detailed analysis of the 
various Internal Revenue Code provisions that determine what property is 
included in an individual’s gross estate and at what value. The applicable 
provisions are Internal Revenue Code §§2031–2046. 
 
If the decedent’s estate owes federal estate tax, a Form 706 must be filed. Also, 
even if estate tax is not owed, an estate tax return must be filed in order to “port” 
the deceased spouse’s unused exclusion amount to the surviving spouse. 

 
C. North Carolina Estate Tax. North Carolina’s gift tax was repealed effective 

January 1, 2009. North Carolina’s estate tax was repealed effective January 1, 
2013 for all decedents dying on or after that date. 
 

D. Generation-Skipping Transfer Tax. A 40% tax is also assessed against outright 
gifts and transfers in trust to or for the benefit of (1) unrelated persons who are 
more than 37.5 years younger than the donor or (2) related persons more than one 
generation younger than the donor, such as grandchildren. I.R.C. § 2642. This tax 
is in addition to any applicable estate and gift taxes owed on the transfer. The 
annual gift tax exclusion amount ($14,000 in 2016) may also apply for 
generation-skipping tax purposes if certain requirements are met. I.R.C. § 
2642(c)(3). Each person also has an exemption from the generation-skipping 
transfer tax in an amount equal to the federal estate tax exclusion amount ($5.45 
million in 2016), which can be applied against generation-skipping transfers. 
I.R.C. § 2631. However, unlike the federal estate tax exclusion amount, the 
generation-skipping transfer tax exemption is not “portable,” which means a 
surviving spouse may not carryover the deceased spouse’s unused generation-
skipping transfer tax exemption amount. 

 
E. Marital Deduction. One way to minimize taxes is to take advantage of the 

unlimited marital deduction. Certain transfers between spouses via lifetime gifting 
or via transfers at death can qualify for the marital deduction. The marital 
deduction is used to exclude the value of the transfer from taxes. In other words, 
transfers between spouses do not consume any of the transferor’s annual gift tax 
exclusion or federal estate tax exclusion amount. The marital deduction defers the 
taxability of property transfers until the second spouse’s death. In order to 
maximize this deduction, knowledgeable estate planning attorneys use Qualified 
Terminable Interest Property Trusts, or QTIPs, but these trusts must be drafted 
carefully to meet the marital deduction requirements set out in I.R.C. § 2056.  

                                                            
7 For more details about the Presidential candidates’ tax proposals, see the Tax Foundation’s interactive comparison 
chart available online at: http://taxfoundation.org/comparing-2016-presidential-tax-reform-proposals.  
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The unlimited marital deduction only applies when the surviving spouse is a U.S. 
citizen. When one spouse is a non-U.S. citizen, the proper tool to use is a 
Qualified Domestic Trust, or QDOT, pursuant to I.R.C. § 2056A. 
 

F. Charitable Deduction. Another way to minimize taxes is by taking advantage of 
charitable deductions. Most people are familiar with the concept of tax deductions 
for charitable giving because a similar deduction is allowed for income taxes. 
When calculating the amount of gift or federal estate tax owed, a deduction can be 
taken for all transfers to charitable organizations. Charitable giving of this sort 
can be by a specific bequest in the testator’s will. It can also be handled through 
the use of trust, such as a charitable remainder trust, or CRT, where a non-
charitable beneficiary has an income interest for a specified period of time with 
the remainder interest going to at least one charitable beneficiary. Such trusts are 
tightly governed by the Internal Revenue Code, but there is great planning 
potential here for the right client. 

 
VII. ESTATE ADMINISTRATION ISSUES. 

 
A. Probate Process. Probate is the process by which a Will is validated by the court. 

There are several different types of Wills that are recognized in North Carolina, 
and they are discussed in Section IV.C.2. For military personnel, and perhaps 
their families, there are allowances made under both State and Federal law for 
validating a Will. 
 
1. State Law. Under N.C. Gen. Stat. § 28A-2A-11, if the Will was made 

while the Decedent was in the Armed Forces, the Will shall be admitted to 
probate upon testimony from three witnesses that the signature on the Will 
was the handwriting of the Decedent.  
 

2. Federal Law. As explained in Section IV.C.2., best practice is to make all 
wills “self-proving” so that witnesses are not required to testify before the 
Clerk of Court in order for the will to be probated. However, for military 
personnel, a will that meets all of the requirements of 10 U.S.C. § 1044d 
qualifies as a “self-proving” Will for a Decedent who had the authority to 
receive legal assistance from the military. The language of the statute may 
be broad enough to include the spouse and dependents of military 
personnel. Before relying on this statute, though, be sure that the will 
contains the required Military Testamentary Preamble. As set out in the 
statute, the preamble is as follows: 

 
This is a MILITARY TESTAMENTARY INSTRUMENT prepared 
pursuant to section 1044d of title 10, United States Code, and executed by 
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a person authorized to receive legal assistance from the Military Services. 
Federal law exempts this document from any requirement of form, 
formality, or recording that is provided for testamentary instruments under 
the laws of a State, the District of Columbia, or a commonwealth, 
territory, or possession of the United States. Federal law specifies that this 
document shall receive the same legal effect as a testamentary instrument 
prepared and executed in accordance with the laws of the State in which it 
is presented for probate. It shall remain valid unless and until the testator 
revokes it. 
 

B. Veteran’s Death Benefits. If you are assisting in the administration of a Veteran’s 
estate, one of the biggest issues you need to know about is the various types of 
Veteran’s Death Benefits. Your first step should be to contact your local 
Veteran’s Affairs office and ask for their assistance in determining the benefits 
available to the Decedent and his or her family. The Department of Veteran’s 
Affairs maintains an interactive map of all of its local offices online at 
http://www.va.gov/directory/guide/home.asp. 
 
Some of the benefits you may want to pursue on behalf the deceased Veteran are: 
 
1. Burial and Plot Internment Allowance. The surviving spouse will receive 

payment of the burial allowance automatically upon notification to the VA 
of the Veteran’s death. The additional internment allowance may be 
granted by the VA if a claim is submitted. If there is no surviving spouse, 
this benefit may be collected by the Veteran’s children, parents, or the 
Personal Representative of the Veteran’s estate. The amount of the 
allowance depends on whether the Veteran’s death was service-connected 
or whether the Veteran was hospitalized by the VA at the time of death. 
Claims for burial benefits can be made by completing Form 21P-530. The 
VA has a helpful Fact Sheet with additional information regarding this 
benefit: http://www.benefits.va.gov/benefits/factsheets/burials/burial.pdf. 

 
2. Government Headstone or Marker. Any deceased Veteran who discharge 

from the Armed Forces was anything other than dishonorable is eligible 
for a government-furnished headstone or grave marker. This benefit may 
not be available for members of the National Guard or Reserves unless 
their death occurred while on duty or as a result of training or unless they 
were entitled to retired pay based on at least 20 years of service. The 
request for the headstone or marker should be submitted using Form 40-
1330. Additional information regarding this benefit can be found on-line 
at: https://www.benefits.gov/benefits/benefit-details/276.  

 
3. Burial in a National Cemetery. If the SM wants to be buried in a National 

Cemetery, then consider whether the spouse is to be buried there too. 
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Spouses are allowed to be buried with the SM in a national cemetery 
provided there is enough space. There is not likely to be space for spouses 
in Arlington National Cemetery, for example, but there may be in a less 
well-known cemetery. There are over 130 national cemeteries. To learn 
more about the requirements to qualify for burial in a National Cemetery, 
check out https://www.benefits.gov/benefits/benefit-details/760.  

 
4. Burial at Sea. A Burial at Sea request requires the involvement of the 

United States Navy; thus, there is no guarantee that a request will be 
honored. To learn more about the Burial at Sea Program, review the 
material at: http://www.navy.mil/navydata/questions/burial.html.  

 
5. Military Funeral Honors. Even if the SM has elected not to be buried in a 

National Cemetery, he or she may be eligible for other military funeral 
honors. These include the folding of the flag, ceremonial bugle and the 
playing of Taps, military fly-over, rifle detail, color guard and more. Form 
27-2008 is required to apply for a burial flag. More information about 
military funeral honors can be found at https://www.dmdc.osd.mil/mfh/. 
Although this website is designed for funeral home directors, it is a great 
resource for anyone assisting veterans’ families in arranging military 
funeral honors. 

 
6. Dependency and Indemnity Compensation. Dependency and Indemnity 

Compensation (“DIC”) is a monetary benefit paid to the surviving spouse 
and dependents of SMs who died in the line of duty or Veterans whose 
death was service-related. Parents of the SM or Veteran are also eligible to 
apply for DIC. Review the VA’s DIC fact sheet to learn more about the 
eligibility requirements, the amount of the tax-free benefit, and how to 
apply: http://www.benefits.va.gov/benefits/factsheets/survivors/dic.pdf.  

 
7. Survivor Benefit Plan. The Survivor Benefit Plan (“SBP”) is an annuity 

payment paid for the lifetime of the designated beneficiary upon the 
military retiree’s death. The amount of the annuity is typically 55% of the 
deceased retiree’s gross retired pay, unless a lower amount was selected at 
the time of enrollment. SBP is maintained by Defense Finance and 
Accounting Service (“DFAS”). Instructions on how to report a retiree’s 
death so that SBP payments can begin can be found at DFAS’ website: 
http://www.dfas.mil/retiredmilitary/survivors/Retiree-death.html. 

 
8. Life Insurance. The different types of life insurance available to military 

personnel and their families (SGLI, VGLI, Family SGLI) are covered in 
Section I.D.9. above. Additional information regarding these programs can 
be found on-line at: http://www.benefits.va.gov/INSURANCE/index.asp.  
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VIII. USEFUL LINKS. There are over twenty direct links provided in the body of this 

manuscript. Those links have not been reprinted here. Instead, this section is a collection 
of links to supplemental resources that will expand the attorney’s knowledge and 
understanding of estate planning, particularly when it comes to planning for military 
personnel, and connect the attorney to various organizations that exist to help our men 
and women in uniform as well as those lawyers willing to serve them. 
 
A. Guardianship of Veterans – this is beyond the scope of this manuscript. However, 

the statutory provisions governing this type of guardianship can be found in 
Chapter 34 of the North Carolina General Statutes.  
http://www.ncleg.net/EnactedLegislation/Statutes/HTML/ByChapter/Chapter_34.
html 
 

B. List of helpful Tax Links for SMs, their families, and employers 
http://taxprof.typepad.com/taxprof_blog/2016/05/memorial-day-tax-resources-
for-us-armed-forces-and-their-families-employers.html 
 

C. ABA Home Front – comprehensive website featuring a Legal Information Center 
with resources on a variety of legal issues affecting military families plus a 
national directory of legal programs and organizations available to assist military 
families in need of legal help. 
http://www.americanbar.org/portals/public_resources/aba_home_front.html  
 

D. AFLA Legal Service Locator 
http://legalassistance.law.af.mil/content/locator.php 
 

E. ABA Military Pro Bono Project – accepts case referrals from military attorneys 
on behalf of junior-enlisted, active-duty military personnel and their families with civil 
legal problems, and it places these cases with pro bono attorneys where the legal 
assistance is needed. The Project is also the platform for Operation Stand-By, through 
which military attorneys may seek attorney-to-attorney guidance.  
http://militaryprobono.org  
 

F. Military.com: Survivor Benefits Overview – good starting point for researching 
the various death benefits available to military personnel including the Survivor 
Benefit Plan, Death Gratuity, DIC, etc. 
http://www.military.com/benefits/survivor-benefits  

 
G. NC Vets Legal – based out of High Point, North Carolina and provides legal 

information to military personnel and families about their rights 
www.ncvetslegal.org; info@ncvetslegal.org 
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H. Operation Stand-By – if you are a civilian attorney willing to volunteer time to 
provide general legal advice on your area of expertise to military attorneys, please 
consider joining Operation Stand-By.  
http://www.militaryprobono.org/probono/item.3213-Operation_StandBy 
 

I. The Power of the Power of Attorney – a wonderful handout prepared by the Legal 
Assistance Office at Camp Lejeune on the utility of financial powers of attorney 
http://www.mcieast.marines.mil/Portals/33/Documents/SJA/power_of_attorney.p
df.  
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APPENDIX A 
 

PERSONAL INFORMATION FACT SHEET 

Please provide as much of the following information as possible. The information requested on this 

intake form will help the attorney spot specific estate planning issues that will need to be discussed as 

part of the initial consultation. The information you provide is confidential. 

A. GENERAL INFORMATION 

1. Full Legal Name     _________________________________________________________ 

Social Security Number    ___________________    Date of Birth  __________________ 

2. Spouse’s Full Legal Name  _________________________________________________________ 

Social Security Number    ___________________    Date of Birth  __________________ 

3. Home Address (Street, City, State, Zip)  ___________________________________________________ 

Primary Telephone Number  ___________________ Email Address  _________________________ 

Spouse’s Primary Number  ___________________ Spouse’s Email  _________________________ 

4. Place of Employment    __________________________________________________________ 

5. Spouse’s Place of Employment  __________________________________________________________ 

6. Your Citizenship Status             Your spouse’s Citizenship Status 

______   U.S. Citizen          ______   U.S. Citizen 

______   Non‐Citizen Resident        ______   Non‐Citizen Resident 

______   Other            ______   Other 

7. How long have you and your spouse been residents of North Carolina?     ___________________ 

 
B. FAMILY INFORMATION 

1. Children Common to the Marriage (including any child adopted by you prior to his or her 18th birthday): 

a) Full Legal Name  _________________________________________________________________ 

Date of Birth  ____________  Phone Number (if different from yours) ___________________ 

Address (if different from yours)  ____________________________________________________ 

b) Full Legal Name  _________________________________________________________________ 

Date of Birth  ____________  Phone Number (if different from yours) ___________________ 

Address (if different from yours)  ____________________________________________________ 

c) Full Legal Name  _________________________________________________________________ 

Date of Birth  ____________  Phone Number (if different from yours) ___________________ 

Address (if different from yours)  ____________________________________________________ 
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d) Full Legal Name  _________________________________________________________________ 

Date of Birth  ____________  Phone Number (if different from yours) ___________________ 

Address (if different from yours)  ____________________________________________________ 

2. Children Not Common to the Marriage 

a) Full Legal Name  _____________________________________  Whose Child (H or W)?  ______ 

Date of Birth  ____________  Phone Number (if different from yours) ___________________ 

Address (if different from yours)  ____________________________________________________ 

b) Full Legal Name  _____________________________________  Whose Child (H or W)?  ______ 

Date of Birth  ____________  Phone Number (if different from yours) ___________________ 

Address (if different from yours)  ____________________________________________________ 

c) Full Legal Name  _____________________________________  Whose Child (H or W)?  ______ 

Date of Birth  ____________  Phone Number (if different from yours) ___________________ 

Address (if different from yours)  ____________________________________________________ 

3. Other Persons You Want Included in the Estate Plan (Grandchild, Niece/Nephew, Sibling, Parent, etc.) 

a) Full Legal Name  _________________________________________________________________ 

Relationship to You _______________________________  Date of Birth  ___________________ 

b) Full Legal Name  _________________________________________________________________ 

Relationship to You _______________________________  Date of Birth  ___________________ 

c) Full Legal Name  _________________________________________________________________ 

Relationship to You _______________________________  Date of Birth  ___________________ 

4. If there are special matters to be addressed for you or any person named in this section (health issues, 

drug or alcohol dependency, money‐management concerns), identify the person and briefly describe 

the situation.  _________________________________________________________________________ 

_____________________________________________________________________________________ 

 
C. MARRIAGE INFORMATION (If you answer YES to Question 2, please bring a copy to your consultation) 

1. Date of Marriage        ___________________________ 

2. Pre‐Nuptial or Post‐Nuptial Agreement?        Yes  ______   No  ______ 

3. Have you been married before?     Husband  ______   Wife  ______ 

4. Did any prior marriage end in divorce?       Yes  ______   No  ______ 

(if yes, please provide a copy of any court orders or settlement agreements regarding property division 
and/or any on‐going child support or spousal support obligations) 
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D. CURRENT STATE OF ESTATE PLAN INFORMATION 

If you answer YES to Questions 1‐5 below, please bring a copy of these documents to your consultation. 

1. Do you have a current will?    Yes  ______   No  ______ 

2. Do you have a current trust?    Yes  ______   No  ______ 

3. Do you have a General or Durable Power of Attorney?    Yes  ______   No  ______ 

4. Do you have a Health Care Power of Attorney?      Yes  ______   No  ______ 

5. Do you have a Living Will (Advance Health Care Directive)?  Yes  ______   No  ______ 

6. Do you hold a safe deposit box?   Yes  ______   No  ______ 

If so, at what location of what bank?  ____________________________________________________ 

7. Are you the current beneficiary of a trust?      Yes  ______   No  ______ 

8. Have you received a substantial gift or inheritance or expect to? Yes  ______   No  ______ 

9. Do you serve as Custodian or Trustee of the assets of others?   Yes  ______   No  ______ 

 

E. ESTATE PLANNING INFORMATION (Attach a separate sheet of paper if more space is needed) 

1. Depending upon the estate plan documents you need, you may be asked to name a Personal 

Representative (aka the Executor), Trustee, Guardian for Minor Children, Agent for your General or 

Durable Power of Attorney, and an Agent for your Health Care Power of Attorney. While you do not 

have to name those individuals right now, the space below has been provided for you as you consider 

persons who might be an appropriate choice for each of these roles and whom you want to name as a 

successor or alternate should your first choice be unable or unwilling to perform the responsibilities 

associated with each position. Also, think about whether one person operating alone in each role is 

suitable for your needs (most common) or if more than one person should serve at a time. Finally, think 

about whether there are any special circumstances whereby you would not want a particular individual 

to act on your behalf (e.g., separation, divorce, moving across country, etc.). 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 
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2. Do you own unique assets, such as antiques or works of art, which may require special consideration or 

valuation? (If yes, please attach a list and description of the items. If you have recent valuations or 

appraisals for any of the items listed, please bring them with you to your consultation.)  ______________ 

3. Do you or your spouse own property located outside the State of North Carolina?  ______  If yes, please 

describe the property and identify the state or country in which it is located: ______________________ 

_____________________________________________________________________________________ 

4. Do you have any pets? __________________________________________________________________ 

5. Specific Personal Property Bequests (e.g., jewelry, furniture, art, cash, etc.) 

Item Description              Name of Recipient 

____________________________________________________    __________________________ 

____________________________________________________    __________________________ 

____________________________________________________    __________________________ 

____________________________________________________    __________________________ 

6. Charitable Bequests  

Name of Charity              Amount of Bequest 

____________________________________________________    __________________________ 

____________________________________________________    __________________________ 

____________________________________________________    __________________________ 

7. Aside from the Specific Bequests and Charitable Bequests identified above, what do you want to do with 

the rest of your tangible personal property (collectibles, jewelry, household items, automobiles, etc.)? 

Here are some common scenarios, but you can come up with your own: 

____  I give all my tangible personal property (not specifically bequeathed) to my spouse, and if my 

spouse predeceases me, to my surviving children. 

____  I give all my tangible personal property (not specifically bequeathed) to my surviving children. 

____  I direct my Personal Representative to sell my tangible personal property and add the proceeds 

of the sale to my Residuary Estate. 

Other:   ______________________________________________________________________________ 

_____________________________________________________________________________________ 

8. In the event of a family catastrophe (i.e., no children, grandchildren, or other lineal descendants survive 

you), where would you like your assets to go? Extended family? Charity? Using state laws of intestacy? 

_____________________________________________________________________________________ 

_____________________________________________________________________________________ 
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9. Professional Contact Information 

a) Financial Advisor’s Name    ____________________________________________________ 

Company Name       ____________________________________________________ 

Phone Number or Email Address  ____________________________________________________ 

b) Accountant’s Name     ____________________________________________________ 

Company Name       ____________________________________________________ 

Phone Number or Email Address  ____________________________________________________ 

c) Insurance Agent’s Name    ____________________________________________________ 

Company Name       ____________________________________________________ 

Phone Number or Email Address  ____________________________________________________ 

d) Primary Physician (Husband)  ____________________________________________________ 

Name of Medical Practice    ____________________________________________________ 

Phone Number or Email Address  ____________________________________________________ 

e) Primary Physician (Wife)    ____________________________________________________ 

Name of Medical Practice    ____________________________________________________ 

Phone Number or Email Address  ____________________________________________________ 

ASSET SUMMARY 

Please note the Fair Market Value of each asset identified below.  
 

  HOW TITLED 

DESCRIPTION OF ASSET  Husband  Wife  Joint 

1. Checking Accounts 

 

     

2. Savings Accounts 

 

     

3. Money Market Accounts 

 

     

4. Certificates of Deposit  

 

     

5. Treasury Bills / Notes 
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6. Individual Stock Certificates and Bonds 

 

     

7. Brokerage Accounts 

a. Account Balance 

b. <Margin Account Balance, if any> 

 

 

<                      > 

 

 

<                      > 

 

 

<                      > 

8. IRA, 401 (k), Annuities 

a. Account Balance 

b. <Loan Amounts, if any> 

 

 

<                      > 

 

 

<                      > 

 

 

<                      > 

9. Pension Plans 

 

     

10. Real Estate – Personal Residence 

a. Value 

b. <Mortgage Balance, if any> 

c. <Home Equity Loan Balance, if any> 

 

 

<                      > 

<                      > 

 

 

<                      > 

<                      > 

 

 

<                      > 

<                      > 

11. Other Real Estate 

a. Value 

b. <Mortgage Balance> 

c. <Home Equity Loan Balance, if any> 

d. Is this used as rental property? Y or N 

 

 

<                      > 

<                      > 

 

 

 

<                      > 

<                      > 

 

 

 

<                      > 

<                      > 

 

12. Tangible Personal Property (basic 

furnishings and personal belongings) 

     

13. Household Items of Special Value 

(stamps, art, antiques, jewelry, 

collectibles, etc.) – APPRAISED VALUE 

     

14. Insurance Policies  

a. Policy Death Benefit 

b. Cash Surrender Value 

c. Type of Policy (Term, Whole, 

Universal, Group, etc.) 

d. <Loan Balance, if any> 

 

 

 

 

 

 

<                      > 

 

 

 

 

 

<                      > 

 

 

 

 

 

<                      > 
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15. Motor Vehicles (e.g., Cars, Boats, etc.) 

a. Value 

b. <Loan Balance, if any> 

 

 

<                      > 

 

 

<                      > 

 

 

<                      > 

16. Business Interests (e.g., family business 

not publicly traded, corporate or 

partnership interest, etc.) 

a. Value of your ownership percentage 

b. <Notes Payable> 

 

 

 

 

<                      > 

 

 

 

 

<                      > 

 

 

 

 

<                      > 

17. Digital Assets (virtual currency like 

Bitcoin, image and multimedia files, or 

other digital material you own) 

 

     

18. Other Assets – please specify (e.g., 

percentage interest in family trust, 

promissory notes or other outstanding 

debts/loans payable to you, judgments 

awarded to you that have not yet been 

paid, unexercised stock options, 

Timeshare Property or Points not listed 

above, etc.): 

 

 

 

 

 

     

TOTAL OF EACH COLUMN      

GRAND TOTAL OF ASSETS  
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STATE OF NORTH CAROLINA 
COUNTY OF WAKE  GENERAL POWER OF ATTORNEY 

 
ARTICLE I 

DESIGNATION OF AGENT 
 
A. Designation of Agent. I, John Doe, of Wake County, North Carolina, being of sound 

mind, appoint my wife, Jane Doe, , as my Attorney-in-Fact (herein referred to as my 
“Agent”) for the purposes set out below. 

 
B. Designation of Successor Agent. If Jane Doe is not reasonably available or is unable or 

unwilling for any reason to act as my Agent, then I appoint the following persons (each to 
act alone and successively, in the order named) to serve in that capacity: 

 
1. My brother, Peter Doe 
2. My brother, Paul Doe 
3. My sister, Mary Doe Smith 

 
Each successor Agent designated shall be vested with the same power and duties as if 
originally named as my Agent. If all successor Agents are unable or unwilling for any 
reason to act as my Agent, then I give to my last Agent full power to appoint another to 
act as my attorney-in-fact and full power to revoke such appointment. 

 
ARTICLE II 

GENERAL STATEMENT OF AUTHORITY GRANTED 
 
I grant to my Agent the power to do and perform in a fiduciary capacity as my Agent may deem 
advisable anything of any character which I might do or perform for myself if personally present 
and acting, including, but not limited to, the specific powers set forth below in Articles III, IV 
and V, but excluding those matters which my Agent is not permitted to do as expressly provided 
in this General Power of Attorney or as provided by law. 

 
ARTICLE III 

SPECIFIC POWERS RELATING TO PROPERTY AND INCOME INTERESTS 
 

APPENDIX B 
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My Agent may exercise the following powers relating to property or interests in property which I 
now own or may hereafter acquire: 
 
A. Real Property Transactions. The power to lease, purchase, exchange, and acquire, and 

to agree, bargain, and contract for the lease, purchase, exchange, and acquisition of, and 
to accept, take, receive, and possess any interest in real property whatsoever, on such 
terms and conditions, and under such covenants, as my Agent shall deem proper; and to 
maintain, repair, improve, manage, insure, rent, lease, sell, convey, subject to liens, 
mortgage, subject to deeds of trust, and in any way or manner deal with all or any part of 
any interest in real property whatsoever, that I own at the time of execution of this 
General Power of Attorney or may thereafter acquire, for under such terms and 
conditions, and under such covenants, as my Agent shall deem proper. 
 

B. Personal Property Transactions. The power to lease, purchase, exchange, and acquire, 
and to agree, bargain, and contract for the lease, purchase, exchange, and acquisition of, 
and to accept, take, receive, and possess any personal property whatsoever, tangible or 
intangible, or interest thereto, on such terms and conditions, and under such covenants, as 
my Agent shall deem proper; and to maintain, repair, improve, manage, insure, rent, 
lease, sell, convey, subject to liens and mortgages, and hypothecate, and in any way or 
manner deal with all or any part of any personal property whatsoever, tangible or 
intangible, or any interest therein, that I own at the time of execution of this General 
Power of Attorney or may thereafter acquire, under such terms and conditions, and under 
such covenants, as my Agent shall deem proper. 
 

C. Collection of Property. The power to demand, sue for or use other lawful means to 
obtain, collect, and take possession and control of any sums of money, debts, checks, 
accounts, interest, dividends, annuities, rents, goods, chattels, inheritances, insurance 
benefits, social security benefits, unemployment benefits, veteran’s benefits and any 
other claims and rights whatsoever which are now or may hereafter become due, owing, 
payable or belonging to me, and to compromise, settle, arbitrate, abandon or otherwise 
deal with any such claims. 

 
D. Management of Property. The power to take possession, custody, control and otherwise 

manage any of my real or personal property, or my interest in such property, including, 
but not limited to, the power (i) to protect, develop, subdivide and consolidate such 
property, (ii) to lease such property upon any terms and conditions including options to 
renew or purchase and for any period or periods of time and to modify, renew or extend 
any existing leases, (iii) to erect, repair, or make improvements to any building or other 
property and to remove existing structures, (iv) to establish and maintain reserves for the 
maintenance, protection and improvement of such property and for other purposes, (v) to 
initiate or continue farming, mining or timber operations on such property, (vi) to 
purchase and carry casualty and liability insurance, (vii) to grant or release easements 
with respect to such property, (viii) to dedicate or withdraw from dedication such 
property from public use, and (ix) to join with co-owners in exercising any such powers. 

 

II-58



 

E. Sale or Other Disposition of Property. The power to sell, exchange, quitclaim, convert, 
partition, grant an option on, abandon or otherwise dispose of all or any part of my real or 
personal property or my interest in such property, including, but not limited to, 
automobiles, stocks, bonds, and real estate owned by me individually, as a tenant in 
common, tenant by the entirety or otherwise, upon any terms and conditions. 

 
F. Bond, Share, Stock, Securities and Commodity Transactions. The power to request, 

ask, demand, sue for, recover, collect, receive, and hold and possess any bond, share, 
instrument of similar character, commodity interest or any instrument with respect thereto 
together with the interest, dividends, proceeds, or other distributions connected therewith, 
as now are, or shall hereafter become, owned by, or due, owing payable, or belonging to 
me at the time of execution of this General Power of Attorney or in which I may 
thereafter acquire interest, to have, use, and take all lawful means and equitable and legal 
remedies, procedures, and writs in my name for the collection and recovery thereof, and 
to adjust, sell, compromise, and agree for the same, and to make, execute, and deliver on 
my behalf all endorsements, acquittances, releases, receipts, or other sufficient discharges 
for the same. 
 

G. Acquisition and Retention of Investments. The power to acquire and retain for any 
period of time as investments, without diversification as to kind or amount, any real or 
personal property, or interest in such property, including an undivided, temporary or 
remainder interest, income or non-income producing, located within or outside the United 
States, and including, but not limited to, notes, bonds, debentures, mortgages and other 
obligations, secured or unsecured, common and preferred stocks, mutual funds (including 
mutual funds administered or advised by any corporate Agent acting under this General 
Power of Attorney or affiliate of such corporation), legal and discretionary trust funds, 
general and limited partnership interests, membership interests in limited liability 
companies, leases and securities of any corporate Agent or any corporation owning stock 
of the corporate Agent or of any subsidiary or affiliate of or successor to such 
corporation. 

 
H. Exercise of Security Rights. With regard to securities of mine, including stocks, bonds 

and any evidence of indebtedness, the power (i) to vote any such securities in person or 
by special, limited or general proxy at any shareholders’ meeting, (ii) to consent to or 
participate in any contract, lease, mortgage, foreclosure, voting trust, purchase, sale or 
other action by any corporation, company or association, (iii) to consent to or participate 
in, facilitate and implement any plan of incorporation, reincorporation, reorganization, 
consolidation, merger, liquidation, readjustment or other similar plan with respect to any 
such corporation, company or association, and (iv) to exercise all options, rights and 
privileges, including the exercise or sale of conversion, subscription or other rights of 
whatever nature pertaining to any such securities and to subscribe for additional securities 
or other property. 

 
I. Business Interests. The power to continue to own, or to form initially, and operate any 

business interest, whether in the form of a proprietorship, corporation, general or limited 
partnership, limited liability company, joint venture or other organization, including, but 
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not limited to, the power (i) to effect incorporation, dissolution or other change in the 
form of the organization of such business interest, (ii) to dispose of any part of such 
business interest or acquire the interest of others, (iii) to continue, enter into, modify or 
terminate any agreements relating to any such business interest, and (iv) to invest capital 
or additional capital in or lend money to such business interest. 

 
J. Social Security and Unemployment. The power to prepare, execute and file all social 

security, unemployment insurance and information returns required by the laws of the 
United States, or of any state or subdivision thereof, or of any foreign government. My 
intent is that the person serving as my Agent under this General Power of Attorney be 
designated as my Representative Payee by the Social Security Administration. 
 

K. Benefits from Military Service. The power to execute vouchers in my name for any and 
all allowances and reimbursements payable by the United States or subdivision thereof, 
arising from or based upon military service, and to receive, to endorse and to collect the 
proceeds of any check made payable to me which is drawn on the treasurer or other fiscal 
officer or depository of the United States or subdivision thereof; to take possession and to 
order the removal and shipment, of any property of mine from any post, warehouse, 
depot, dock or other place of storage or safekeeping, either governmental or private, to 
execute and to deliver any release, voucher, receipt, bill of lading, shipping ticket, 
certificate or other instrument which my Agent shall think to be desirable or necessary for 
such purpose; to prepare, to file and to prosecute the claim to any benefit or assistance, 
financial or otherwise, to which I am, may, or claim to be entitled under the provisions of 
any statute or regulation existing at the creation of the agency or thereafter enacted by the 
United States, any state, any subdivision thereof, or by any foreign government which 
benefit or assistance arises from or is based upon military service performed prior to or 
after execution of this General Power of Attorney. 
 

L. Insurance Transactions. The power to exercise or perform any act, power, duty, right or 
obligation whatsoever in regard to any contract of life, accident, health, disability or 
liability insurance or any combination of such insurance procured by me or on my behalf 
prior to execution of this General Power of Attorney; and to procure new, different or 
additional contracts of insurance for me or on my behalf and to designate the beneficiary 
of any such contract of insurance, provided, however, that neither my Agent nor the 
estate, creditors, or the creditors of the estate of my Agent can be such beneficiary. 
 

M. Estate Transactions. The power to request, ask, demand, sue for, recover, collect, 
receive, and hold and possess all devises, as are, owned by, or due, owing, payable, or 
belonging to me at the time of execution of this General Power of Attorney or in which I 
may thereafter acquire interest, to have, use, and take all lawful means and equitable and 
legal remedies, procedures, and writs in my name for the collection and recovery thereof, 
and to adjust, sell, compromise, and agree for the same, and to make, execute, and deliver 
for me and on my behalf all endorsements, acquittances, releases, receipts, or other 
sufficient discharges for the same. 
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N. Gifts. The power to make gifts of my real or personal property or my interest in such 
property to my children, grandchildren, great grandchildren, and their respective spouses. 
Generally, the amount of any gift made by my Agent pursuant to these terms should not 
exceed the annual exclusion for federal gift tax purposes at the time the gifts are made 
unless my Agent deems it advisable, appropriate, or advantageous to do otherwise.  My 
Agent may also make gifts to my spouse in any amount my Agent deems appropriate so 
long as my Agent is not also my spouse.  These gifts shall be made in such manner as my 
Agent may deem appropriate, including, but not limited to, outright gifts, gifts in trust, 
gifts to a custodian under a uniform gifts or transfers to minors act, or gifts to a Section 
529 Education Savings Plan.  My Agent should make these gifts if, in the opinion of my 
Agent, such gifts are advisable for gift, estate, or income tax purposes and the value of 
my remaining property is, in the discretion of my Agent, more than sufficient to provide 
for the continued support and medical care of my dependents and me in accordance with 
our customary standards of living.  These gifts may be made irrespective of the nature of 
my prior history of giving. Gifts may not be made by my Agent to himself or herself. 
 

O. Renunciation of an interest in or power over property to benefit persons including 
the attorney-in-fact. The power to renounce, in accordance with Chapter 31B of the 
General Statutes, an interest in or power over property, including a power of 
appointment, to benefit persons including my Agent, or the estate, creditors, or the 
creditors of the estate of my Agent, or an individual to whom my Agent owes a legal 
obligation of support. 
 

P. Revocable Trust. The power to revoke, amend, add to, or otherwise direct the 
disposition of property to a revocable trust. This authority includes the power to create a 
revocable trust, notwithstanding the requirements of N.C. Gen. Stat. § 36C-4-402(a)(1) 
and (2). However, my Agent does not have the authority to alter the designation of 
beneficiaries to receive property upon my death under my existing estate plan.  
 

ARTICLE IV 
SPECIFIC POWERS RELATING TO PERSONAL AFFAIRS 

 
My Agent may exercise the following powers relating to personal affairs: 
 
A. Support. The power to do any acts, including the disbursing of any moneys belonging to 

me, which, in the opinion of my Agent, may be necessary or proper for any purpose in 
connection with the support and maintenance of my spouse, my dependents and me in 
accordance with our customary standard of living, including, but not limited to, 
provisions for housing, clothing, food, transportation, recreation, education, and the 
employing of any person whose services may be needed for such purposes. 

 
B. Health Care. The power to disburse any moneys belonging to me, which, in the opinion 

of my Agent, may be necessary or proper for any purpose in connection with my health 
care and the health care of my spouse and dependents, that is, any care, treatment, service 
or procedure to maintain, diagnose, treat, or provide for my physical or mental health or 
personal care and comfort and that of my spouse and dependents, including, but not 
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limited to, the power to pay for the charges of health care providers, such as any 
physician, dentist or podiatrist and any hospital, nursing or convalescent home, or other 
institution. 

 
C. Other Personal Affairs. The power to do any acts, including the disbursing of any 

moneys belonging to me, which, in the opinion of my Agent, may be necessary or proper 
in connection with the conduct of my other personal affairs, including, but not limited to, 
(i) continuation, use or termination of any charge or credit accounts, (ii) payments or 
contributions to any charitable, religious or educational organizations, (iii) dealing with 
my mail and representing me in any matter concerning the U.S. Postal Service, (iv) 
continuation or discontinuation of my membership in any club or other organization, and 
(v) acceptance of or resignation from, on my behalf, any offices or positions which I may 
hold including any fiduciary positions and appointment of, on my behalf, any fiduciaries 
which I may have the right to appoint. 

 
ARTICLE V 

MISCELLANEOUS SPECIFIC POWERS 
 
My Agent may exercise the following miscellaneous powers: 
 
A. Tax Matters. The power to perform any and all acts that I might perform with respect to 

any and all federal, state, local and foreign taxes, for prior tax years as well as for tax 
years ending subsequent to the date of this General Power of Attorney, including, but not 
limited to, the power (i) to make, execute and file returns, amended returns, powers of 
attorney, and declarations of estimated tax, joint or otherwise, (ii) to represent me before 
any office of the Internal Revenue Service or other taxing authority with respect to any 
audit or other tax matter involving any tax year or period, (iii) to receive confidential 
information, (iv) to receive, endorse, and collect checks refunding taxes, penalties or 
interest, (v) to execute waivers of restrictions on assessment or collection of deficiencies 
in tax, (vi) to execute consents extending the statutory period for assessment or collection 
of taxes, (vii) to execute and prosecute protests or claims for refund or applications for 
correction of assessed value, (viii) to execute closing agreements, (ix) to prosecute, 
defend, compromise or settle any tax matter, and (x) to delegate authority to or substitute 
another agent or attorney respecting any such taxes or tax matters. 
 

B. Banking Transactions. The power (i) to make deposits in or withdrawals from any 
account of mine in any banking, trust or investment institution, whether such account is 
in my name or in the joint names of myself and any other person, (ii) to open any account 
or interest with any such institution in my name or in the name of my Agent or in our 
names jointly, (iii) to endorse any checks or negotiable instruments payable to me for 
collection or deposit to such accounts and to sign, execute and deliver checks or drafts on 
such accounts, (iv) to make, receive, sign, endorse, execute, acknowledge, deliver, and 
possess checks, drafts, bills of exchange, letters of credit, notes, stock certificates, 
withdrawal receipts and deposit instruments relating to accounts or deposits in, or 
certificates of deposit of, banks, savings and loan or other institutions or associations , 
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and (v) to exercise any right, option or privilege pertaining to any account, deposit, 
certificate of deposit, or other interest with any such institution. 
 

C. Safe Deposits. The power (i) to have unlimited access to any safe deposit box held in my 
name or in the joint names of myself and any other person, (ii) to lease one or more safe 
deposit boxes for safekeeping of my assets, and (iii) to deal with the contents of any safe 
deposit box, including the removal of such contents. 
 

D. Borrowing Money. The power (i) to borrow money for my benefit from my Agent, 
individually, or from others, upon any terms and conditions, (ii) to secure the payment of 
any amount so borrowed by mortgaging, pledging or otherwise encumbering any of my 
real or personal property, or my interest in such property, and (iii) to modify, renew or 
extend the time for payment of any obligation, secured or unsecured, payable by me for 
any period or periods of time and upon any terms and conditions. 
 

E. Lending Money. The power (i) to lend money to any person upon any terms and 
conditions, (ii) to modify, renew or extend the time for payment of any obligation, 
secured or unsecured, payable to me for any period or periods of time and upon any terms 
and conditions, and (iii) to foreclose as an incident to the collection of any obligation, any 
deed of trust or other lien securing such obligation, to bid on the property at such 
foreclosure sale or otherwise acquire the property without foreclosure and to retain the 
property so obtained. 

 
F. Legal and Other Actions. The power to cause to be commenced, prosecuted, defended, 

appealed, compromised, settled, arbitrated or discontinued in my name as plaintiff or 
defendant, as the case may be, any legal or equitable proceedings, judicial or 
administrative. 
 

G. Employment of Advisors. The power to employ persons, firms and corporations as may 
be appropriate to advise or assist my Agent, including, but not limited to, agents, 
accountants, auditors, brokers, attorneys-at-law, custodians, investment counsel, rental 
agents, realtors, appraisers and tax specialists. 
 

ARTICLE VI 
LIMITATIONS ON EXERCISE OF POWERS BY AGENT 

 
Notwithstanding the grant of powers in this General Power of Attorney, my Agent shall have no 
power (i) to deal with insurance policies I may own on the life of an Agent or (ii) except as 
specifically authorized by this General Power of Attorney, to cause assets to pass to my Agent or 
in discharge of the legal obligations of my Agent, whether by inter vivos transfer, designation of 
beneficiary of any contract or in any other manner. 
 

ARTICLE VII 
EFFECT OF SUBSEQUENT DISABILITY OF PRINCIPAL 
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This General Power of Attorney is executed pursuant to Article 2 of Chapter 32A of the General 
Statutes of North Carolina and shall not be affected by my subsequent incapacity or mental 
incompetence. 

 
ARTICLE VIII 

ADMINISTRATIVE AND OTHER MISCELLANEOUS PROVISIONS 
 
A. Guardianship Provision. If it becomes necessary for a court to appoint a guardian of my 

estate, I nominate my Agent acting under this document to be the guardian of my estate 
to serve without bond or security. 
 

B. Reliance of Third Parties on Agent.  
 

1. No person who relies in good faith upon the authority of or any representations by 
my Agent shall be liable to me, my estate, my heirs, successors, assigns, or 
personal representatives, for actions or omissions by my Agent. 
 

2. The powers conferred on my Agent by this document may be exercised by my 
Agent alone, and my Agent’s signature or act under the authority granted in this 
document may be accepted by persons as fully authorized by me and with the 
same force and effect as if I were personally present, competent, and acting on my 
own behalf.  All acts performed in good faith by my Agent pursuant to this 
General Power of Attorney are done with my consent and shall have the same 
validity and effect as if I were present and exercised the powers myself, and shall 
inure to the benefit of and bind me, my estate, my heirs, successors, assigns, and 
personal representatives.  The authority of my Agent pursuant to this General 
Power of Attorney shall be superior to and binding upon my family, relatives, 
friends, and others. 

 
C. Revocation of General Power of Attorney.  

 
1. If this General Power of Attorney has not been registered in an office of the 

register of deeds in any county in North Carolina, then in addition to the methods 
of revocation provided by N.C. Gen. Stat. § 32A-13(b), this General Power of 
Attorney may be revoked by my executing and acknowledging, in the manner 
provided for execution of durable powers of attorney in Article 2 of Chapter 32A 
of the General Statutes of North Carolina, a subsequent General Power of 
Attorney, a copy of which is delivered to the Agent acting under this General 
Power of Attorney in person or to such person’s last known address by certified or 
registered mail, return receipt requested. 
 

2. If this General Power of Attorney has been registered in an office of the register 
of deeds in any county in North Carolina, then this General Power of Attorney 
may only be revoked by either the death of the principal or by registration in the 
office of the register of deeds where the power of attorney has been registered of 
an instrument of revocation executed and acknowledged by the principal while he 
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is not incapacitated or mentally incompetent, a copy of which is delivered to the 
Agent acting under this General Power of Attorney in person or to such person’s 
last known address by certified or registered mail, return receipt requested. 

 
D. Legal Documents and Incidental Costs. My Agent shall be entitled to sign, execute, 

deliver and acknowledge any contract or other document that may be necessary, 
desirable, convenient or proper in order to exercise and carry out any of the powers 
described in this document and to incur reasonable costs on my behalf incident to the 
exercise of these powers.  
 

E. Duty and Limited Liability of Agent. This General Power of Attorney does not impose 
a duty on my Agent to exercise granted powers, but when a power is exercised, my Agent 
shall use due care to act in my best interests and in accordance with this document.  My 
Agent and my Agent’s estate, heirs, successors and assigns are hereby released and 
forever discharged by me, my estate, my heirs, successors and assigns and personal 
representatives from all liability and from all claims or demands of all kinds arising out 
of the acts or omissions of my Agent pursuant to this document, except for willful 
misconduct or gross negligence. 
 

F. Accountings. My Agent shall keep full and accurate inventories and accounts of all 
transactions for me as my Agent.  Such inventories and accounts shall be made available 
for inspection upon request by me or by my guardian or personal representative.  My 
Agent shall not be required to file any inventory or accounts with any court or clerk. 
 

G. Removal and Resignation of Agent. I shall have the right to remove an Agent at any 
time in a writing signed by me and acknowledged before a notary public and delivered to 
the Agent in person or to such person’s last known address by certified or registered mail, 
return receipt requested.  An Agent shall have the right to resign in a writing signed by 
the Agent and acknowledged before a notary public and delivered to me and to any other 
Agent acting under this General Power of Attorney or, if none, to the designated 
successor Agent, if any, in person or to such person’s last known address by certified or 
registered mail, return receipt requested. 
 

H. Relation of Agent to Health Care Agent. Any decision affecting my property or 
financial affairs, including a decision as to the disbursement of moneys belonging to me, 
which is made by my Health Care Agent appointed pursuant to a Health Care Power of 
Attorney meeting the requirements of Article 3 of Chapter 32A of the General Statutes of 
North Carolina, shall be superior to and binding upon my Agent acting under this General 
Power of Attorney. Furthermore, my Agent acting under this General Power of Attorney 
shall not be required to inquire into whether any such decision is necessary to exercise 
powers relating to health care, or whether costs incurred by my Health Care Agent are 
reasonable, and my Agent shall not be liable to me, my estate, my heirs, successors, 
assigns and personal representatives for any acts or omissions arising from any such 
decision by my Health Care Agent. 
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I. Compensation of Agent. My Agent may receive compensation for services that an 
Agent serving under a General Power of Attorney customarily charges for like services at 
the time the services under this General Power of Attorney are rendered. 

 

ARTICLE IX 
WHEN POWERS MAY BE EXERCISED BY AGENT 

 
Notwithstanding the foregoing provisions of this General Power of Attorney, my Agent is 
authorized to exercise the powers granted in this General Power of Attorney only under one or 
more of the following circumstances: 
 
A. Authorization by Principal. During any period of time I instruct my Agent in writing to 

exercise such powers; or 
 

B. Certification by Two Physicians. During any period beginning when two physicians 
licensed to practice medicine certify in writing to my Agent that, in their opinion, as a 
result of illness, age or other cause, I no longer have the capacity to act prudently or 
effectively in financial affairs and continuing until two such physicians (whether or not 
those making the initial determination) certify in writing to my Agent that, in their 
opinion, such capacity is restored; or 
 

C. Agent Cannot Communicate with Principal. During any period in which my Agent 
cannot communicate with me by normal means of communication and reasonably 
believes that action should be taken under this General Power of Attorney prior to such 
time as I could act personally or could give instructions to my Agent to act. 

 
I have signed and sealed this General Power of Attorney this ______ day of September, 2016. 
 
 __________________________________________(SEAL) 
                        John Doe 
 
STATE OF NORTH CAROLINA 
COUNTY OF WAKE 
 
Sworn to (or affirmed) and subscribed before me this day by John Doe acknowledging that he 
executed the foregoing instrument and, being duly sworn by me, made oath that the statements in 
the foregoing instrument are true. I have seen satisfactory evidence of the principal’s identity, by 
a current state or federal identification with the principal’s photograph in the form of a North 
Carolina Driver’s License. 

Date: ______________________ _________________________________________ 
, Notary Public 

(Official Seal) My commission expires: ____________________ 
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APPENDIX C 

 
www.sosnc.com  

REGISTRATION FORM 
 
Instructions:  Please complete the information requested below and mail to the address listed 
above.  A registry card containing an file number and password will be sent to you.  Please 
carry the card with you at all times and furnish the file number and password to persons who 
need to be aware of your directives, such as family members and health care providers.    

PLEASE TYPE OR PRINT.  COMPLETE LINES 1 THROUGH 4. 

 

1. Registrant’s Name (exactly as in document): ___________________________  
2. Social Security #: (OPTIONAL**)_____________________________________   
3. Registrant’s Mailing Address:________________________________________   
4. City:  _____________________________________ Zip___________________   

 

If you are an attorney filing on behalf of the Registrant above, please provide your name 
and mailing address should you wish the documents returned to your attention.  
 

Attorney’s Name:  _____________________________________________ 

Attorney’s Mailing Address:  _____________________________________ 

City _________________________________________ Zip ____________ 

The fee for each directive to be registered is $10.00. 
 
Check the directive you have enclosed with this form:    
 A health care power of attorney;      
 A declaration of a desire for a natural death;     
 An advance instruction for mental health treatment; or     
 A declaration of an anatomical gift.     
 
**The Advance Health Care Directive Registration requests submission of the social security number as a 
part of the confidential registration process.  Please note that while we request this data, all health care 
directives and social security numbers are unavailable to the public. Provision of the social security 
number will allow anyone who has your unique identifying code and password to have access to 
any and all documents you file with this agency.  If you choose not to provide the social security 
number, then you will be provided a wallet size card with a unique identifying number and password for 
each document you file. 

NORTH CAROLINA SECRETARY OF STATE 
Advance Health Care Directive Registry 

P. O. Box 29622 
Raleigh, NC 27626-0622 
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SECRETARY OF THE STATE OF NORTH CAROLINA 

Advance Health Care Directive Registry 

P.O. Box 29622 

Raleigh, NC 27626‐0622 

Website: http://www.secretary.state.nc.us/ahcdr/ 

 

REMOVAL FORM 

 

Please complete the information listed below in order to withdraw your health care directive 

information from our database.  When completed, YOUR SIGNATURE MUST BE NOTARIZED BY A 

COMMISSIONED NOTARY. 

 

Please delete my documents from the Advance Health Care Directive Registry. 

 

1. Registrant’s Full Name: __________________________________________________ 

2. Registrant’s File Number: ________________________________________________ 

3. Check the health care directives that you wish to remove from the registry. 

  A health care power of attorney; 

  Advance directive for a natural death (living will); 

  An advance instruction for mental health treatment; or 

 A declaration of an anatomical gift. 

 

I understand that the deletion of these records from the registry does not 1) affect the validity of the 

document(s) in whole or in part, 2) relate to the accuracy of the information contained in the 

document(s), and 3) create a presumption regarding the validity of the document, regarding the 

accuracy of information contained in the document(s) or that the statutory requirements for the 

document(s) have been met. 

 

Registrant’s Signature: _____________________________________________ 

 

****************************************************************************** 

                                                                 STATE OF ___________________ 

              SEAL            COUNTY OF _________________ 

 

Signed and sworn to (or affirmed) before me this day by _____________________________. 

              Name of Declarant 

 

Witness my hand and official seal, this the _____ day of ____________, 20_______. 

 

(Official Seal)  _________________________________________ 
, Notary Public 

My commission expires: ___________________ 
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APPENDIX D 
 

NORTH CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES 

AUTHORIZATION TO DISCLOSE HEALTH INFORMATION 

 
Client Name ________________________________________________  Date of Birth _____________________ 
                                                           
Client Medical Record  #_______________________________  Client SS # (Optional)______________________ 
 
I ______________________________________________________________________________ hereby authorize 

(Client or Personal Representative) 
______________________________________________________________ to disclose specific health information 

(Name of Provider/Plan) 
from the records of the above named client to: ________________________________________________________ 

(Recipient Name/Address/Phone/Fax) 
_____________________________________________________________________________________________ 
 
for the specific purpose(s):________________________________________________________________________ 
 
_____________________________________________________________________________________________ 
 
Specific information to be disclosed: _______________________________________________________________ 
 
_____________________________________________________________________________________________ 
 
I understand that this authorization will expire on the following date, event or condition: ______________________ 
 
_____________________________________________________________________________________________. 
I understand that if I fail to specify an expiration date or condition, this authorization is valid for the period of time 
needed to fulfill its purpose for up to one year, except for disclosures for financial transactions, wherein the 
authorization is valid indefinitely.  I also understand that I may revoke this authorization at any time and that I will 
be asked to sign the Revocation Section on the back of this form.  I further understand that any action taken on this 
authorization prior to the rescinded date is legal and binding. 
 
I understand that my information may not be protected from re-disclosure by the requester of the information; 
however, if this information is protected by the Federal Substance Abuse Confidentiality Regulations, the recipient 
may not re-disclose such information without my further written authorization unless otherwise provided for by state 
or federal law.     
 
I understand that if my record contains information relating to HIV infection, AIDS or AIDS-related conditions, 
alcohol abuse, drug abuse, psychological or psychiatric conditions, or genetic testing this disclosure will include that 
information. I also understand that I may refuse to sign this authorization and that my refusal to sign will not affect 
my ability to obtain treatment, payment for services, or my eligibility for benefits; however, if a service is requested 
by a non-treatment provider (e.g., insurance company) for the sole purpose of creating health information (e.g., 
physical exam), service may be denied if authorization is not given.  If treatment is research-related, treatment may 
be denied if authorization is not given.  
 
I further understand that I may request a copy of this signed authorization.  
 
     

(Signature of Client)  (Date)  (Witness-If Required) 
     
(Signature of Personal Representative)  (Date)  (Personal Representative Relationship/Authority) 

********** 

NOTE: This Authorization was revoked on    

 (Date)  (Signature of Staff) 
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REVOCATION SECTION 
 
 
I do hereby request that this authorization to disclose health information of _________________________________ 

 (Name of Client) 
signed by___________________________________________________  on _______________________________ 

(Enter Name of Person Who Signed Authorization) (Enter Date of Signature) 
 
be rescinded, effective ________________.  I understand that any action taken on this authorization prior to the 

(Date) 
 
rescinded date is legal and binding. 
 
 
       

(Signature of Client)  (Date) 
 

(Signature of Witness) 
 

(Date) 
 
 
     
(Signature of Personal Representative)  (Date)  (Personal Representative Relationship/Authority) 
 
 
 
 
 
 

VERBAL REVOCATION SECTION 
 
I do hereby attest to the verbal request for revocation of this authorization by 
___________________________________ 
                (Name of Client or Personal 
Representative) 
 
on ________________________________.   The client or his personal representative has been informed that any 
action        (Date) 
 
taken on this authorization prior to the rescinded date is legal and binding.   
 
 
 
       

(Signature of Staff)  (Date) 
 

(Signature of Witness) 
 

(Date) 
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Tips and Traps of Estate 
Planning & Administration

September 20, 2016
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Estate Planning Definition

• Maintain control over my property while I am alive and well;

• Provide for me and my family should I become incapacitated or 
disabled;

• Give what I have to whom I want, in the way I want, and when I 
want; and

• Minimize the impact of professional fees, court costs, and taxes.

Maintain control over my property 
while I am alive and well
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Maintain control while I’m alive and well

Maintain control while I’m alive and well

LIFETIME GIFTS IRREVOCABLE TRUSTS
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Provide for me and my family should I 
become incapacitated or disabled

Provide for incapacitation or disability

• Financial Power of Attorney

• Health Care Power of Attorney

• Advance Directive for a Natural Death (“Living Will”)

• HIPAA Authorization

• Advance Instruction for Mental Health Treatment

II-75



9/1/2016

5

Financial Power of Attorney

GENERAL OR DURABLE POA
• Terms “general” and “durable” 

are mostly interchangeable

• Purpose is to grant broad 
powers to designated Agent

LIMITED OR SPECIAL POA
• Terms “limited” and “special” 

are interchangeable

• Narrowly drafted to 
accomplish a particular task

Financial Power of Attorney

SPRINGING POA
• Requires a pre-defined 

triggering event

• Common examples:
o Principal’s express 

authorization
o Physician certification of 

incapacitation
o Inability to communicate with 

principal

IMMEDIATE POA
• Takes effect immediately upon 

execution of the document
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Financial Power of Attorney

• Statutory short form (N.C.G.S. § 32A-1) provides for 18 powers

• Don’t be afraid to customize to give Agent specific powers 
appropriate for the client’s situation such as the power to —

o Care for Animals
o Create, modify, amend, or revoke a trust
o Access and manage digital assets
o Enroll in DEERS
o Maintain, register, and insure motor vehicles
o Accept a shipment of household goods
o Sign leases
o Establish, change, or terminate an allotment (requires use of Special POA)
o Sell property (Pawn Shop)

Military Financial Power of Attorney

10 U.S.C. § 1044(b) – any General or Special 
Power of Attorney that is properly notarized and 
includes a statement that the Military Power of 
Attorney is exempt from any requirement of form, 
substance, formality, or recording that is provided 
for powers of attorney under the laws of a State 
shall be given the same legal effect as a power of 
attorney prepared and executed in accordance 
with the laws of the State concerned.
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Health Care Power of Attorney

• Statutory short form (N.C.G.S. § 32A-25.1)

• Dormant until a determination of incapacitation has been made

• Don’t be afraid to add terms to guide the Health Care Agent in 
making decisions:

o Statement of intent to remain in personal residence until death
o Inclusion of comprehensive pain management plan, including use of 

alternative medicine
o Details of religious observances to be followed
o Requirement for HCA to discuss options with principal

Living Will

• Statutory short form (N.C.G.S. § 90-321)

• Applies in three situations:
1. Incurable or irreversible condition and death is imminent

2. Unconscious and unlikely to wake up

3. Advanced dementia or other irreversible substantial cognitive loss

• Standard applied: high degree of medical certainty

II-78



9/1/2016

8

Life-Prolonging Measures

• Defined as medical procedures or interventions which, in the 
judgment of the attending physician, would serve only to 
postpone artificially the moment of death by sustaining, 
restoring, or supplanting a vital function, including 
mechanical ventilation, dialysis, antibiotics, and similar 
forms of treatment. 

• Excludes care to provide comfort or alleviate pain.

• May include the use of artificial hydration and nutrition.
N.C.G.S. § 32A-16(4)

Living Will

• Default is for Living Will directives to apply immediately 

• This may not be best for the military family

• 2 Examples:
1. Family members and friends need time to travel to bedside
2. TSGLI payout requires 7-day survival period
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Other Tools

• HIPAA Authorization

• Advance Instruction for Mental Health Treatment

Give what I have to whom I want, 
in the way I want, and when I want

(aka the disposition of real and personal property)
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Give What I Have to Whom I Want…

• No estate plan = intestate succession

• Property owned as joint with right of survivorship or as tenants by 
entireties

• Property distributed pursuant to contract

• Last Will and Testament

• Trust

Intestate Succession

• N.C.G.S. § 29-1 et seq.

• Spousal Share
o Intestate Share
o Elective Share
o Life Estate in Real Property
o Spousal Allowance
o Effect of Waiver

• Other Family Members 
o Intestate Share
o Family Allowance
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Types of Wills

• Nuncupative Will

• Holographic Will

• Attested Written Will

Wills for Members of the Armed Forces

• STATE LAW: Will can be probated if three witnesses 
testify signature is in Decedent’s handwriting

• FEDERAL LAW: Will that meets requirements of 10 U.S.C. 
§ 1044d qualifies as a “self-proving” will.

• Military Testamentary Preamble
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Types of Trusts

• Revocable vs. Irrevocable

• Living Trusts vs. Testamentary Trusts

• Pooled vs. Separate Trusts

• Trusts for Minors

• Special Needs Trusts

• Gun Trusts

• Animal Care Trusts

• Charitable Trusts

• Credit Shelter Trusts

• QDOT Trust

• QPRT

• Stand-alone Retirement Trusts

Minimize the impact of professional 
fees, court costs, and taxes

II-83



9/1/2016

13

Minimize the Impact of Fees, Costs, & Taxes

• Use the Legal Assistance Office!

• Design an estate plan that avoids probate where possible (but not 
to the detriment of other planning goals).

• Know the tax scheme in order to maximize the use of gift tax and 
estate tax exclusion amounts!

Gift Tax

• Annual Exclusion Amount = $14,000 per person per gift per year

• IRS Form 709

II-84



9/1/2016

14

Federal Estate Tax

• Exclusion Amount = $5,450,000 per person

• 40% tax rate

• Portability for spouses

• IRS Form 706

• Gross Estate = see I.R.C. §§ 2031-2046

Generation-Skipping Transfer Tax

• Exclusion Amount = $5,450,000 per person

• 40% tax rate

• Not “portable”
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Transfer Tax Deductions

MARITAL DEDUCTION
• Unlimited between spouses 

when both are U.S. citizens

• Utility of QTIP Trust

• Utility of QDOT Trust when one 
spouse is non-U.S. citizen

CHARITABLE DEDUCTION
• Often referred to as “Planned 

Giving”

• Unlimited deduction

• Charitable remainder trusts 
and Charitable lead trusts
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Tips and Traps

TIP #1: Keep DOD Directive 1350.4 Handy

• On-line at: 
https://www.dtic.mil/whs/directives/corres/pdf/135004p.pdf

• Covers Military Power of Attorney, Advance Medical Directives, 
and Wills drafted by Legal Assistance Attorneys

• Provides necessary “Preamble” language and appropriate self-
proving affidavit form
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TIP #2: Document Accessibility

• Register of Deeds

• Advance Health Care Registry

• Third Party Vendors
o Directives Online
o My Directives
o Directives Communication Systems (DCS)
o FairSplit

TIP #3: Employ a Deep Bench

• Agent

• Health Care Agent

• Guardian

• Personal Representative

• Trustee
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TIP #4: Intersection with UDPCVA

• Uniform Deployed Parents Custody and Visitation Act

• Allows for “Grant of Limited Contact”

• Keep documents consistent

TIP #5: Maintain Life Insurance

• SGLI, FSGLI, and VGLI

• Conversion options

• Employer benefits

• Remember: Disability benefits are non-transferable

• Solves Liquidity issues
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TIP #6: Know Available Death Benefits

• Burial and Plot Internment Allowance

• Government Headstone or Marker

• Burial in a National Cemetery or at Sea

• Military Funeral Honors

• DIC

• SBP

• Fort Bragg Casualty and Mortuary Affairs Office

TRAP #1: Home is Where the Heart Is….Not!

• Domicile vs. Home of Record

• Practical Considerations
o Will Probate
o Situs for Trust
o Use of POA
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TRAP #2: Family Matters

• Estate Planning is not just about the SM

• Don’t neglect spouse and kids!

TRAP #3: The Blended Family Conundrum
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TRAP #4: Outdated Beneficiary Designations 

TRAP #5: Insufficient Documents

• Reliance on Family Care Plan

• Using a basic plan when more 
complexity is needed to adequately 
address situation

• Engaging in “triage estate planning”
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TRAP #6: Overreliance on Standard Forms

What about “untimely” estate planning?
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Wills For Heroes Annual Event

• October 1, 2016 (9:00 am – 5:00 pm)

• North Carolina Central University School of Law
640 Nelson Street
Durham, NC 27707

• No prior estate planning experience needed!

• https://www.ncbar.org/giving/volunteer-now/wills-for-heroes/

Contact Information

II-94




