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SAMPLE COMMANDER VERIFICATION OF ORDERS FOR TERMINATION OF 
PRE-SERVICE LEASE 
 
 
 

COMMAND LETTERHEAD 
 
 

5800  
Date 

LANDLORD 

ADDRESS 

CITY /STATE 

 

Re: Deployment  [or Permanent Change of Station] orders for ________________________________ 
 
Dear LANDLORD: 
 
I am writing on behalf of ______________________________, a member of my command. I 
confirm that this person has received military orders to deploy in excess of 90 days [to execute permanent 
Change of Station Orders]  Pursuant to section 3955 of the Servicemembers Civil Relief Act (50 U.S.C. 
3955) , this tenant’s lease should be terminated not more than 30 days from the date the next monthly 
rental payment is due. 
 
Please contact ____________________________ at the following phone number _______________ if 
you have any questions regarding the above named servicemember’s orders to active duty service. 
 
 

Sincerely, 
 
G. S. PATTON 
Col USMC 
COMMANDING 
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SAMPLE COMMANDER VERIFICATION OF ORDERS FOR TERMINATION OF 
PRE-SERVICE LEASE 
 
 
 

COMMAND LETTERHEAD 
 
 

5800  
Date 

LANDLORD 

ADDRESS 

CITY /STATE 

 

Re: Deployment  [or Permanent Change of Station] orders for ________________________________ 
 
Dear LANDLORD: 
 
I am writing on behalf of ______________________________, a member of my command. I 
confirm that this person has received military orders to deploy in excess of 90 days [to execute permanent 
Change of Station Orders]  Pursuant to section 3955 of the Servicemembers Civil Relief Act (50 U.S.C. 
3955) , this tenant’s lease should be terminated not more than 30 days from the date the next monthly 
rental payment is due. 
 
Please contact ____________________________ at the following phone number _______________ if 
you have any questions regarding the above named servicemember’s orders to active duty service. 
 
 

Sincerely, 
 
G. S. PATTON 
Col USMC 
COMMANDING 

 

 

IV-4



 

IV-5



 

Marsh Prause/Allman Spry Davis Leggett & Crumpler, P.A. (September, 2016) 

II.  Landlord and Tenant Rights and Obligations 

 
 
 
 
 
 
 
 
 
 
 
 

by 
 

D. Marsh Prause, Esq. 
 

Allman Spry Davis Leggett & Crumpler, P.A. 
 

 
 

380 Knollwood Street, Suite 700 
Winston-Salem, NC  27103 

 
mprause@allmanspry.com 

 
Tel:  (336) 631-1461 
Fax: (336) 722-8720 

 
September, 2016 

IV-6



 

Marsh Prause/Allman Spry Davis Leggett & Crumpler, P.A. (September, 2016) 

 
2

II.  Landlord and Tenant Rights and Obligations 
 
 The respective rights and obligations of a particular landlord and its tenant in 

connection with specific premises are determined by the terms of the lease agreement 

they enter into, within the construct of applicable law.  Applicable law in North Carolina 

can include a mix of statutory law enacted by the North Carolina General Assembly and 

case law (also called “common law”) resulting from judicial opinions rendered over the 

years by appellate courts, including particularly common law relating to property rights 

and contracts.  In some situations applicable law may supply a term that the lease is silent 

about, “filling a gap” in the lease.  In other situations, applicable law may be in direct 

conflict with an explicit term of the lease, in which case the offending lease term is likely 

to be deemed void and replaced with the term supplied by applicable law. 

Although statutes have been enacted specifying some responsibilities of the 

parties in connection with residential leases governed by North Carolina law, the 

responsibilities of parties to a commercial lease are generally less likely to be established 

by statute and are more extensively within the control of the parties to the lease as they 

tailor and agree to the terms of the lease.  A residential lease is perceived to be a 

“consumer” transaction (warranting some degree of mandatory protection for the 

“consumer” tenant), whereas a commercial lease is not.  A simple example of this 

dichotomy is the landlord’s duty to make repairs to the leased premises:  A residential 

landlord is under a statutory duty to make certain repairs whereas a commercial landlord 

has no such duty in the absence of a lease provision allocating that responsibility to the 

landlord.   
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Moreover, an analysis of the rights and obligations of a landlord and tenant in a 

commercial lease relationship also differs because commercial premises are not subject to 

an implied warranty of habitability and because there is no statutorily-mandated 

mutuality of obligations among parties to a commercial lease.  This section accordingly 

focuses on the rights and obligations of parties to residential leases, simply because 

commercial leases are subject to fewer “rules” established by statutes and case law.  

However, some of the some of the principles and provisions discussed apply to 

commercial leases as well. 

A full discussion of the manifold substantive and procedural issues that may arise 

in a dispute (and the potential litigation of claims) between a landlord and its tenant over 

their respective rights and obligations exceeds the scope of these written materials.  

Instead, these materials focus on a residential tenant’s underlying rights and related 

landlord responsibilities in connection with the following circumstances:  (1) delivery of 

the premises at lease inception; (2) physical defects and maintenance responsibilities; (3) 

security deposits; (4) disclosure of lead-based paint risks; (5) premises subject to 

foreclosure; (6) leases coupled with options to purchase; (7) notice requirements relating 

to expiration of the lease’s term; and (8) disposition of personal property left behind in 

the premises by a tenant. 

 A. Landlord’s Obligation to Deliver Premises at Inception of Term 
 
 The common law places an implied duty upon a landlord to deliver possession of 

the premises to the tenant at the outset of the lease term (or other agreed “delivery date”) 

to effectuate the tenant’s leasehold interest in the premises, and most written leases 

explicitly require delivery of the premises as well.  Disputes over the “delivery date” for 
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premises subject to a commercial lease are not uncommon, often because the “delivery 

date” is tied to the completion of construction work by the landlord.  In many commercial 

leases, the date on which the tenant must begin to pay rent (the “rent commencement 

date”) is linked to the “delivery date,” so the date on which the landlord delivers the 

premises to the tenant in a condition consistent with the governing lease’s requirements 

affects the accrual date for the tenant’s obligation to pay rent. 

Unless a lease term clearly provides to the contrary, the landlord’s implied duty is 

not just to deliver possession to the lessee, but to deliver “exclusive” possession of the 

premises to the lessee, meaning no other party has a concurrent right to possession of the 

same premises.  North Carolina adheres to the so-called “English Rule” with respect to 

the landlord’s delivery of exclusive possession at the commencement of the lease’s term, 

as distinct from the “American Rule” that applies in some other states.  Whereas the 

“American Rule” requires only that the landlord to deliver a right of exclusive possession 

to the new tenant, the “English Rule” requires the landlord to deliver the actuality of 

exclusive possession, such that the landlord is in breach of the implied covenant to 

deliver exclusive possession if another party remain in possession when the new tenant’s 

term commences.  See Sloan v. Hart, 150 N.C. 269 (1909). 

Timely delivery of the premises to a new tenant can be tricky for a landlord 

(either residential or commercial) if the landlord has entered into a lease with the new 

tenant while still dealing with a holdover tenant who refuses to leave the same premises.  

Even though the holdover tenant may be the party most responsible for interfering with 

delivery of the premises to the new tenant, the “English Rule” followed by North 

Carolina’s courts places responsibility squarely and solely on the landlord to deliver the 
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premises to the new tenant in accordance with the new tenant’s lease.  See Westport 85 

LP v. Casto, 117 N.C. App. 198 (1994); Shelton v. Clinard, 187 N.C. 664 (1924).  

Landlords are accordingly advised to avoid entering into a lease with a new tenant that 

calls for delivery of the premises as of a specified date unless they are confident that an 

existing tenancy for the same premises will terminate first and that the existing tenant 

will not hold over (or that they have ample time to resolve any holdover by the existing 

tenant, including through legal process if necessary).  The landlord’s implied duty to 

deliver possession does not, however, require the landlord to intervene if a third party 

interferes with a tenant’s right of possession after exclusive possession is given by the 

landlord to the tenant at the inception of the lease’s term.  See Westport 85 LP v. Casto, 

117 N.C. App. 198 (1994).   

In addition to the landlord’s implied duty to deliver possession, the covenant of 

quiet enjoyment in favor of a tenant that is implied under North Carolina law (and 

expressly included in many leases) can be a factor in disputes over possession arising 

after possession is delivered by the landlord.  The implied covenant of quiet enjoyment 

requires the tenant to have quiet and peaceable possession of the leased premises 

throughout the term of the lease.  See Andrews & Knowles Produce Co. v. Currin, 243 

N.C. 131 (1955).  However, the covenant of quiet enjoyment only protects the tenant 

from acts by the landlord, a party claiming under the landlord, or a party claiming title to 

the premises superior to the landlord’s title – it does not protect the tenant generally from 

acts of third parties that disrupt the tenant’s possession.  See Huggins v. City of 

Goldsboro, 154 N.C. 443 (1911). 
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  B. Physical Condition of the Premises and Maintenance Responsibilities 

A residential landlord’s duties to its tenant do not end with delivery of the 

premises at the start of the lease’s term.  Under common law, the residential landlord is 

bound by an implied warranty of habitability requiring that the premises be delivered and 

maintained in a habitable condition, and certain aspects of the warranty of habitability 

that is implied at common law were codified by the North Carolina General Assembly in 

1977 when it enacted the Residential Rental Agreements Act (“RRAA”), which is 

contained in Article 5 of Chapter 42 of the North Carolina General Statutes.  Miller v. 

C.W. Myers Trading Post, Inc., 85 N.C. App. 362 (1987).  The RRAA by its express 

terms “determines the rights, obligations, and remedies under a rental agreement for a 

dwelling unit” in North Carolina.  With respect to maintenance obligations, the RRAA 

requires a residential landlord to: 

 1.  Comply with applicable building and housing codes; 

2.  “Make all repairs and do whatever is necessary to put and keep the premises in 

a fit and habitable condition”; 

 3.  Keep all common areas in a safe condition; 

4.  Maintain all “facilities and appliances” (including electrical, plumbing, 

sanitary, heating, ventilating, and air conditioning) supplied or required to be 

supplied by the landlord in good and safe working order; 

5.  Provide and maintain operable carbon monoxide detectors (for most premises) 

and smoke detectors (including battery replacement at the outset of the 

tenancy in the absence of an agreement to the contrary); and 
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6.  Repair or remedy any of twelve “imminently dangerous” conditions within a 

reasonable period of time of receiving notice or knowledge of the 

condition(s), such conditions being:  unsafe wiring; unsafe flooring or steps; 

unsafe ceilings or roofs; unsafe chimneys or flues; lack of potable water; lack 

of an operable lock on any exterior door; broken windows or ground-level 

windows without operable locks; lack of operable heating (within certain 

specified system performance parameters); lack of an operable toilet; lack of 

an operable bathtub or shower; rat infestation attributable to building flaws; 

and mosquito infestation or mold resulting from excessive standing water, 

sewage, or flooding problems. 

N.C.G.S. § 42-42(a). 

Questions often come up about whether and how a tenant needs to affirmatively 

notify its landlord of problems with the premises so as to trigger the landlord’s repair 

obligations under the RRAA.  No notice from the tenant is required for problems existing 

at the outset of the lease term (because the landlord is obligated to deliver defect-free 

premises at the beginning of the lease), and oral notice of problems needing repair that 

arise during the term of the lease is generally adequate, although written notice is 

preferable because it is easier to prove.  Oral notice alone, however, does not suffice 

(necessitating delivery of written notice of the problem to the landlord) to trigger the 

landlord’s repair obligations for non-emergency problems with “appliances and facilities” 

and with plumbing, sanitary, electrical, and HVAC systems, N.C.G.S. § 42-42(a)(4), and 

for problems with smoke and carbon monoxide detectors.  N.C.G.S. §§ 42-42(a)(5) & 42-

42(a)(7), unless the problems at issue are serious enough to render the premises unfit or 
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uninhabitable.  See Surratt v. Newton, 99 N.C. App. 396 (1990).  It is important to note 

that the “appliances and facilities” the landlord is required to maintain include not just the 

minimal facilities mandated by the RRAA (e.g., locks on exterior doors and heat), but 

any “appliances and facilities” of an optional nature supplied by the landlord with the 

premises (e.g., dishwasher, washer/dryer, air conditioning).  Mendenhall-Moore Realtors 

v. Sedoris, 89 N.C. App. 486 (1988)(hot water not required by RRAA but landlord had 

agreed to provide hot water pursuant to the lease). 

 The RRAA entitles a tenant to decline to take possession of residential premises if 

the landlord fails to deliver the premises in the condition called for by the lease.  

Mendenhall-Moore Realtors v. Sedoris, 89 N.C. App. 486 (1988).  The rights of a tenant 

in connection with N.C.G.S. § 42-42 cannot be waived, even if the tenant explicitly or 

implicitly accepts premises out of compliance with the statutorily-mandated standards, 

including by taking possession of the premises with knowledge of the defects at the 

beginning of the term.  N.C.G.S. § 42-42(b); Mendenhall-Moore Realtors v. Sedoris, 89 

N.C. App. 486 (1988).  If a landlord violates the requirements of N.C.G.S. § 42-42(a), 

remedies available to the tenant in a civil action include:  actual damages in an amount 

equal to the difference in fair rental value of the premises free of defects and the fair 

rental value of the premises as they are (compromised by the defects), not to exceed the 

amount of rent actually paid by the tenant; special and consequential damages; and, 

possibly, an order for prospective rent abatement.  N.C.G.S. § 42-44(a); Von Pettis 

Realty, Inc. v. McKoy, 135 N.C. App. 206 (1999); Cotton v. Stanley, 86 N.C. App. 534 

(1987).  Moreover, N.C.G.S. §§ 42-44(a1) and -44(a2) prescribe certain penalties that 
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may be imposed on a landlord or tenant concerning the provision, repair, or replacement 

of smoke and carbon monoxide detectors. 

 Whether or not a residential tenant can withhold rent based on a landlord’s failure 

to repair defects in the premises is a recurring issue.  Although the tenant’s remedies as 

outlined above are broad, and the landlord’s obligation to provide a residential tenant 

with “fit” premises and the tenant’s obligations to pay rent and maintain the premises (in 

certain specified respects) are “mutually dependent,” N.C.G.S. § 42-41, the RRAA 

includes an express prohibition against the unilateral withholding of rent by a tenant 

based on issues with the condition of the premises unless the tenant has obtained a 

judicial determination that rent should be abated.  N.C.G.S. § 42-44(c).  Also, it should be 

noted that tenants themselves are allocated certain fundamental responsibilities for 

maintaining premises they lease under N.C.G.S. § 42-43, and that a tenant’s willful 

destruction or damaging of the leased premises constitutes a Class 1 misdemeanor under 

N.C.G.S. § 42-11.  Just months ago, in a case involving the lack of an operable smoke 

detector, the North Carolina Court of Appeals ruled that unless a tenant can prove some 

actual damages stemming from a landlord’s technical violation of the RRAA (i.e., by 

showing how the violation diminished the fair rental value of the premises), the 

landlord’s technical violation alone cannot justify an abatement of rent.  Stikeleather 

Realty & Investments Co. v. Broadway, NCCOA No. 14-1136 (May 19, 2015). 

Courts have held that in some circumstances a tenant may be in a position to 

establish that the landlord’s poor repair and maintenance practices constitute “unfair and 

deceptive trade practices” allowing an award to the tenant of treble damages and 

attorneys’ fees pursuant to N.C.G.S. § 75-1.1.  Creekside Apartments v. Poteat, 116 N.C. 
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App. 26 (1994).  Under the definition of “landlord” contained in N.C.G.S. § 42-40(3), the 

tenant may seek to hold not just the owner(s) of the premises, but also rental agents 

(property managers, brokers, etc.), responsible for violations of the RRAA.  See Baker v. 

Rushing, 104 N.C. App. 240 (1991); Surratt v. Newton, 99 N.C. App. 396 (1990).  North 

Carolina courts have held that a landlord who negligently fails to make repairs can be 

held responsible for damage to a tenant’s personal property.  See, e.g., Pierce v. Reichard, 

163 N.C. App. 294 (2004)(landlord that declined to address rotten tree limb pointed out 

by tenant was liable for damage caused to tenant’s vehicle when limb fell).  Just months 

ago, however, in a case involving the lack of an operable smoke detector, the North 

Carolina Court of Appeals ruled that unless a tenant can prove some actual damages 

stemming from a landlord’s technical violation of the RRAA (i.e., by showing how the 

violation diminished the fair rental value of the premises), the landlord’s technical 

violation alone cannot justify an abatement of rent.  Strikeleather Realty & Investments 

Co. v. Broadway, NCCOA No. 14-1136 (May 19, 2015). 

  In 1979, a retaliatory eviction affirmative defense for residential tenants was 

codified by the North Carolina General Assembly.  N.C.G.S. § 42-37.1.  A tenant is 

allowed to defeat a landlord’s claims for possession of the leased premises in a summary 

ejectment action if the tenant can present evidence to persuade the court that the action 

was brought by the landlord “substantially in response to” the tenant’s good faith 

attempt(s) to secure repairs to the premises and/or other rights of the tenant during the 

twelve month period preceding the filing of the summary ejectment action.  Protected 

“good faith” conduct by a tenant includes complaints and/or requests to repair directed to 

the landlord or to a government agency.  However, the landlord may nonetheless 
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overcome a retaliatory eviction defense by establishing that the tenant has failed to pay 

rent or has held over beyond the expiration of the term of the lease.  The defense also will 

not apply if the issue complained of was “primarily caused” by the tenant’s willful or 

negligent conduct, or if the landlord is required to demolish the dwelling unit or 

implement major repairs that would be inconsistent with ongoing occupancy by the 

tenant.  A tenant’s rights under the retaliatory eviction statute cannot be waived by the 

tenant.  N.C.G.S. § 42-37.3. 

In addition to considering compliance with the RRAA to avoid liability to a tenant 

for not meeting the requirements of the RRAA, residential landlords also need to be 

cognizant of the extent to which the RRAA imposes a duty of care and standards that 

apply in the context of a lawsuit alleging that negligence by the landlord concerning a 

dwelling unit’s physical condition resulted physical injuries to a tenant or the tenant’s 

invitees.    N.C.G.S. § 44(d) provides that a violation of the RRAA “shall not constitute 

negligence per se,” but North Carolina’s courts have established that the RRAA’s 

enactment “left intact established common-law standards of ordinary and reasonable 

care” and noncompliance with the RRAA is admissible as evidence of negligence.  Lenz 

v. Ridgewood Associates, 55 N.C. App. 115 (1981), cert. denied, 305 N.C. 300 (1982).  

Moreover, in making repairs required by the RRAA, the residential landlord is under a 

duty to exercise due care, such that the landlord can be held liable for injuries caused by 

negligently-made repairs.  Bolkhir v. N.C. State Univ., 321 N.C. 706 (1988). 

 Tenants under commercial lease agreements do not enjoy the statutory protections 

of the RRAA or the common law protections of the implied warranty of habitability.  K 

& S Enterprises v. Kennedy Office Supply Co., Inc., 135 N.C. App. 260 (1999).  
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Moreover, in the absence of lease provisions to the contrary, the common law implies a 

duty to repair on the tenant for portions of the premises under the tenant’s control, 

although the landlord remains responsible for areas such as common areas outside of the 

exclusive control of any one tenant.  See Franklin Drug Stores, Inc. v. Gur-Sil Corp., 269 

N.C. 169 (1967)(duty to stop drainage into basement); Marina Food Associates, Inc. v. 

Marina Restaurant, Inc., 100 N.C. App. 82 (1990)(duty to fix leaking roof).  Commercial 

(and residential) tenants potentially have recourse for a landlord’s maintenance 

deficiencies through the constructive eviction doctrine, if the deficiencies are serious 

enough to drive the tenant to abandon the premises.   

Constructive eviction occurs “when a landlord breaches a duty under a lease 

which renders the premises untenable,” causing the tenant to reasonably abandon the 

premises.  Marina Food Associates, Inc. v. Marina Restaurant, Inc., 100 N.C. App. 82 

(1990)(failure to fix leaky roof).  Courts have held that, as a matter of law, a constructive 

eviction also constitutes a breach of the implied covenant of quiet enjoyment.  Id.  A 

tenant will be unable to sustain a claim for constructive eviction, however, if it fails to 

abandon the premises within a reasonable time from the act of the landlord that the tenant 

claims renders the premises untenable.  K & S Enterprises v. Kennedy Office Supply Co., 

Inc., 135 N.C. App. 260 (1999)(no constructive eviction when tenant remained in 

premises for forty-four months after roof leak began); McNamara v. Wilmington Mall 

Realty Corp., 121 N.C. App. 400 (1996)(constructive eviction occurred when retail tenant 

abandoned about seven months after landlord failed to act to attenuate excessive noise 

from loud music at adjacent aerobics studio).  A common example of constructive 

eviction in the residential context is a tenant’s abandonment of the premises after the 
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landlord shuts off the supply of potable water (or other needed utilities) to the premises; it 

is important for a landlord to avoid any conduct that could be deemed to be a constructive 

eviction of a residential tenant because landlords in North Carolina are only allowed to 

evict a residential tenant through use of the summary ejectment procedure established in 

Article 3 of Chapter 42 of the North Carolina General Statutes.  See N.C.G.S. § 42-25.6.  

C. Security Deposits 
 
 In 1977, the North Carolina General Assembly enacted the Tenant Deposit 

Security Act, codified as Article 6 of Chapter 42 of the North Carolina General Statutes.  

This Act mandates that a landlord can only apply a residential tenant’s security deposit 

for certain specified items (unpaid rent, damage to the premises, etc.), N.C.G.S. § 42-51, 

and must account for such application of the deposit in writing (including itemization of 

damage to the premises and resultant repair expenses) and refund any unapplied portion 

of the deposit within 30 days of termination of the tenancy and delivery of the premises, 

unless an additional period of up to 30 days is required for the landlord to assess the 

amount of its claim to the deposit, in which case up to 60 days is allowed as long as the 

landlord provides an interim accounting after 30 days.  N.C.G.S. § 42-52.  The maximum 

security deposit a landlord is allowed to take on a residential lease under North Carolina 

law is the equivalent of two months’ rent, which is allowed for tenancies of greater than 

month-to-month duration.  N.C.G.S. § 42-51.  (For a month-to-month lease, the security 

deposit cannot exceed one and one-half months’ rent.  Id.) 

 D. Disclosure to Tenants of Potential Lead-Based Paint Risks 

 The Residential Lead-Based Paint Hazard Reduction Act of 1992 (42 U.S.C. § 

4852d) and regulations promulgated pursuant to it impose duties on a lessor of residential 
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premises built before 1978 to disclose certain matters relating to potential lead-based 

paint hazards to tenants.  These are federal (not state or local) requirements intended to 

protect tenants based on the authority of the U.S. Environmental Protection Agency to 

regulate certain chemical substances under the Toxic Substances Control Act. 

 The lessor of a residential dwelling built before 1978 must (before the lease is 

executed by the tenant(s)) furnish the tenant(s) with an EPA-approved lead hazard 

information pamphlet, 40 C.F.R. § 745.107(1), and disclose the presence of any known 

lead-based paint in the premises, 40 C.F.R. § 745.107(2), along with copies of any 

records or reports pertaining the lead-based paint hazards in the dwelling.  40 C.F.R. § 

745.107(4).  The lease agreement itself is also required to include or attach certain 

prescribed language about potential lead-based paint risks, 40 C.F.R. § 745.113(b), and 

landlords are required to keep certain records relating to such disclosures for at least three 

years from the commencement of the lease’s term.  40 C.F.R. § 745.113(c)(1). 

 Although many landlords are unaware of these lead-based paint rules or chose to 

ignore them (and enforcement of them generally has not been a regulatory priority), a 

landlord’s failure to follow the rules can subject the landlord to substantial civil penalties 

imposed by EPA, with potential liability ranging into the tens of thousands of dollars. 

 E. Tenants in Foreclosed Properties  

Residential foreclosures increased dramatically in the United States beginning in 

2008, extending to both owner-occupied and leased residences.  In the case of leased 

residences, the tenant often suffered hardships when its landlord was subject to a 

foreclosure.  State and federal authorities responded with legislation intended to protect 

tenants residing in leased premises that became subject to a foreclosure proceeding.  The 
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resultant protections for tenants under North Carolina and federal law often present issues 

for parties (including lenders) who become landlords by acquiring residential rental 

properties in North Carolina through the foreclosure process. 

 1. Tenant Protections under North Carolina Law 

N.C.G.S. § 45-21.17(4) provides that a copy of the notice of sale for a foreclosure 

on a residential property containing less than fifteen dwelling units must be mailed to any 

person who occupies the property pursuant to a residential lease, addressed to the 

premises, and in the name(s) of the tenant(s), if known (and otherwise directed to 

“occupant” at the premises address).  Any tenant with a leasehold interest in such a 

residential property is then allowed to terminate the lease for their dwelling unit in the 

property by providing the landlord with a written notice of termination to be effective on 

a specified date that is at least ten days after the date of the notice of sale.  N.C.G.S. § 45-

45.2.  The tenant is then liable to the landlord only for prorated rent going forward to the 

specified termination date (and is specifically not liable for any damages relating to early 

termination of the tenancy).  Id. 

A party who purchases leased residential rental properties at a foreclosure sale 

takes title subject to the pending leases in the absence of explicit arrangements (e.g., an 

assignment agreement with a third party) to the contrary, and is subject under North 

Carolina law to requirements to give the tenants specified advance notice before bringing 

a post-foreclosure application seeking an order from the clerk for possession of the leased 

premises, as the purchaser is entitled to do pursuant to N.C.G.S. § 45-21.29.  The 

purchaser must give the tenant(s) in the premises ten days advance notice before making 

application to the clerk if the property at issue contains less than fifteen dwelling units, 
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and thirty days advance notice is required for a property containing fifteen or more units.  

N.C.G.S. § 45-21.29(k)(5).  It should be noted, however, that the requirements of the 

federal Protecting Tenants at Foreclosure Act (discussed below) currently require far 

more of landlords in this area than what is mandated by the advance notice requirements 

of North Carolina law under N.C.G.S. § 45-21.29(k)(5). 

  2. Tenant Protections Under Federal Law 

The Protecting Tenants at Foreclosure Act (“PTFA”) was passed by the United 

States Congress and signed into law by President Obama in 2009.  PTFA was originally 

set to “sunset” at the end of 2012, but Congress acted in 2010 to extend the “sunset” date 

to the end of 2014.  The PTFA’s protections for tenants leasing residential properties that 

are foreclosed on during the tenants’ tenancies are more substantial than the protections 

discussed above under North Carolina law, and to the extent the federal provisions are 

more stringent than North Carolina law, the federal provisions govern. 

Under PTFA (which is codified at 12 U.S.C. § 5220), a landlord who purchases a 

residential rental property through a foreclosure sale is required to allow any bona fide 

tenant(s) residing in the property to remain in possession through the end of the term(s) 

of their pending lease(s), unless the purchaser will convert the property to use as their 

primary residence, in which case the tenant(s) are entitled to 90 days notice before they 

can be required to vacate.  In the event the tenants are at-will, month-to-month, or do not 

have written leases, they are entitled to at least 90 days notice in any event under the 

PTFA before they can be required to vacate. 

The PTFA applies to foreclosure situations only – it does not apply to short sales 

and other workouts.  The purchaser can work around PTFA restrictions by paying the 
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tenant(s) an agreed amount to voluntarily terminate a lease before the lease is set to 

expire, a practice known as “cash for keys.”  A tenancy is not “bona fide” so as to qualify 

for protection under the PTFA if it resulted from a lease of the premises by the mortgagor 

(former owner who was foreclosed on) to their child, spouse, or parent, or if it resulted 

from a lease that was not the product of an arms-length transaction and/or that specifies a 

rate of rent substantially below market values.  The PTFA does not excuse tenants in 

foreclosed properties from compliance with their obligations to pay rent, so the landlord 

is free to commence an eviction proceeding for failure to pay rent against a tenant in 

default under the lease at any time despite the tenant’s protections under the PTFA. 

F. Protections for Tenants in Leases with Purchase Options 

 In 2010, the North Carolina General Assembly amended the North Carolina 

General Statutes to add Chapter 47G, governing option to purchase contracts executed 

with lease agreements.  The newly added provisions apply to residential lease agreements 

that are combined with (or executed concurrently with) an option contract for premises 

that will be occupied by the lessee as its principal dwelling.  (These are sometimes 

referred to as “contract for deed” or “rent to own” arrangements.) 

Under the 2010 law, option contracts coupled with residential lease agreements 

must be in writing and signed by the parties, must contain certain specified information 

(such as the option sales price and any option fees, conditions resulting in the lessee’s 

forfeiture of the option, and the time period for exercise of the option), and must be 

recorded (directly or via summary memorandum) by the property owner (the lessor) 

within five days of full execution.  The new law mandates that the lessee be given one 

right to cure during any twelve month period before the option can be forfeited, and gives 
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the lessee rights under specified circumstances to cancel the option contract and recoup 

money paid to the lessor (above and beyond the fair rental value of the premises) for the 

option.  Significantly, the new law provides that a violation of any of its provisions 

constitutes an unfair and deceptive trade practice under N.C.G.S. § 75-1.1, exposing the 

landlord to potential liability for treble damages and attorneys’ fees.  N.C.G.S. § 47G-7. 

 The relatively new provisions in Chapter 47G are intended to protect tenants who 

enter into certain “rent to own” arrangements for a primary residence.  Many landlords 

and real estate professionals remain unaware of the new provisions and the potential 

liability they now face in the event they fail to comply with the provisions, including for 

example the requirement that an option executed concurrently with a residential lease be 

recorded. 

G. Notice Requirements Relating to Expiration of the Lease’s Term 

A tenant in possession pursuant to a periodic tenancy (rather than a fixed-term 

tenancy) that is not in default of its obligations under the lease is usually entitled to 

receive minimum advance notice before the landlord can terminate the lease upon the 

expiration of a periodic term.  Likewise, the landlord also is entitled to minimum notice 

from the tenant in advance of the expiration of the period if the tenant wants to terminate 

a periodic lease before it renews for another period.  A landlord or tenant desiring to 

terminate a residential lease in connection with the impending expiration of a periodic 

term accordingly must be cognizant of the advance notice it is required to furnish.  

Otherwise, if the landlord or tenant fails to give the required notice in time, the lease will 

typically continue for at least one additional period.  If the lease specifies procedures for 

notice of termination of a periodic tenancy, then those procedures govern.  See Stanley v. 
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Harvey, 90 N.C. App. 535 (1988) (“the parties’ lease may require a notice of termination 

that differs both in type and extent from that allowed under Section 42-14”); Cherry v. 

Whitehurst, 216 N.C. 340, 343 (1939)(42-14 does not prevent agreement for different 

notice arrangements because the provisions of 42-14 are permissive). 

On the other hand, if the lease for a periodic tenancy does not address the issue of 

advance notice of termination, then the amount of notice required depends on the lease’s 

period, as specified by N.C.G.S. § 42-14.  The advance notice required by section 42-14 

is as follows:  for a year-to-year lease, one month or more before the end of the current 

year of the tenancy; for a month-to-month lease, seven days or more before the end of the 

current month of the tenancy; for a week-to-week lease, two days or more before the end 

of the current week of the tenancy.  (Note that despite these rules, there is a special rule 

under section 42-14 for mobile home lots subject to periodic tendency, requiring notice at 

least 60 days before the end of the current rental period, regardless of the length of the 

tenancy.  Also, 180 days advance notice is required from a landlord who operates a 

mobile home community and plans to convert the land used for that purpose to a different 

purpose.  See N.C.G.S. § 42-14.3.) 

If a party’s notice of termination fails to comply with the lease’s advance notice 

provisions (or in the absence of such provisions, the rules of N.C.G.S. section 42-14), 

then the tenancy will continue for an additional period, with the tenant required to pay 

rent at the normal rate for that period and otherwise adhere to the terms and conditions of 

the lease.  The courts are not likely to be sympathetic to landlords who fail to adhere 

rigidly to notice requirements for lease termination.  See Stanley v. Harvey, 90 N.C. App. 

535 (1988) (when termination of lease depends on notice, notice must be in “strict 
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compliance” with lease as to “both time and contents”).  Notice of termination may be 

given in the alternative, however, directing the tenant to, for example, sign a new lease or 

vacate at the expiration of the current term.  Cla-Mar Management v. Harris, 76 N.C. 

App. 300, 304 (1985). 

If a lease is for a fixed term of one year or more, and contains no express 

provisions to the contrary, North Carolina law calls for a presumption that a year-to-year 

tenancy results when the landlord allows the tenant to hold over (by not pursuing 

summary ejectment against the tenant and continuing to accept rent).  Coulter v. Capitol 

Finance Co., 266 N.C. 214 (1966).  As a practical matter, this means that a tenant in 

possession under a lease for a fixed term of one year will be able to stay on for an 

additional year, absent express lease provisions to the contrary, if the landlord acquiesces 

in the tenant’s ongoing possession and accepts rent from the tenant for a period beyond 

the initial year.  If a tenancy at will exists (usually due to a holding over situation), and 

the lease does not specify the advance notice required to terminate under those 

circumstances, only “reasonable” notice is required.  Choate Rental Co. v. Justice, 212 

N.C. 523 (1937). 

H. Abandoned Personal Property Left Behind by Tenants 

A frequent issue for landlords is what to do with a tenant’s equipment and/or 

personal property remaining in the premises after the tenant abandons, is dispossessed 

(via ejectment) or vacates at the expiration of the lease’s term.  There are multiple 

statutory provisions relating to these issues, including one from a relatively new law that 

applies upon execution of a writ of possession to enforce a judgment for possession 

obtained through a summary ejectment proceeding filed on or after September 1, 2013.  
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The new law amends N.C.G.S. § 42-25.9(g) to reduce from ten days to seven days the 

amount of time a landlord needs to wait, after being placed in possession by execution on 

a writ, before the landlord can dispose of a tenant’s personal property remaining on the 

premises in accordance with N.C.G.S. § 42-36.2, if the landlord desires to handle 

disposal.  The recent amendment therefore reduces the number of days the landlord must 

wait to dispose of the property itself, but it does not eliminate the existing procedural 

requirements the landlord must follow under N.C.G.S. § 42-36.2 before disposing of a 

tenant’s personal property after executing on a writ of possession.  Instead, the 2013 

legislation amends N.C.G.S. § 42-36.2 to clarify that after being placed in possession 

pursuant to a writ, the landlord must first offer to release the tenant’s personal property 

(to the tenant) if the landlord wishes to thereafter dispose of the personal property under 

N.C.G.S. § 42-25.9(g) upon the tenant’s failure to retrieve it.  Landlords taking advantage 

of N.C.G.S. § 42-25.9(g) to handle disposal of a tenant’s property themselves therefore 

must remain cognizant of their ongoing need to also comply with N.C.G.S. § 42-36.2. 

Under N.C.G.S. § 42-36.2, a landlord retaking possession through execution of a 

writ has several options for handling personal property left behind by a tenant because the 

tenant is not present or refuses to remove its remaining items when the sheriff’s deputy is 

onsite to conduct a lockout.  First, the landlord may have the sheriff remove the items and 

store them in a nearby storage warehouse at the landlord’s expense.  (The sheriff has 

discretion to require the landlord to advance the transportation expenses plus the fee for 

one month’s storage.)  Alternatively, the landlord may request that the sheriff padlock the 

premises with the personal property remaining in place.  For seven days from the date of 

execution, the landlord is allowed (but not required) to move tenant’s items from the 
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premises into storage, and during that same period is required to release the items to the 

tenant (from the premises or the storage warehouse) upon the tenant’s request and during 

normal business hours or at a mutually agreed time.  After the seven day period expires, 

and if the landlord has made an offer to the tenant to release the property but the tenant 

has failed to retrieve it, then the landlord is allowed to dispose of the contents, and apply 

any sales proceeds against the landlord’s costs of obtaining and executing on the 

judgment for possession, in accordance with detailed provisions set forth in N.C.G.S. § 

42-25.9(g).  An exception to the procedures mandated by N.C.G.S. § 42-36.2 applies 

under N.C.G.S. § 42-25.9(h) if the value of the property in the premises at the time of the 

sheriff’s execution is $500 or less (increased from $100 or less several years ago), in 

which case a five-day period applies for the tenant to retrieve the items. 

Items not retrieved by the tenant within the applicable period (five days for items 

collectively worth $500 or less and seven days otherwise) become subject to a lien for 

costs relating to the ejectment and storage of the items, and the landlord may thereafter 

elect to sell the items at a public or private sale upon seven days written notice sent to the 

tenant’s last known address, which notice can run concurrently with the seven-day post-

execution waiting period.  The landlord is then entitled to apply the sale proceeds against 

its losses for unpaid rent, the costs of the sale, storage fees, damage to the premises, with 

any remaining proceeds thereafter returned to the tenant if the tenant requests such a 

refund within seven days of the date of the sale, and otherwise paid over to the county 

government for the county in which the premises at issue are located.    

Separate provisions under N.C.G.S. § 42-25.9(d) allow slightly different treatment 

if the tenant abandons personal property in the premises in the absence of a summary 
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ejectment proceeding, or refuses to remove personal property when the sheriff executes 

on a writ of possession, and the property left behind is worth $750 or less (increased from 

$500 in 2012).  Under those circumstances, the landlord may choose to immediately 

donate the items to a non-profit that typically sells such used items, provided the non-

profit allows for a thirty-day “holding” period for the tenant to claim the items and the 

landlord provides specified notice to the tenant by posting and by mail.  (There are 

separate provisions on this topic that apply specifically to personal property abandoned 

by a tenant in a mobile home.) 

In 2012, the General Assembly enacted a new provision, codified at N.C.G.S. § 

28A-25-7, pursuant to which the landlord of a deceased residential tenant who is the 

“sole occupant” of the dwelling unit at issue is allowed to dispose of the deceased 

tenant’s personal property without the need to file a summary ejectment action and 

execute on a judgment for possession first, provided the landlord (i) has not been 

contacted by any representatives or heirs of the deceased tenant and (ii) adheres to 

detailed pre-disposition notification and storage procedures.  A simpler procedure 

involving donation of the personal property items to a non-profit organization willing to 

store them for thirty days applies if the deceased tenant’s property is worth $500 or less.  

(A cross-reference to the new procedure under N.C.G.S. § 28A-25-7 was added to 

Chapter 42 via a new subsection, N.C.G.S. § 42-36.3.) 

For commercial leases, the “landlord’s lien” statute (N.C.G.S. § 44A-2(e)) 

applies, allowing the landlord to assert a lien in and sell a tenant’s property if the property 

remains on the premises at least 21 days after the tenant has vacated (or remains after the 

landlord obtains an order for possession of the premises) and the landlord has a “lawful 
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claim for damages against the tenant.”  The amount of the lien is limited to an amount 

adequate to cover overdue back rent, damages to the premises, and future rent for up to 

60 days from the date that the tenant vacated.  Personal property subject to the 

“landlord’s lien” is to be sold via a public sale procedure involving detailed advertising 

and other requirements, unless it is worth less than $100, in which case it can be donated 

to a charitable institution five days after the tenant vacates.  The “landlord’s lien” is 

subordinate to perfected security interests in the tenant’s property, which often limits its 

value to landlords as a practical matter. 

 

 

IV-29



8/30/2016

1

September 2016

1

Issues

 Lease termination

 Security Deposits

 Repair of Premises

2

IV-30



8/30/2016

2

Lease Termination
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References:
Military Lease Termination

 SCRA: 50 USC 3955

 NC Gen Stat 42‐45

 US v Empirian Property Management, Case 8: 12 CV 
87, D. Nebraska (8 Mar 2012)  
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 NCLAMP.gov
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SCRA:  Residential
Lease Termination

 50 USC 3955

 Joint leases: 
 Termination of SM obligation terminates obligations of 
dependent lessees 

 Applicability
 Pre‐service lease

 Deployment orders after lease executed

 PCSO after lease executed 
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Permanent Change of 
Change of Station
 PCS Includes

 Transfer fm 1 duty station to another; e.g., Camp Lejeune, NC 
to Camp Pendleton, CA 

 Change in ship’s home port

 Call to active duty

 Transfer home upon

 Discharge, resignation, separation under honorable conditions 

 Reservist release from ActDu after 2o weeks or more

 Transfer to Fleet Reserve  or Fleet Marine Corps Reserve

 Retirement

 Temporary disability retirement  

7

Where does this PCS 
definition  come from?

 Joint Travel Regulation (Formerly JFTR) 5000B

 US DoJ

 US v Empirian Property Management, Inc. (D. Neb. 8:12 
CV 87 (Consent Decree March 8, 2012)
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Forfeiture clauses 
attempting to end run SCRA

 Up front “rent concession” forfeit upon early 
termination for any reason, including orders

 Prohibited by 2010 SCRA amendment:

 Rent for period prior to effective date of termination 
“shall be paid on a prorated basis.”

 “ The lessor may not impose an early termination 
charge…”  

9

SCRA: 
Termination Mechanics

 Written notice to landlord or his agent AND
 Military orders OR
 Verification “from” the commander
 Effective date: 30 days after next rent is due. E.g., rent due 
on the 5th, notice given 1 April. Lease terminate 5 April plus 
30 days. 

 Potential civil penalty ($55K 1st offense. $110K subsequent 
offenses)  

 Knowing violation is a criminal offense punishable by fine 
and 1 year imprisonment. 

10
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“Military orders” 

 Military orders means “official military orders, or any 
notification, certification, or verification from the 
servicemember's commanding officer, with respect to 
the servicemember's current or future military duty 
status.”

11

By direction authority

 SCRA does not specifically address

 Military Orders “from” CO [no statutory requirement 
that they be “signed” by the CO] 

 Standard military practice

 Supreme Court guidance: interpret favorably to SM
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US Supreme Court

 SCRA Purpose: 

 “Protect those who have been obligated to drop their 
own affairs to take up the burden of the nation.”   Boone 
v Lightener 319 US 561, 575 (1943)

 Interpretation

 “The Act should be read with an eye friendly to those 
who dropped their affairs to answer their country’s call.”

LeMaistre v Leffers, 333 US 1, 6 (1948) 

13

Practical Problems

 Does letter signer actually have by dir?

 Did CO follow regs in the manner of conveying by dir?  

 The better practice…

 As a practical matter and not necessarily as a legal 
requirement, tenants should, whenever possible, 
present orders or a letter signed by CO. 
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Waiver of SCRA

 Authorized: 50 USC 3918

 Statutory Requirements:

 In writing

 Executed in instrument separate from obligation to 
which it applies

 Executed during or after SM’s military service

 Specify the legal instrument to which it applies

15

NC Real Estate Commission Waiver
 Addresses potential delays in eviction

 Waives SCRA procedural rights

 Stay of hearing

 Stay of execution of judgement

 Appointment of counsel 

 Reopen default judgements

 Applies only to eviction proceedings 

 Does NOT waive section 3955 early lease termination

16
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NC Lease Termination
 NC Gen Stat 42‐45

 Coverage

 PCS to depart at least 50 miles away

 “prematurely or involuntarily discharged or released 
from active duty with the armed forces”

 Deployment at least 90 days

 SM dies on active duty regardless of the cause 

17

NC: Effective Date of Termination
 Deployment/ Death:  

 30 days from next rental payment after notice

 Capped at 45 days  [NCGS 42‐45(a1) & (a3)]

 PCS / premature, involuntary discharge or release 

 30 days after notice [NCGS 42‐45 (a)]

18
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NC: Liquidated Damages
 Under 6 months:   1 month’s rent

 At least  6 but less than 9 months: ½ month’s rent

 9 months or more: None

 14 days prior to occupancy                  “No damages or 
penalties of any        
kind”

 ACTUAL DAMAGES ONLY! 

19

SCRA Lease Termination
Relationship to State Law

 State may add, but not detract from SM rights

 SM chooses which law to use

 Liquidated Damages

20
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Misleading Leases
 Many standard leases are misleading by omission

 Accurately describe NC lease termination (including 
liquidated damages)

 Fails to provide any SCRA information. Liquidated 
damages not authorized. 

 Misleads tenants & landlords (and attorneys 
unfamiliar w/ SCRA)

21

NC / SCRA Comparison
SCRA 3955 NC 42‐45

 Coverage: Pre‐service, 
deployment, PCS 

 No liquidated damages

 Eff 30 days after rent paid

 Waivable per SCRA 3918 

 Orders or Ltr “from” CO

 Not applicable if SM already 
has orders when signs lease

 PCS does not include 
OTH/punitive disch

 PCS, deployment, premature 
/ invol discharge/ release, 
death 

 Liquidated damages 

 Eff: Deploy/Death 30 days 
after next rent, capped at 45 
(deploy, death) or 30 days 
after notice (PCS, discharge)  

 Not waivable

 Order, Ltr ‘signed’ BY CO

22
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Lease termination: NC Gen Stat 42‐45.1
Domestic Violence, Sexual Assault, Stalking

Three Requirements:

 (1) 30 day written notice to landlord AND

 (2) Safety plan issued during term of 
tenancy recommending relocation & 
issued by program substantially 
complying w/ 50B‐9 AND

23

Lease termination requirements: Domestic 
Violence, Sexual Assault, Stalking  (cont) 

 (3) 50B or 50C protection order (other than ex parte) 
or

 Criminal order restraining person from contacting 
protected tenant or

 Address confidentiality program card  per NC Gen Stat 
15C‐4

24
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Lease termination: NC Gen Stat 42‐12 
Damaged Property
 Damages such that premises can’t be made fit  except 
at cost in excess of 1 yr’s rent, and 

 Tenant, his agents or servant’s didn’t cause the 
damage, and

 Written notice & payment of rent up thru date of 
damage w/in 10 days of damage.

 Statutory provision may be altered by contrary lease 
provisions. 
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Security Deposits

26

IV-42



8/30/2016

14

NC Tenant Security 
Deposit Act

 NC Gen Stat 42‐50 thru 56

 Max deposit:  

 Month to month  ½ month’s rent

 Over 1 month 2 month’s rent

27

Permitted Uses of Deposit 
 NC Gen Stat  42‐51

 Nonpayment of utilities

 Physical damage

 Nonfulfillment of rental period 

 Excepting termination per 42‐45 (military) 42‐45.1 
(Domestic violence, sexual assault); improper self help 
eviction per Article 2A ch 42; violations of 42‐42a 
amounting to constructive eviction.

 Unpaid bills that become a lien against the property 
due to tenant’s occupancy 

28
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Permitted use of deposit (cont) 
 Cost of re‐renting  after breach

 Removal & storage of tenant property after eviction

 Court costs

 Fees permitted by NC Gen Stat 42‐46

 Late payment fees

 Complaint & court fees (if specified in lease0   

29

Landlord Duties Upon Termination
of Tenancy (NC Gen Stat 42‐52) 

 Return entire deposit w/in 30 days or

 Accounting of charges against deposit w/in 30 days

 If extent of claim can’t be determined in 30 days, 
provide interim accounting in 30 days and final 
accounting w/in 60 days of termination

 May not withhold deposit for ordinary wear & tear

 May not withhold beyond actual damage  

30
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Willful 
Noncompliance

 NC Gen stat 42‐55

 Voids landlord’s right to any 

portion of deposit

 Attorney fees may be awarded

31

Repair of Premises

32
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Landlord Duties:
Condition of Premises

 NC Gen Stat 42‐42

 Comply with building codes

 Keep fit and habitable

 Common areas safe

 Maintain/repair electrical, plumbing, HVAC and other 
facilities. Tenant required to provide written notice 
except in emergency.

 Provide / replace smoke alarm & carbon monoxide 
alarm

33

Landlord Duties:
Imminently Dangerous Conditions
 Within reasonable time, based on severity of 
condition, after actual notice, repair “imminently 
dangerous” condition, including:

 Unsafe wiring

 Unsafe floor, steps

 Unsafe ceiling, roofs

 Unsafe chimney / flues

 Lack of potable water

 Inoperable locks on exterior doors 

34
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Imminently Dangerous
Conditions (Cont) 

 Inability to heat up to 65 degrees 

 Lack of operable toilet

 Lack of operable bathtub or shower

 Rat infestation resulting from structural defect

 Excessive standing water caused by plumbing leaks or 
inadequate drainage that contribute to mosquite
infestation or mold.  
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Property Manager Duties

42‐40(3) "Landlord" means any owner and 
any rental management company, rental 
agency, or any other person having the 
actual or apparent authority of an agent to 
perform the duties imposed by this Article.
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Tenant Duties
 Keep occupied portions clean & safe; cause no 
unsafe/unsanitary conditions in common areas 

 Dispose of ashes, garbage waste

 Keep plumbing & fixtures as clean as condition permits

 Don’t deliberately/negligently damage or render inoperable 
smoke alarm or  carbon monoxide alarm

 Responsible for damage to areas of tenant exclusive control 
beyond ordinary wear and tear

 Notice to landlord of need to repair/replace smoke alarm or 
carbon monoxide detector 

37

Tenant Remedies
 Rent recovery

 Rent abatement

 Housing Inspector

 NC Real Estate Commission

 AFDCB

 Press

 Public Consumer Assistance; e.g NC DoJ

 Private Consumer Assistance; e.g. BBB
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Who Ya Gonna Call? 

 Housing Inspector

 NC Real Estate Commission

 AFDCB

 Press

 Public Consumer Assistance; e.g NC DoJ

 Private Consumer Assistance; e.g. BBB

39

40

Questions? 
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