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modern times, as important as steam power and electricity."
Indeed, if it wasn't for the legal device of the business corporation, how

would the founding fathers of free private enterprise have ever been able to put
together the great amounts of capital needed for our giant enterprises?

Alexander Hamilton invented the business corporation as we know it, and
Stock in Compagnie de New-Yorck John Marshall's Supreme Court of 1819 gave it a firm infrastructure. Before
(sic), Paris, 1793. 1789, when the Constitution became effective,

the United States had a handful of corporations,
but they were British, which meant they were
pro bow public() (for the public good). The British
took incorporating very seriously, so the corpo-
rate charter first had to be passed as an Act of
Parliament, and then had to be signed and
sealed by the King. Typical corporations of the
colonial period included:
• Mayor Alderman & Sherrife, according to

the Customs of England in other of his
Majesties Corporacons [sic], of the inhabi-
tants of Manhattan Island (1665);

• Overseers of the Poor in the town of Boston
(1772);

• The Overseers of the publicke schoole [sic]
founded in Philadelphia, at ye request, costs,
& charges of the people of God called
Quakers;

• The President and Society for the
Propagation of the Gospell [sic] in New
England (1649).

By 1819, however, the American business
landscape had perhaps several hundred bust-
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ness corporations. A good number were banks,
including the First Bank of the United States
(our only national bank) and The Bank of New
York (our most important state bank). AN ACT
Hamilton played a leading role in establishing
both of these. 	 .170 INCORPORATE THE SUBSCRIBERS

There was, therefore, a great deal of
interest among the incorporating class when

TO THE
Dartmouth College v. Woodward came up for
decision before John Marshall's Supreme
Court. In its decision on that case, the Court Interim
held a corporate charter to be inviolable. A
charter could not any longer be amended or
canceled by the very public power which had
granted it in the first place. Dartmouth College 	 fire 3n5utance Company.
z). Woodward is the "Magna Carta" of our cor-
porate barony, even though the actual case
had nothing at all to do with a business corpo- 	 -..,131.1slita) FROM A CERTIFIED COPY ISSUED FROM THE OFFICE

ration. Woodward was the Governor of New 	 OF THE SEC ItETARy OF THE COMMONWEALTH,

Hampshire, and Dartmouth was a charity
school for Indians.

In 1819, Dartmouth College had already

had succeeded in incorporating his Native
American charity school (which he named after
a principal benefactor, the Earl of Dartmouth).
According to its by-laws, the college corporation J810.

was directed by a board of 12. These 12 also had
the privilege of naming their successors and/or replacements. The 12 controlled An early American corporate charter
the corporation into all eternity. In this, the Dartmouth Board rather resembled for the American Fire Insurance

a modern Board of Directors, who are rarely embarrassed from performing in 
Company, 1810.

like fashion by the nondescript stockholders.
The sovereign state of New Hampshire attacked this privilege provided for

in the by-laws. New Hampshire passed a legislative act amending the corporation's
private laws and increasing the Board to 21; New Hampshire proposed to name the
extra nine. Dartmouth sued in the state courts to prevent this. Dartmouth lost and
appealed to the Supreme Court.

There was great interest in the case. Business and established pro Bono
publico corporateers realized the importance of the basic issue presented: If
Dartmouth's corporate charter and private laws (the by-laws) were vulnerable
to governmental supervision, so were theirs.

Only six judges sat the Supreme Court bench in those days of low-cost
government (and they rode the federal circuit when they were not in session).
Princeton University, Incorporated made two of the six honorary Doctors of
Law, presumably so they would be better judges. Harvard University,
Incorporated improved the same two (Brockholst Livingston and William
Johnson) with the same degree from Harvard. Harvard also made Justice Story,
Chief Justice Marshall's good friend, a member of the College Corporation
Board. Justice Story later became a Professor of Law at Harvard.

The Court's decision reversed British law. The decision established the
so-called "American doctrine"—that a corporation cannot be directly con-

lived 50 years as a corporation. In 1769, after 15
PHILADELPHIA.

years of trying, the Reverend Eleazer Wheelock
.'TINTED by JOHN IIINNs Franklin Court, Market Streot,
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trolled, through modifications of an existing
charter or by-laws, by the public power.

Among the most important (prop-
erties of a corporation) are immortali-
ty...and individuality. They enable a cor-
poration to manage its own affairs, and
to hold property...Because the govern-
ment has given it the power to take and
hold property in a particular form, and
for particular purposes, has the govern-
ment a consequent right substantially to
change that form, or to vary the purposes
to which the property is applied?...The
objects for which a corporation is created
are universally such as the government
wishes to promote. They are deemed
beneficial to the country; and this benefit
constitutes the consideration, and, in
most cases, the sole consideration of the
grant...The benefit to the public is con-
sidered as an ample compensation for the
faculty it confers, and the corporation is

created. If the advantages to the public constitute a full compensation
for the faculty it gives, there can be no reason for exacting a further
compensation, by claiming a right to exercise over this artificial being a
power which changes its nature, and touches the fund, for the security
and application of which it was created.

The court found a Constitutional basis for this position, holding that a
corporate charter was a contract even if it did not look like one. The
Constitution protects the sanctity of private contracts; it prohibits the states
from passing any law impairing an existing private contract.

This is plainly a contract...within the letter of the Constitution,
and within its spirit also...It is more than possible that the preservation
of rights of this description was not particularly in view of the framers
of the Constitution...yet it must be governed by the rule.

The Court then appealed to charitable sentiment, blithely ignoring the
wave of profit-making incorporations already rolling over our landscape.

Religion, Charity and Education are in the law of England, lega-
tees or donees, capable of receiving bequests or donations in this (cor-
porate) form...Are they of so little estimation in the United States that
contracts for their benefit must be excluded from the protection of
words, which in their natural import include them?...All feel that these
objects are not deemed unimportant in the United States. The interest
this case has excited proves they are not...The acts of the legislature of
New Hampshire...are repugnant to the Constitution of the United
States;...The judgement of the State Court must, therefore, be
reversed.
Justice Story, who moonlighted as the president of the recently incorpo-

rated Merchants Bank of Salem, MA, spoke more to the point. Perhaps so
there would be no mistaking the generality of the decision, he extended the
principle of corporate inviolability from the Dartmouth College Corporation
eastward to the sea—to the Merchants Bank of Salem.
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Justice Story added these remarks:
A bank, whose stock is owned by private

persons is a private corporation, although...its
objects and operations partake of a public
nature. (Note: It was always under the mask of
public interest that our early business corpora-
tions claimed the corporate cloak. They
inevitably described themselves in the pream-
bles to incorporating legislation as do-gooders
akin to churches, colleges, poorhouses, etc.)
The same doctrine may be affirmed of insur-
ance, canal, bridge and turnpike companies. In
all these cases, the uses may, in a certain sense,
be called public, but the corporations are pri-
vate. A misunderstanding about the term 'pub-
lic' has led to the proposition the government
should have the right, as trustee of the public

interests, to regulate, control, and direct the corporation, and its funds, and
its franchise, at its own good will and pleasure. This cannot be. Such an
authority does not exist in government.

After Dartmouth College v. Woodward, entrepreneurs who had squeezed
corporate charters for private business through state legislatures by sweeten-
ing them up with marmalade of public interest could breathe easy; those char-
ters could not be canceled. The virtues of our competitive system are such that
states began to compete for the corporate charter business. States such as New
York, which first began to grant only limited duration charters after the
Dartmouth decision, either gave up the fight or lost the incorporation busi-
ness to New Jersey, the Delaware of the 19th century. Today, any American
who can pay a modest franchise tax and filing fee can get a corporate charter,
which is legally as valid as the kind George III used to put his seal and ribbon
on. To be sure his private corporation bears only formal resemblance to
General Motors, General Tire, General Electric, or General Telephone.

Since Justice Marshall and his associate justices made their pronounce-
ment, longevity has become as inherent a property of the corporate jugger-
naut as inertia of matter. Adolph Berle, Jr. calculated the life expectancy of a
large corporation to be some 900 years—close indeed to Methusaleh's
recorded 963. Few large corporations ever vanish, for self-perpetuation is the
real purpose of the corporation become institution, as it is of every institu-
tion. When the tobacco corporations felt their existence threatened by the
Surgeon General, they went into other businesses. The corporation must sur-
vive even if the business purpose it once represented is gone and forgotten. A
thousand years from now, if banks have become places of worship as Samuel
Butler predicted in Erebwon, the depositing congregation will be singing
"AT&T, dey live nine hunnert year." Skeptics please note the Bank of The
Manhattan Company and The Bank of New York still have their corporate
charters.

Editor's Note: Howard Brod (Harvard College '39, Harvard Business
School '41) had 25 years of senior marketing experience before becoming a
consultant specializing in new product marketing and turnarounds.
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referred to the Committee on Government Reform

CONCURRENT RESOLUTION
Reeog,nizing and honoring the life and legacy of Alexander

Hamilton on the bicentennial of his death because of
his standing as One of the most influential Founding
Fathers of the United States.
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108TH CONGRESS 2D SESSION H. CON. RES. 471
IN THE HOUSE OF REPRESENTATIVES, JULY 12, 2004

Mr. PASCRELL submitted the following concurrent resolu-
ion; which was referred to the Committee on Government Reform

CONCURRENT RESOLUTION
Recognizing and honoring the life and legacy of Alexander

HIamilton on the bicentennial of his death because of his standing as
one of the most influential Founding Fathers of the United States.

Whereas Alexander Hamilton dedicated his life to serving his
adopted country as a Revolutionary soldier, aide-de-camp to
General George Washington, Representative to the Continental
Congress, member of the New York State Assembly, first Secretary
of the Treasury of the United States, and Inspector General of the
Army;
Whereas Alexander Hamilton was a poor teenage immigrant to
New York from the West Indian Islands of Nevis and St. Croix;

• Whereas in the early days of the Revolutionary War Alexander
Hamilton was commissioned as a captain and raised and trained his
own New York artillery regiment and served valiantly in the battles
of Long Island and Manhattan;

• Whereas Alexander Hamilton quickly captured the attention of
General George Washington who made him his aide-de-camp and
confidant throughout the most difficult days of the Revolutionary
War;

• Whereas in 1781, Lieutenant Colonel Alexander Hamilton of the
Continental Army led a bold attack of New York troops during the
siege of Yorktown, the decisive and final battle of the Revolutionary War;

• Whereas in 1782, Alexander Hamilton was elected as a member of
the Continental Congress from New York;

• Whereas as a private citizen Alexander Hamilton served many phil-
anthropic causes and was a co-founder of the New York
Manumission Society, the first abolitionist organization in New
York and a major influence on the abolition of slavery from the
State;

• Whereas Alexander Hamilton was a strong and consistent advocate
against slavery and believed that Blacks and Whites were equal citi-
zens and equal in their mental and physical faculties;

• Whereas Alexander Hamilton was one of the first members of the
founding generation to call for a convention to drastically revise the
Articles of
Confederation;

• Whereas Alexander
Hamilton joined
James Madison in
Annapolis, Maryland
in 1786 to officially
request that the States
call a constitutional
convention;

• 'Whereas Alexander
Hamilton was elected
as a delegate to the
Constitutional
Convention of 1787
from New York,
where he played an
influential role and
was the only delegate
from New York to
sign the Constitution;

• Whereas Alexander Hamilton was the primary author of the

Federalist Papers, the single most influential interpretation of
American constitutional law ever written;

• Whereas Alexander Hamilton was the most important individual
force in achieving the ratification of the Constitution in New York
against the strong opposition of many of the delegates to the ratify-
ing convention;

• Whereas Alexander Hamilton was the leading voice of the founding
generation in support of the controversial doctrine of judicial
review, which is the backbone for the role of the Supreme Court in
the constitutional system of the United States;

• Whereas on September 11, 1789, Alexander Hamilton was appoint-
ed by President George Washington to be the first Secretary of the
Treasury;

• Whereas as Secretary of the Treasury Alexander Hamilton salvaged
the public credit, created the first Bank of the United States, and
outlined the basic economic vision of a mixed agricultural and man-
ufacturing society supported by a strong financial system that would
underlie the great economic expansion of the United States for the
next 2 centuries;

• Whereas Alexander Hamilton was the leading proponent among
the Founding Fathers of encouraging a strong manufacturing base
for the United States in order to create good paying middle-class
jobs and encourage a society built on merit rather than class or skin
color;

• Whereas in pursuit of this vision Alexander Hamilton founded The
Society for Establishing Useful Manufactures which in turn found-
ed the town of Paterson, New Jersey, one of the first industrial cen-
ters of the United States;

• Whereas Alexander Hamilton proposed and oversaw the creation of
the Coast Guard for law enforcement in territorial waters of the
United States;

• Whereas in 1798, President John Adams called upon Alexander
Hamilton to raise an army in preparation for a possible war with
France and, as Inspector General of the Army, he trained a power-
ful force of well-equipped soldiers who were able to help deter war
at this vulnerable stage in the founding of the United States;

• Whereas throughout the founding era Alexander Hamilton was the
leading advocate of a strong national union led by an efficient

Federal Government with significant protections for individ-
ual liberties;
• Whereas on July 11, 1804, Alexander Hamilton was
fatally wounded in a duel in Weehawken, New Jersey
at the hands of Vice President Aaron Burr; and
• Whereas Alexander Hamilton died in Manhattan on
July 12, 1804, and was eulogized across the country as
one of the leading visionaries of the founding era:
Now, therefore, be it Resolved by the House of
Representatives (the Senate concurring), That
Congress (1) honors the great importance of the life
and legacy of Alexander Hamilton to the United States
of America on the bicentennial of his death; (2) recog-
nizes the tremendous significance of the contributions
of Alexander Hamilton to the United States as a sol-
dier, citizen, and statesman; and (3) urges the people of
the United States to share in this commemoration so at
to gain a greater appreciation of the critical role that
Alexander Hamilton had in defense of America's free-
dom and the founding of the United States.

Background: Alexander Hamilton by Charles Willson Peale
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