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National Currency:
The "feisty"' Banks of Durant, Oklahoma©

By Andrew R. Korn, Esq.*
and David M. Diaz, Esq.**

"[B] anks pursuing a careful and conservative business will not suffer."
-- Supreme Court of Oklahoma, Ardmore State Bank v. Mason (1911)

W
E EXAMINED THE NATIONAL CURRENCY ISSUING BANKS 2 OF DURANT, OKLA-
HOMA3 ("Durant Banks") from the perspective of reviewing their legal disputes. We
reviewed only published cases. 4 The record reflects that Durant Banks made litigation deci-
sions influenced more by frontier spirit than conservative banking principals. 5

The National Currency issuing banks of Durant, OK were:
(1) First National Bank of Durant (Charter #5129);
(2) Durant National Bank (Charter #5590);
(3) Farmer's National Bank of Durant [previously Choctaw-Chicksaw National Bank of Durant]

(Charter #6928);
(4) State National Bank (Charter #10538);
(5) Durant National Bank in Durant (Charter #13018); and
(6) First National Bank in Durant (Charter #14005). 6

According to Professor Don Kelly, the total number of national bank notes reported for all six banks
is only ninety-three (93). On the low side, the Choctaw-Chicksaw National Bank of Durant is unreported
and the census shows only one (1) small size for the State National Bank of Durant. On the high side (rel-
atively speaking), the First National Bank of Durant has a total of twenty-eight (28) large size and eight-
een (18) small size notes reported.?

Two other banks located in Durant had Federal charters during the Third Charter period for issuance
of national bank notes, but these banks did not issue any. These banks were Commercial National Bank
(Charter #11842) and American National Bank (Charter #12126). 8 Coincidentally, neither of these banks
appears as a named party in any published case. Rather, these two banks are mentioned only in passing in
a few reported cases, and the references are of no import. 9

A Feast of Feist

The Durant Banks were adverse to railroads, 18 local school districts, 11 the State of Oklahoma, 12 the
Internal Revenue Service, 13 their customers 14 (including minors), 15 and area merchants. 16 The Durant
Banks were overly aggressive in the amounts charged for loans, and in their prosecution of money owed
them. 17 After the issuing period, surviving Durant Banks sued longtime "business friends," 18 their own
attorneys, 19 and the United States.'- 8 A barometer of a bank's goodwill in the community is what juries
think of them. 21 In the jury trials identified in published cases, 22 the verdict went against the Durant
Banks nearly every time. 23 The published cases do not reveal that the Durant Banks ever won a jury ver-
dict in their hometown. This is odd, considering the advantage a small town bank has when selecting a
j my . 24

When a Durant Bank did win a case, it is difficult to conclude that the cause of victory was related to
the bank's political good will, if any, the bank's litigation strategy, or something else the bank did. For
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example, in 1949, the Durant National Bank in Durant prevailed in a dispute over whether certain paving
bonds issued by the City of Durant, and now owned by the bank, created a lien against the Plaintiffs prop-
erty. 25 The Plaintiff sued the City of Durant, the County Treasurer of Bryan County, the Board of County
Commissioners of Bryan County, and the Durant National Bank in Durant. The Plaintiff filed suit "to quiet
title to certain lots in the Normal Heights Addition to Durant." The case was tried without a jury to the
Honorable Roy Paul, District Court Judge of Bryan County, Oklahoma. The case was submitted on an
agreed statement of facts, which means that Judge Paul did not have to weigh the credibility of the wit-
nesses. Judge Paul ruled in favor of the Bank. The Supreme Court of Oklahoma affirmed the decision. The
Bank had the good fortune to have its interests aligned with Durant's political Establishment in this case.
Apparently, you cannot fight City Hall, even when City Hall has a Durant Bank for a co-defendant.

The Fiesty Boys

The published cases provide no direct insight into the Durant Banks' decision-making processes.
Similarly, the published cases reveal only glimpses of the mentality of the Durant Bank Officers and
Directors. 26

L.F. Lee, President of the First National Bank of Durant, was no stranger to litigation. In one case,
Mr. Lee appears as a witness. However, the parties' dispute was likely instigated by Mr. Lee. 27 On
September 11, 1911, Mr. Lee, and an unnamed partner, purchased the "Corner Drug Store" in Durant for
$11,000.00. The plaintiff, E. Schlegel, was the Real Estate Broker who "interested and procured" Mr. Lee
to purchase the property. Mr. Schlegel alleged that the defendant, E.E. Fuller. had failed to pay Mr.
Schlegel the $500.00 agreed upon commission. The opinion indicates a possible reason why. The Court
stated:

"There is no conflict in the evidence as to the fact that the property was listed with the

944:1-7,11;;-e   OVA.
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plaintiff, and that the plaintiff called Lee's attention to the property, and priced it to him at
$11,500; that they talked at length about the deal, and almost immediately after this conversa-
tion Lee went to talk to the defendant and talked with him in person about the deal, and on the
date alleged in the petition closed the deal with the defendant for the property at $11,000."
Reading a bit between the lines, it looks like Mr. Lee successfully induced a breach of the commission

agreement to get himself a discount on the purchase price. However, the Court does remark that it
"appears that Lee did not tell the defendant he had been negotiating with plaintiff." The plaintiff only sued
the seller, although Mr. Lee testified as a witness. The defendant disputed the terms of the listing agree-
ment and whether the plaintiff was a procuring cause of the sale. A Bryan County jury, empanelled by the
Honorable A.H. Ferguson, found for the plaintiff, awarding him $250.00. The defendant appealed and lost
again.

The second published case involving L.F. Lee, comes nearly ten years later. 28 On November 8, 1921,
Mr. Lee signed and swore out a criminal complaint that L.J. Bryan had "unlawfully, wrongfully and mali-
ciously entered and passed a certain yard and enclosed field on the Smith Lee farm east of Wade in Bryan
County after being expressly forbidden by the owner thereof not to do so." 29 On November 19, 1921, a
Bryan County jury acquitted Mr. Bryan.

On September 26, 1922, Mr. Bryan sued Mr. Lee for malicious prosecution. A jury trial began on
March 26, 1925. It appears from the evidence that Mr. Bryan was either working on the farm for a tenant,
or was a tenant himself. The testimony of the plaintiff makes a case that Mr. Lee was using the criminal
charge as a more expeditious and less expensive alternative to an eviction. 30 However, the Honorable
Porter Newman, District Court Judge of Bryan County, disagreed. Judge Newman directed the verdict for
Mr. Lee, and entered a judgment in Mr. Lee's favor. The Supreme Court of Oklahoma affirmed the judg-
ment for reasons unrelated to Mr. Lee's credibility. The Supreme Court of Oklahoma was constrained by
prior opinions reflecting the public policy of encouraging the reporting of crime. 31 The Supreme Court of
Oklahoma was also impressed that Mr. Lee conferred with "his attorneys and the county attorney of Bryan
County." 32 The Supreme Court of Oklahoma specifically pointed out that the County Attorney's testimo-
ny showed a "careful investigation," "including a consultation with C.C. Hatchett, a reputable lawyer of
Durant."33 It is not clear whether Mr. Hatchett was one of Mr. Lee's attorneys, or whether he was inde-
pendently contacted for an opinion by the County Attorney. 34 Regardless, the Supreme Court of Oklahoma
considered Mr. Hatchett sufficiently disinterested or objective, so that it could not be said that the crimi-
nal prosecution lacked probable cause.

In 1928, W.C. Slaughter, a V.P. and "active manager" of Durant National Bank, was accused by cus-
tomers of crawfishing 35 a dea1. 36 The Court let him, despite a pretty good argument that the parties' long
time course of dealing required the bank to honor the customary deal.

The competency of one director would be discussed in a will contest. 37 The Honorable Robert L.
Williams died on April 10, 1948, at age 79. Judge Williams last revised his will on October 11, 1947. Judge
Williams left his four brothers one dollar each, and gave most of his estate to a public library in the City of
Durant and a small rural church (founded by his father), in his home state of Alabama. Not surprisingly,
Judge Williams' brothers challenged the will. Several "prominent citizens of the state" and a "large num-
ber of citizens of Durant" testified that before and after the making of the will, Judge Williams actively
functioned as president of the Oklahoma Historical Society and as a director in the Durant National Bank.
While Judge Williams was a retired Circuit Court Judge, on various occasions in the 5-6 years preceding
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his death, he was assigned to hold court both in Oklahoma and Texas. However, Judge Williams' secretary
testified for the brothers, claiming that in Judge Williams' later years, he was incompetent and incapable
of managing his property or business. The secretary had to admit that in early 1948, the last months of
Judge Williams' life, she purchased 120 acres from him and at that time she considered Judge Williams
competent to sign the deed and convey the property to her. The secretary also testified that Judge Williams
made his own deposits at the bank and that he wrote various checks and made various notations thereon.
The Court summarized the testimony and documents introduced, stating that while the evidence in the
"voluminous record" was conflicting, the "great preponderance" of the evidence supported the finding that
Judge Williams was mentally competent at the time he made the last revision to his will in 1947. 38 The
record is silent as to the bank's concern, if any, over how a finding of mental incompetence of one of its direc-
tors might affect its business, either legally or by loss of consumer confidence.

More recently, a published case discusses some of the evidence supporting a civil fraud finding against
the First National Bank in Durant. 39 The bank loaned Honey Creek Entertainment Corp. $2.25 million to
buy the Arbuckle Wilderness Park in Murray County, Oklahoma. Lena Clancy, Jim Ranier, and Ron
Armitage each owned one-third (1/3) of the stock in Honey Creek. Alan Dufur was the President and C.E.O.
of the bank and was "closely involved" in the transaction. 48 The bank took all Honey Creek assets and the
owners' stock as security. Additionally, the bank "required" each owner to personally guarantee the loan.
The bank also required additional collateral. Clancy's separately owned company, Acme, mortgaged to the
bank 3,000 acres of ranch land in Bryan and Atkota Counties. When Honey Creek defaulted, the bank sued
Honey Creek and Clancy for a money judgment and sued Acme to foreclose on the acreage. Honey Creek
immediately filed for bankruptcy, but the case against Clancy and Acme proceeded. Clancy and Acme
defended by alleging that the bank, through Dufur, fraudulently induced Clancy to execute the guaranty
by his repeated "oral assurances" that if Honey Creek were to default, Clancy would not incur liability and
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Acme's mortgages would not be foreclosed until after all the Honey Creek assets were sold and the sales
proceeds applied to the debt, and even then Clancy would only be liable for one-third of the remaining
indebtedness, if any. Clancy also asserted a counterclaim against the bank for negligence in impairing the
value of Honey Creek's assets. After a three day trial in September, 1998, the jury returned a verdict
against the bank, finding that Dufur had fraudulently induced Clancy to sign the agreements. The jury
found in favor of Clancy on her negligence counterclaim against the bank and awarded $1,860,000.
Because the jury found that Clancy was 20% responsible for her damages under Oklahoma's comparative
negligence statute, the trial court awarded money damages to Clancy in the amount of $1,488,000. The
bank appealed. The Court of Appeals reversed in favor of the bank.

Both sides sought review in the Supreme Court of Oklahoma. The Supreme Court determined that
both sides should take nothing from each other. The Supreme Court found that sufficient evidence exist-
ed to support the jury's finding that Dufur fraudulently induced Clancy to execute the guaranty and mort-
gage. Reviewing the evidence favorable to Clancy as true, the Supreme Court noted that Dufur and Clancy
had a long-term business relationship. Dufur was Clancy's personal Banker and "business friend," so much
so that Clancy developed a "high degree of trust" in Dufur. Dufur knew that Clancy trusted him and relied
on his advice.`+ The mortgage came up late in the transaction. Clancy did not agree to it first. However,
Dufur assured her that the Acme mortgages were needed in an "abundance of caution that would probably
never be needed." On Clancy's counterclaim for negligence, the Supreme Court held that the Bank did not
owe Clancy, a guarantor, any duty to preserve the value of Honey Creek assets. Therefore, both sides ended
up taking nothing.

Fiest Sans? Still Feisty after all these years?

To summarize, in nearly a centuries worth of published cases, nothing "nice" appears about the
Durant Banks. The Durant Banks' continual court disputes with just about every type of person or entity
show a feisty nature uncommon in the banking industry. However, a recent unpublished criminal case 42

calls into question whether the existing banks of Durant remain "feisty?" In 2003, Kevin G. Maxwell, a
first time offender, plead guilty to robbing a bank in Durant "with nothing more than his hand inside his
jacket pocket, which the teller believed was a weapon. Specifically, [Maxwell] approached the teller and
told her to place all her money in a white bag, starting with the 'big bills.' At least twice [Maxwell] told
[the teller] to hurry. When the teller asked him to repeat what he had said [Maxwell] moved his hand
inside his coat, which led her to believe he had a weapon. Throughout the duration of the robbery,
[Maxwell] kept his hand in his coat. The bank surveillance camera showed him at the teller station with
his right hand reaching across his torso, concealed inside his jacket. At one point [Maxwell] said to [the
teller]: 'you better have more than that.' After receiving the money, [Maxwell] apologized to the teller, then
left the building." Calm prevailed and Maxwell "was apprehended twenty minutes later with the money
but with no weapon." 43 This occurrence more resembles a transaction than a "hangin' crime."'" The opin-
ion does not describe any facts indicating that the bank showed any Sooner spirit. Looking at the published
cases, one could stretch to satire, and imagine the following chain of events:

1. The Teller does not comply. Instead, the Teller confronts Mr. Maxwell (who besides being the rob-
ber du jour, also has an account at the bank);

2. When Maxwell does not yield, the Teller uses her hand as a weapon and slaps Maxwell into sub-
mission;



SIG111,TIPIDATAIOG sicituumilveriir
15(TICKII.TrAITMINTAT4, 	01.111111E T111.1.1.110r

Iljntiffill3Mt4,111.111FI4101101141.4611\ 	,

TOE DURANT
NATIONAL BANK IN

03	 DC RANT
0	 OKLAHOMA
CI 	 0011 PAY TO TM C S.A. ON OrNANO

T'I N'TYINAI.UMS

0000179A
-y

37 	 -,-Awimor

I3
BY tit

D000179A

PAPER MONEY • May/June 2006 • Whole No. 243   199

3. The Teller's testimony gets Maxwell convicted. Maxwell is sentenced to 40 years (only because
death was not a sentencing option). The bank insists that the Teller has to take vacation time
for the two days she spent at the trial. The bank demands that the Teller give the bank the
mileage money attached to her subpoena. The bank decides that Maxwell will no longer have
free checking, and his account soon shows a negative balance;

4. From prison, Maxwell sues the bank, for among other things, assault, negligent security and con-
version;

5. The bank counter-claims for $31.13 in unpaid bank charges;
6. The bank refuses to settle, vowing not to "pay that Criminal one dime!"
7. The case is tried to the jury;
8. Maxwell represents himself. The bank has three attorneys (including a Philadelphia lawyer). One

of the attorneys spends night and day with the Teller, preparing the Teller to testify (at least
that's what the bill says);

9. The bank loses. The bank blames the loss on the poor performance of the Teller on the witness
stand;

10.The bank appeals. The bank is somewhat successful. The punitive damage portion of the verdict
is reduced to $500,000.00;

11.The bank sues its insurance company for not paying the judgment;
12.The Teller sues the bank in a class action for violations of Federal wage and hour laws (the insur-

ance company denies this claim too). The bank fires the Teller the day the bank is served. The
bank refuses to settle, vowing not to "pay that witch one dime!" The Teller files a separate case
for libel, because the bank is quoted calling her a "witch" in the local paper. The bank does not
send the libel case to its insurance company. However, the bank will sue its attorney later for
failing to do so;

13.The Tellers' cases are tried before juries;
14. The bank appeals both losses;
15.The bank wins one of the two appeals. The bank's Directors can now safely refer to the Teller as

the "Witch," during breakfast at the cafe; and
16. The bank sues and wins big against its former attorney. The bank tells the Comptroller of

Currency that litigation is now a profit center.
Of course, the passive conduct detailed in the Maxwell opinion could be explained by the fact that the

bank robbed was Landmark Bank, not one of the national currency issuing banks of Durant, Oklahoma. 45

Endnotes
1 MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 427

(10th ed. 1995) (feisty: adj. (1) chiefly Southern & Midland; (a) full

of nervous energy: fidgety; (b) being touchy and quarrelsome; (c)

being frisky and exuberant; (2) having or showing a lively aggres-

siveness: spunky); THE AMERICAN HERITAGE DICTIONARY OF

THE ENGLISH LANGUAGE (4th ed. 2000) (feisty: adj. Touchy;

quarrelsome; (2) Full of spirit or pluck; frisky or spunky); www.the-

freedictionary.com/feisty (feisty: adj. (1) Showing courage; "the

champion is faced with a feisty challenger": plucky; spunky; spirit-

ed; (2) irritable and looking for trouble; "too touchy to make judi-

cious decisions": touchy; ill-natured).

2 See Office of the Comptroller of the Currency, A Guide
to the National Banking System, COMPTROLLER'S CORPORATE

MANUAL, May 1999, at 3 ("The national banking system was con-

ceived by President Abraham Lincoln and Treasury Secretary

Salmon P. Chase to revive the national economy and promote a

uniform system of currency and credit. The National Currency Act,

which created the national banking system, was enacted in 1863.
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Provisions of that Act were reenacted and clarified by the National

Bank Act, enacted a year later, in 1864. The opening in

Philadelphia of the first bank chartered under the new system pre-

sented the United States with a fresh means to promote a sense of

nationhood based on uniformly regulated financial institutions and

a growing economy. The issuance of 'national bank notes' by

national banks alleviated a serious obstacle to interstate commerce

that existed before the Civil War.").

3 The City of Durant, Oklahoma (the "Magnolia Capitol of

Oklahoma") was officially recognized in 1872. In 1900, the City

had a population of nearly 3,000. In 2000, the City had a popula-

tion of 13,549. Durant is the home of the headquarters of the

Choctaw Nation. Durant currently lists three financial institutions,

only one of which (First National Bank in Durant) issued national

bank notes. Durant's current banking institutions have nearly a bil-

lion dollars in combined total assets. Durant is the county seat of

Bryan County, Oklahoma. Durant is located in south-central

Oklahoma. Durant's proximity to Dallas, Texas, is closer than its

proximity to either Oklahoma City or Tulsa, Oklahoma. See
www.durant.org ; www.ok-durant.org/content/marketing/full pro-

file.pdf. In 1911, the Supreme Court of Oklahoma stated that

Durant was "a city of 5,300 inhabitants." See Missouri, 0. & G.
RY. Co. v. State, 119 P. 117, 117 (Okla. 1911). In 1949, the

Supreme Court of Oklahoma had cause to discuss the City of

Durant in a case where the City of Durant enjoined a mule barn

from operating because the barn's downtown location constituted a

nuisance. See Dobbs v. City of Durant, 206 P.2c1180, 181 (Okla.

1949). The Trial Court called the defendant, who had operated his

mule barn for 17 years near Main Street, "a victim of progress."

See id. The Supreme Court began its opinion stating "Ltl he evi-

dence shows by 1940 census Durant has a population of more than

10,000; the barn is located downtown and within a block or two or

[sic] 14 cafes and sandwich shops, 12 grocery stores, two drug

stores, two fruit stands, one bakery, three hotels and a bus station."

Id. For insight into race relations in Bryan County during the third

charter period of national bank notes (1902-1935), see Roberts v.
State, 225 P. 553, 554 (Okla. Crim. App. 1924) ("In communities

where white people and negroes reside, business relations between

the races are inevitable, and just how far social relations should

extend is a question concerning which good people entertain differ-

ent ideas. Social equality between the races is of course unthink-

able; such equality would bring about the moral degradation of

both races."); and Blanton v. State, 239 P. 698, 699-700 (Okla.

Crim. App. 1925) (Court of Criminal Appeals of Oklahoma reverses

order of contempt against the Exalted Cyclops and other members

of the Ku Klux Klan, Durant Klan No. 42. The Klansman failed to

bring the grand jury records subpoenaed in connection with "an

investigation relating to the alleged whipping of one Ned Bates and

Tom Mayo." The Honorable Porter Newman, District Court Judge

of Bryan County, told the Klansman to have the records in court by

1:30 p.m. that same day. When the Klansman returned without the

documents, Judge Porter sentenced them to 30 days in the county

jail and fined them $50.00. The Appellate Court found that Judge

Newman should have afforded the Klansman written notice of the

accusation, reasonable time for a defense, and the right to have a

trial by jury.).

4 Judicial opinions contained in Legal Reporters (referred

to as "published" cases) come from a tiny fraction of actual court

disputes. Nearly all civil cases settle before trial, and a substantial

number of cases actually tried, settle before an appeal is filed. See
Leslie L. Cooney & Lynn A. Epstein, Classroom Associates: Creating
a Skills Incubation Process for Tomorrow's Lawyer, 29 CAP. U.L.

REV. 361, 374 n.58 (2001) (listing surveys conducted over the pre-

vious two decades in numerous jurisdictions, and observing that

"the percentage of cases that settle before trial consistently falls

between 90% to 96%."); U.S. Department of Justice, Civil Trial
Cases and Verdicts in Large Counties, 1996, BUREAU OF JUSTICE

STATISTICS BULLETIN, Sept. 1999, at 12 ("Similar to State Courts,

only a small portion (3%) of the number of Federal tort, contract,

and real property cases terminated reached trial."); Marc Galanter

& Mia Cahill, "Most Cases Settle"; Judicial Promotion and
Regulation of Settlements, 46 STAN. L. REV. 1339, 1350 (1994)

(Discussing benefits of settlement); Prof. Irene Scharf, Torts: Course
Notes and Syllabus, SOUTHERN NEW ENGLAND SCHOOL OF

LAW, at 1 (Fall 2001) ("Virtually all of the cases we will study will

be at an appellate court, as the parties failed to settle their cases

prior to trial, during, or even following trial. Keeping in mind that

the percentage of controversies that are litigated — as opposed to

settled — is small, and that the percentage that finally reach the

appellate level is even smaller still, our study of only appellate

cases may offer you a distorted impression of what lawyers do.").

One veteran trial attorney has commented that banks are more like-

ly to settle cases. See MICHAEL LOUIS MINNS, THE UNDER-

GROUND LAWYER 121 (1989) ('Bank attorneys don't usually go

to trial; they usually bluff until right before a final court date and

then settle."). Therefore, in most civil cases (particularly in State

Courts), no opinions are ever written. When an opinion is written,

the Justices often choose not to designate the opinion for publica-

tion, which means the opinion is of lesser or no precedential value.

See David W Holman, Is an Unpublished Opinion Still an
Opinion?, THE APPELLATE ADVOCATE, Vol. XII, No.2, at 4-5

(Spring 2000) (Stating that, unpublished opinions are now "pub-

lished" in the sense that they are available through an electronic

database). In terms of scarcity, published cases are the star notes of

the judicial system. Within this scarce circle is an additional subset

of rarities. Certain appellate districts designate few opinions for

publication. See Mark E. Steiner, The Use of Authority: Lone Stare
Decisis Revisited: Ethics and Authority in Texas Appellate Courts in
Light of Recent Rule Changes, 17TH ANNUAL ADVANCE CIVIL

APPELLATE PRACTICE COURSE, chp. 15, at 17 (Sept. 11-12, 2003)

(citing Texas Judicial System Annual Reports) (Of the 14 courts of

appeals in Texas, the Dallas District designated less than 6% of its

opinions for publication in 1997 and 1998, whereas the San

Antonio District designated about 33%. The average publication

rate for the combined 14 Texas courts of appeals from 1997-1999

was approximately 18%). Therefore, a study of published cases
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from a specific locale will most likely be anecdotal, because of the

lack of a statistically reliable sample.

5 Compare Peter Huntoon, Oklahoma was Too Uncivilized
to Host a National Bank, PAPER MONEY, March/April 2004 (Whole

No. 230) at 104; with In re Casey, 173 B.R. 581, 585 (Bankr. E.D.

Tex. 1994) ("Hit should come as no surprise that a conservative

lending institution such as a bank would generally favor conserva-

tive appraisals for the purpose of risk allocation."); Union Nat'l
Bank v. United States, 237 F. Supp. 753, 764 (N.D. Ohio 1965)

("These depression born banks, which naturally exercised conserva-

tive management during the depression..."); Patricia A. McCoy, A
Political Economy of the Business Judgment Rule in Banking:
Implications for Corporate Law, 47 CASE W. RES. L. REV. 1, 44

(1996) ("The cautious mores of post-World War II bank managers,

who had grown up during the Depression and had come of age in

an era that fostered risk aversion, further reinforced bank tendencies

toward conservatism."); Jody D. Newman, Note, Exchange Controls
and Foreign Loan Defaults: Force Majeure as an Alternative
Defense, 71 IOWA L. REV. 1499, 1525 n.1 (1986) ("Banks tend to

negotiate rescheduling and avoid declaring loans in default because

this would require loan write-offs."); Jonathan R. Macey & Geoffrey

P. Miller, Corporate Governance and Commercial Banking: A
Comparative Examination of Germany, Japan, and the United
States, 48 STAN. L. REV. 73, 111 (1995) ("The highly leveraged cap-

ital structure of banks and their large exposure to demand deposits

further enhance the banks' conservative tendencies."); Investment
Co. Institute v. Camp, 401 U.S. 617, 637 (1971) ("It is not the

slightest reflection on the integrity of the mutual fund industry to

say that the traditions of that industry are not necessarily the con-

servative traditions of commercial banking."); Rodriguez v. Banco
Central, 155 F.R.D. 403, 407 (D. P.R. 1994) ("We recognized at the

time of the summary judgment motion that the natural person fin-

anciers were aggressive businessmen and that the challenged land

transactions were not the type with which a fiscally-conservative

banking institution would have become involved."); Blankenship v.
Boyle, 329 F. Supp. 1089, 1101 (D. D.C. 1971) ("IDIividencl levels

were in accord with the general parsimony that conservative

bankers usually display toward shareholders at dividend time.");

North Fort Worth State Bank v. Commissioner, 22 T.C. 539, 547

(1954) ("The evidence shows that petitioner in making its loans did

not follow the pattern of banks generally, but carried on a loan

business closely resembling that of the so-called 'small loan' opera-

tors. On such loans the rate of return is very much greater than that

on more conservative loans made by banks generally."); Kawauchi
v. Tabata, 413 P.2d 221, 232 (Haw. 1966) (Referring to "erroneous

results... produced by superimposing the conservative approach of

a bank on the transaction..."); First State Bank v. Northern Trust
Co., 191 N.W. 470, 476 (N.D. 1922) (equating "good" banking

with "conservative" banking); People's Savings Bank v. First
National Bank, 173 P. 52, 53 (Wash. 1918) (equating "sound"

banking with "conservative" banking); Hibernia National Bank v.
Louisiana Tax Com., 196 So. 15, 23 (La. 1940) (equating "sound"

banking with "conservative" banking); State v. Salary Purchasing

Co., 218 S.W.2d 571, 572 (Mo. 1949) (Court assumes as a given

that Banks are conservative, making reference to "banks and other

conservative money lenders.").

6 See DON. C. KELLY, NATIONAL BANK NOTES (4th ed.

2004, CD update Feb. 2006); IRA S. FRIEDBERG, PAPER MONEY

OF THE UNITED STATES 279-281 (17th ed. 2004).

7 See DON. C. KELLY, NATIONAL BANK NOTES (4th ed.

2004, CD update Feb. 2006).

8 See DON. C. KELLY, NATIONAL BANK NOTES (4th ed.

2004, CD update Feb. 2006); IRA FRIEDBERG, PAPER MONEY OF

THE UNITED STATES 73, 103, and 279-281 (17th ed. 2004).

9 See Bowles v. Perkinson, 213 P. 74, 75 (Okla. 1923)

("Controversy" between the City of Durant (Mayor and City

Council) and the City Water Superintendent "over the method of

conducting the water department." The City obtained a restraining

order enjoining the Water Superintendent from using any funds and

prohibiting the Durant National and Commercial National Banks

from paying out any money "unless on warrant duly issued." The

Hon. George E. Marsh, Judge of the District Court of Bryan County,

Oklahoma, tried the case. Judge Marsh dissolved the temporary

injunction and dismissed the City's case. The Supreme court of

Oklahoma affirmed the Judgment.); Phillips v Kight, 280 P. 439,

442 (Okla.1929) (Guardianship dispute where reference made to a

$1,221 check drawn on Commercial National Bank of Durant);

Western & Southern Life Ins. Co. v. Crook, 289 P. 728, 729 (Okla.

1930) (A loan default and foreclosure dispute, where plaintiff

sought to have a Receiver appointed. The Court quotes a stipulation

of the parties that Mr. Crook, one of the Defendants, passed "what-

ever title he had to American National Bank of Durant 01(1a., ... is

not an active concern, but is in the process of liquidation...."

However, the Court does refer to the Bank (or its Agent) as one of

the "contesting defendants." The summary of the testimony, heard

in June 1928, reveals that the Crooks were losing a farm. Several

witnesses provided interesting details about the property. One

defense witness testified "that conditions were improving in Bryan

County."); Grimsley v. Board of County Comm'rs, 9 Fed. Appx. 970,

971-972 (10th Cir. June 6, 2001) (Describing transaction where

plaintiff obtained a loan in 1984 from American National Bank of

Durant and stating that in February, 1987, the Bank went into "the

receivership of the Federal Deposit Insurance Corporation.").

10 See Missouri, K. & T RY. Co. v. State, 133 P. 35, 37-38

(Okla. 1913). This case involved a dispute over the location where

several railroads would build and operate a joint or union passen-

ger depot in the town of Durant. The Court previously affirmed an

Order of the State Corporation Commission that found that the

existing depot was "inadequate." The Court quotes testimony

before the State Corporation Commission from "three citizens of

Durant," including Mr. E.T. Rhines, President of the First National

Bank of Durant. The citizens testified in favor of the present loca-

tion of the depot (on the VVest side), rather than the proposed loca-

tion (on the East side). The Court agreed, with the citizens, stating

that the only benefit of the proposed location was that it would

"overcome some operating difficulties" for one of the railroads. The
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Court modified the Order of the Commission so that a new Station

could not be built at the proposed location until "some provision

was made" to make it safer.

11 See First National Bank of Durant v. School District No.

4, 120 P. 614, 614-615 (Okla. 1912) (Treasurer of School District

told a Bank V.P. not to pay a $250 check. The Bank V.P. said the

Bank would not pay the check, but then paid it anyway. The

Honorable Charles A. Phillips, Judge of the County Court of Bryan

County, entered a judgment for the School District. The Bank

appealed. The Bank lost the Appeal).

12 See In re Assessment of Durant National Bank, 230 P.

712 (Okla. 1923). In this case, the Bank appealed an additional

assessment on its shares of stock for 1917-1920. The Honorable

John Finney, Judge of the County Court in Bryan County, found that

the Bank failed to list $80,000 in public building bonds during

each of the four years in question. The Opinion contains the

assessment list for 1919, filled out by B.A. McKinney, as "officer of

the bank." The list provides that there are 1000 shares of capital

stock. The Opinion refers to a schedule that lists each stockholder

and the number of shares per stockholder. The Opinion states that

the value per share represented in the schedule was $200 per

share. It was an undisputed fact that McKinney deducted the

amount of capital invested in public building bonds from the total

valuation of bank shares, when the statute in force at the time did

not authorize such a deduction. Based on the distinction that the

property was "listed," rather than "omitted," the Supreme Court of

Oklahoma held that the County could not reassess the shares when

the taxes had already been paid. The Supreme Court of Oklahoma

noted that the County did not "intimate" that the Bank committed

fraud or false representations in connection with the assessment.

The Court further noted that the legislature had not provided a

method for dealing with reassessing property that was "grossly

undervalued" in these circumstances. Therefore, the Supreme

Court of Oklahoma instructed the Judge of the County Court to set

aside the assessment against the Bank.

13 See First National Bank of Durant v Commissioner, 6

B.T.A. 545, 545 and 549 (1927) (A proceeding to re-determine defi-

ciencies in income and excess profit taxes for years 1919 and

1920, amounting to $2,893.88. Bank won for the year 1919. IRS

won for the year 1920.).

14 See Durant National Bank v Bennett & Co., 271 P. 141,

142 (Okla. 1928) (Customer alleged that the Bank breached an

implied agreement based on a longstanding course of dealing

between them. The Honorable Porter Newman, Judge of the District

Court of Bryan County, found for the Customer. The Supreme Court

of Oklahoma reversed, saying that W.C. Slaughter, a Bank V.P. and

recent active manager of the Bank, was not bound by the

Customer's dealings with different bank officers in prior years. The

Supreme Court ordered that judgment be entered in favor of the

Bank); Farmer's National Bank of Durant v. Suther, 116 P. 173, 173-

174 (Okla. 1911) (Customer recovers Judgment against Bank when

Court found Bank received usurious interest on loans. Bank

appeals. Bank loses appeal).

15 See Carroll v. Durant National Bank, 133 P. 179, 180

(Oka. 1913) (Bank sues Defendant over a "written instrument" he

executed in the "Indian Territory" while he was a minor. The

County Court of Marshall County rendered judgment for the Bank

and Defendant appealed. The Supreme Court of Oklahoma

reversed, sending the case back to the County Court to determine

whether the Defendant ratified, in writing, the contract sued on,

after Defendant arrived at full age. The Supreme Court stated that if

Defendant ratified in writing, then the Bank will win. If Defendant

did not so ratify, then the Defendant wins.).

16 See Farmers' National Bank of Durant v. Ardmore

Wholesale Grocery Co., 127 P. 1071, 1071-1072 (Okla. 1912)

(Ardmore Wholesale Grocery sued J.J. Baker and the Bank in the

County Court of Greer County on account for $266.31 for goods,

wares and merchandise sold to Baker at his request. Ardmore

Wholesale Grocery also named the Bank, alleging the Bank

assumed Baker's debt. The case was tried to a jury. The verdict was

for Ardmore Wholesale Grocery. The Bank appealed. The Supreme

Court of Oklahoma reversed the judgment, and ordered a new trial

on the ground that the Bank did not assume the debt in writing.);

Frensley Brothers Lumber Co. v. Firemans Fund Insurance Co., 229

P. 598, 599-600 (Okla. 1924) (First National Bank of Durant suc-

cessfully claimed that $1,800.00 in insurance assigned to it,

trumped the liens of the Lumber Company that furnished the lum-

ber for construction of the residence on the Property of M.F. and

Mary Cordell, husband and wife. However, the Supreme Court of

Oklahoma reversed with directions to enter judgment for the

Lumber Company, stating that the Bank took the assignment from

the Cordells with knowledge of the Lumber Company's lien. Mr.

Cordell originally assigned the insurance to the Lumber Company.

However, after the Lumber Company had to file suit against the

Insurance Company to get paid, somehow, Mr. and Ms. Cordell

joined in an assignment of the insurance proceeds to the Bank. The

Opinion is silent on why this occurred, nor does it describe the

underlying relationship between the Cordells and the Bank.).

17 See Slither, 116 P. at 173 (Judgment against Bank as

penalty for charging usurious interest on loans); Booker v. First

National Bank, 245 P. 881, 881-882 (Okla. 1926) (Improper attach-

ment on, and garnishment affecting, the Debtor's Homestead).

18 See First National Bank in Durant v. Honey Creek

Entertainment Corp., 54 P.3d 100, 102 - 103 (Okla. 2002).

19 See First National Bank of Durant v. Trans Terra Corp.

Int'l., 142 F.3d 802 (5th Cir. 1998) (Attorney Malcolm Douglas of

the law firm of Lane and Douglas, prepared a title opinion for the

Bank's benefit. The Bank relied on the Opinion and loaned 1.5

million. The Borrower defaulted. When the Bank proceeded to

foreclose on the collateral, it discovered that the title opinion was

incorrect. The Borrower owned far less of an interest than what

Douglas represented in his opinion. The Bank sued several parties,

including Douglas, his partner and their law firm. The Bank's

expert said Douglas was negligent in preparing the Opinion with-

out having examined the courthouse records. The jury sided with

the Bank, awarding damages in the amount of the deficiency of the
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loan (approximately $1.2 million). However, the Trial Judge threw

out the verdict, saying that as a matter of law, the Bank was not the

attorneys' client, so the Bank could not recover. However, the

Court of Appeals held that even though an Attorney-Client relation-

ship did not exist between Douglas and the Bank (and therefore,

the claim for attorney malpractice would not lie), the law did rec-

ognize the Bank's claim for negligent misrepresentation. The Court

of Appeals also held that the Bank could recover only on a more

limited measure of damages. Accordingly, the Court of Appeals

sent the case back to the Trial Court for further proceedings.).

Epilogue from outside the published case: On June 17, 1999, the

Trial Court eventually enters judgment in favor of the Bank and

against the individual attorneys and the law firm for approximately

5816,000.00, and the Court's record indicates the judgment has

been satisfied as to attorney Don Lane.

2° See Durant National Bank v. United States, 168 F. Supp.

203, 203-204 (E.D. Okla. 1958) (An aviation company assigned a

contract to the Bank. When the Bank sued for the $5,622.88 clue,

a Federal District Judge ruled that the contract was not assignable.

The Bank took nothing and was ordered to pay costs.).

21 See Erik Moller, Trends in Civil Jury Verdicts Since
1985, RAND INSTITUE FOR CIVIL JUSTICE RESEARCH BRIEF

(1996), at 7 ("((Jury verdict data can provide useful information

about the signals that attorneys and potential claimants receive

from the civil justice system....").

22 See Durant National Bank v. Cummins, 148 P. 1022,

1022-1023 (Okla. 1915) (The Bank lost in a trial before the Justice

of the Peace. The Bank appealed to County Court and tried the

case to a jury. The Bank lost again. However, the Supreme Court

reversed and sent the case back to the County Court.); Ardmore
Wholesale Grocery Co., 127 P. at 1071 - 1072; Honey Creek
Entertaimment Corp., 54 P.3c1 at 103 (Verdict awarding $1.86 mil-

lion to Customer against Bank.); see also School District No., 120 P.

at 614 (Judge instructs jury to find against the Bank.).

23 Except in two situations. In the first case, the

Honorable J.H. Linebaugh, Judge of the District Court of Coal

County, "directed" the jury to find for the Bank. See Jackson v.
Durant National Bank, 224 P. 960, 960 (Okla. 1924). In 1930, the

Supreme Court of Oklahoma affirmed the Judgment of the

Honorable Porter Newman, Judge of the District Court of Bryan

County, who "instructed" the jury to find for the Bank in a suit to

recover a promissory note of $2,383.95 and to foreclose on the

personalty given in security. See Potts v. First National Bank of
Durant, 287 P. 1003 (Okla. 1930). The Defendants, E.F. and Fannie

Potts, denied executing the instruments sued on. See id. Finding

the Potts' evidence in denial of the execution of the instruments to

be "practically no evidence at all," the Supreme Court of Oklahoma

held that Judge Newman's decision not to allow the jury to decide

the case was proper. See id. In practice, the "direction" or "instruc-

tion" given to the jury is really a command. In sonic jurisdictions,

"directing a verdict," is a complete fiction. The Judge actually dis-

misses the jury before they can begin deliberations and enters a

judgment for the Defendant. Therefore, a directed verdict may well

be contrary to whom the jury wants to find for.

In 1997, the Bank did finally get a favorable jury verdict.

However, the case was tried in Texas, and the Defendants were

lawyers. See Trans Terra Corp. MCI., 142 F.3cl at 806.

24 For example:

• Juror Profiling. A Bank has personal information on

members of the jury pool, by virtue of its loan files.

• Political Influence. Bank directors are often the towns

"who's who." It is likely that a Director is also a juror's doctor, den-

tist, veterinarian, insurance agent, political representative, real

estate agent, or equipment dealer.

• Economic Coercion. A Bank has subtle coercive power

since prospective jurors may have loans with the Bank, or may

want loans from the Bank.

Texas even has a rule of procedure to keep a local Bank

from "home-towning" its opponent. See TEX. R. CIV. P. 257, which

states:

A change of venue may be granted in civil causes upon

motion of either party, supported by his own affidavit and the affi-

davit of at least three credible persons, residents of the county in

which the suit is pending, for any following cause:

(a) That there exists in the county where the suit is pend-

ing so great a prejudice against him that he cannot obtain a fair and

impartial trial.

(b) That there is a combination against him instigated by

influential persons, by reason of which he cannot expect a fair and

impartial trial.

(c) That an impartial trial cannot be had in the county

where the action is pending.

(d) For other sufficient cause to be determined by the

court.

Needless to say, in a small county, the Bank knows who its

enemies are on the jury panel.

25 See Williams v. City of Durant, 202 P.2d 418, 418 -420

(Okla. 1949).

26 It appears that Courts were cognizant of the impact

their findings might have on the reputations of Bank Officers. See,
e.g., First State Bank of Durant v. Smith, 140 P. 150, 150 - 152 (Okla.

1914) (Bank sued C.H. Hardin Smith, president of "Durant State

Bank [Oklahoma State Bank] of Durant Okla," a Bank that was in

failing condition and in the hands of the State Banking

Commissioner. Smith owed Oklahoma State Bank $35,000 and

owed First State Bank money. First State Bank attached certain of

Smith's real estate, claiming that Smith had or was about to dispose

of the property with the intent to defraud, hinder or delay creditors.

The District Judge of Bryan County, Summers Hardy, dissolved the

levy of attachment, which cleared the way for an unencumbered

sale of Smith's property in Bryan and Marshall Counties to his Aunt

for $10,000 in cash paid to Smith and $25,000 paid directly to the

Bank Commissioner for Smith's liability to Oklahoma State Bank.

First State Bank appealed. First State Bank lost. The Supreme Court

repeated the rule of law that intent to defraud is never presumed.

The Justices stated they were "fully convinced that the evidence
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does not tend to show, and that the trial court did not find, any

intent to defraud ISmithrsi creditors." The Supreme Court made a

marked contrast to what really occurred, which was "merely an

intent to prefer one [creditor) over the others in the order of pay-

ment....").

27 See Schlegel v. Fuller; 149 P. 1118, 1119 (Okla. 1915).

28 See Bryan v. Lee, 252 P. 2 (Okla. 1926).

28 Id. at 2.

30 Q. Did you have any conversation with Lawrence Lee

at that time?

A. Yes, sir.

Q. State what he said and what you said.

A. Well, the conversation that I had with Him was that he

wanted me to go on back; if I would just go back that he would

turn me loose, and assured me that it wouldn't cost me anything if I

would go back and leave the house; that he just wanted possession

of his house.

Id. at 5.

31 See id. at 4 ("To adopt a lax rule, favorable to actions

for malicious prosecution, is to open the door in such action, and

to close the door to prosecutions, to turn society over to the law-

less, and to create a dread on the part of any one who dares to

prosecute.").

32 See id. at 2.

33 See id. at 5. Claude C. Hatchett appears, as either an

attorney or witness, in more than twenty (20) published cases, over

a 49 year period. See Tally v. Kirk, 97 S.W. 1027 (Ct. App. Indian

Territory 1906); Steger v. Gibson, 287 P.2d 687 (Okla. 1955). Mr.

Hatchett's reputation grew accordingly. Compare Walden v.

Gardner; 156 P. 643, 643-644 (Okla. 1916) (generically identifying

Mr. Hatchett as a witness who authenticated a signature); Payton v.

Shipley 195 P. 125, 127 (Okla. 1921) (describing Mr. Hatchett

merely as a witness with "no interest in this action"); Great
American Insurance Co. v Williams, 251 P. 1012, 1013 (Okla.

1926) (describing Mr. Hatchett only as "a member of the Durant

bar"); with Protest of Missouri, Kansas & Texas Railway Co., 300 P.

713, 713 (Okla. 1931) (Mr. Hatchett appearing as "Special

Counsel" for County Excise Board of Bryan county, Oklahoma);

Steger 287 P.2d at 688 (referring to Mr. Hatchett as court approved

"special counsel"); and Bryan 252 P. at 5 (calling Mr. Hatchet) "a

reputable lawyer of Durant"). Mr. Hatchett, by himself, or with his

partner, Judge Ferguson, represented many local banks, including

Farmers National Bank of Durant, State National Bank, Guaranteed

State Bank of Durant, and not surprisingly, the First National Bank

of Durant. See, e.g., Guaranteed State Bank of Durant v
D'Yarmett, 169 P. 639, 639 (Okla. 1917); Ardmore Wholesale

Grocery Co., 127 P. at 1027; Suther, 116 P. at 173; Booker, 245 P.

at 881; Potts, 287 P. at 1003.

34 See Bryan, 252 P. at 4-5.

35 Backing out of something is occasionally referred to as

"crawfishing," as a crawfish backs out and away when moving.

See, e.g., Jones v. State, 520 S.W.2d 755, 757 (Tex. Crim. App.

1975) (in describing a witnesses' testimony that backed away from

his original story); Powers v. Council Bluffs, 45 Iowa 652, 652

(1877) (describing water damage to a property the Court described

the condition by saying "the [water] fall... made a cavity, and not

only that, but cut backwards, up stream, or, to use the language of

one of the witnesses, it crawfished"); Wilson v. State, 574 So,2d

1324, 1333 (Miss. 1990) (describing a "crawfishing" witness);

Wesley v. General Motors Acceptance Corp., No. 91 C 3368, 1992

U.S. Dist. LEXIS 4998, at *6-7 (N.D. III. 1992) (Judge describing

attorneys' misrepresentation and remarks that attorneys' "crawfish-

ing" to a different statement was not an improvement. Court ques-

tioned whether it was "more egregious" to make the false and mis-

leading statement or, having been caught, failing to "own up to it.").

36 See Bennett & Co., 271 P. at 142.

37 See In re Williams' Estate, 249 P.2d 94 (Okla. 1952).
30 See id. at 98-99. The finding that Judge Williams was

competent was made by both the County Court Judge hearing the

matter in probate, and the District Court Judge of Bryan County, the

Honorable Sam Sullivan. Both judges heard evidence and

approved the will.

39 See Honey Creek Entertainment Corp., 54 P.3d at 104-

105.

40 Mr. Dufur is referred to as the "former President and

CEO of the First National Bank of Durant" in an August, 1998,

Stipulation and Consent Order ("Stipulation") between Mr. Dufur

and the Office of the Comptroller of the Currency. See In re Matter

of Dufur; No. 98-41, at 1 (Comp. Currency August 1998). The

Stipulation recites that the Comptroller intended to initiate civil

money penalty and cease and desist proceedings against Mr. Dufur,

based on "certain actions or omissions of IMr. Dufur] while serving

as President and CEO of" the Bank. See id. The Comptroller states

that it described the specific acts and omissions in a December 11,

1997, letter. See id. at 6. However, the Comptroller has refused

our request to make the letter public. See Letter from Frank D.

Vance, Jr., Manager of Disclosure Services and Administrative

Operations, OFFICE OF THE COMPTROLLER OF THE CURRENCY,

to Andrew R. Korn (April 27, 2004) (on file with the authors).

41 The Federal Bankruptcy Judge hearing the Honey Creek

bankruptcy did not see Mrs. Clancy as quite so naive and vulnera-

ble. See In re Honey Creek Entertainment, Inc., 246 B.R. 671

(Bankr. F.D. Ok 2000). In his findings of fact, the Judge Cornish

called Mrs. Clancy's testimony on one issue "perplexing and suspi-

cious." See id. at 681. With a tone bordering on disgust, Judge

Cornish concluded:

This has been a most difficult case for the Court to decipher

since there have been such a myriad of financial dealings

between insiders and related entities. Most of these transactions

can hardly be categorized as inadvertent or careless. What the

Court has observed is a well thought out series of financial

manipulation that flies in the face of what the most basic

responsibilities are for a debtor-in-possession.

It has been clear from the outset of this case, as evidenced by

the many hearings this Court has presided over, that reorganiza-

tion and rehabilitation have never been objectives of this bank-
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ruptcy. This case is crystal clear. Lena IClancyl and Mike have

sought to market this Park to someone who would pay enough

money to retire the note at Durant National Bank, and thus alleviate

Lena's personal guaranty on the note. A sale price in this range has

always been unrealistic. Lena never thought the Bank would sell the

Park to anyone who would pay enough money to retire the note, so

in effect, she would be stuck for any deficiency. This was a pipe

dream because an animal theme park located in the Arbuckle

Mountains of Oklahoma is just not going to bring the price of a

park located in Dallas, San Antonio or Oklahoma City.

It appears to the Court that once reality set in that a price could not

be obtained at a level to retire the bank note, the Clancys decided

to help themselves to ail available cash and assets, all to the detri-

ment of the creditors in this case. This was clone even after Lena

won a state court suit which in effect held her not to be liable under

her personal guaranty on the Honey Creek loan.

This case could be accurately described as a classic blueprint of

how not to perform the duties of a debtor-in-possession. Only a

cursory examination of the reports filed in the case and the many

hearings would show that the United States Trustee's monitoring of

this case left a lot to be desired. Never once did the United States

Trustee's office bring to the Court's attention any of the gross mis-

deeds and mismanagement of the Park by the Clancys.

Lena has gone to great pains to try to sell the Court on the idea that

she has been a "victim" who has been taken advantage of by Mr.

Armitage and Durant Bank. Everything that has gone wrong in this

case, from a business failure standpoint, Lena has always stood

ready to play the blame game. That is, if something terrible hap-

pens at the Park, it is always someone else's fault. If she did some-

thing improper, or if she performed some act without Court

approval, then it was because the United States Trustee's office or

her own lawyer failed to advise her not to do it or that it was

improper. The duties and responsibilities of the debtor-in-posses-

sion, a position of trust that rises to the highest level of fiduciary

duty, simply were trampled in this case. The highest and only inter-

ests served in this case were the self interests of the Clancy family

and their controlled entities. The Court has seen very few instances

here where decisions were made by the debtor-in-possession that

remotely benefited creditors.

Id. at 693.

42 United States v. Maxwell, No. 03-7063, 2004 U.S. App.

LEXIS 1706 (10th Cir. Feb. 4, 2004).

43 See id. at *2-3.

44 See Pope v. United States, 392 U.S. 651, 651 (1968)

(Death penalty provision of the Federal Bank Robbery Act is

Unconstitutional); A/berty v. State, 140 P. 1025, 1030 (Okla. Ct. Crim.

App. 1914) (Method of execution in Oklahoma prior to March 29,

1913, as mandatory "hanging by the neck until dead," with the possible

alternative method "by electricity if the court so orders." Atter March

29, 1913, new law provided that "punishment of death must be inflict-

ed by electrocution."); Brown v. State, 266 P. 491, 493 (Okla. Ct. Crim.

App. 1928) (Defendant plead guilty to the crime of robbing the

Farmers' State Bank of Jet, Oklahoma, with the use of firearms. The dis-

trict judge of Alfalfa County sentenced Defendant, age 19, to death by

electrocution. The Appellate Court modified the sentence to 15 years

imprisonment, with the County Attorney and Attorney General's con-

sent.).

45 The Opinion does not specify which bank in Durant, Okla.

was robbed. Therefore, we went "outside" the record and called an

assistant U.S. Attorney to confirm which bank it was.
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