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by Forrest W. Daniel

Constitutional authority for the issue of bank notes by
state banks in North Dakota was reaffirmed decisively in
the September 1978 Primary Election. In all likelihood
few voters were aware that their rejection of Measure No.
7, a Constitutional Amendment, would have that effect;
but its rejection by a 43,985 to 27,933 vote let stand the
89-year authority for state bank notes.

Credit for writing the model constitution upon which
the Constitution of the state of North Dakota was based
in 1889 has long been given to Professor James Bradley
Thayer of the Harvard Law School. He is said to have
written it at the request of Henry Villard, president of
the Northern Pacific Railway — the railroad held strong
political power in the future state. A recollection, the
source of which cannot be located, has it that the
document was actually written as a model for a new
constitution for the State of New York. When the New
York Assembly delayed revision of that state's
constitution, North Dakota became the first to pattern
its constitution on that model.

Debate in the convention began with the choice of a
brief constitution, set in general terms, giving the
legislature and courts broad powers of interpretation, or
a minutely detailed constitution setting definite limits
within which those bodies must stay. The latter course

was chosen. The resulting document includes many
articles which are now totally obsolete; for instance,
details for the transition from territorial status to
statehood and 1889 legislative district boundary lines.

In 1972, a Constitutional Convention wrote a new
constitution for North Dakota eliminating the obsolete
articles and those which are now covered by federal or
state law. That constitution was offered to the people as
a take all or nothing; it was rejected. But constitutional
revision is not dead and piecemeal revision is offered to
the voters. Eight Constitutional Amendments were
offered in the 1978 Primary Election, each of which would
have repealed or revised from one to more than 20
sections of the present charter. Only three of those
"modernizing" amendments were approved: the one
repealing the territorial transition schedule, one to repeal
veterans' bonus bonds (which have been paid off) and
authority for the 1972 Constitutional Convention, and
one to restore the power of the lieutenant governor to
break all tie votes in the Senate. Measures relating to
changes in appropriations, taxes and salaries were
rejected.

Measure 7, in addition to repealing authority for state
banks to issue currency notes, would have repealed some
provisions of the constitution governing and defining a
variety of corporate activities. Section 144 defines the
term "corporation" to include all associations and joint
stock companies having any of the powers or privileges of
corporations not possessed by individuals or partner-
ships.

That was the part of Measure 7 which got the
attention. The North Dakota Farmers Union opposed the
measure, stating that it might open a loophole to permit
corporate farming now prohibited by statute. Pro-
ponents of the amendment maintained that statute law
was strong enough to control farm corporations; but
simply raising the spectre of corporate farming was
enough to kill the measure.

The other eight sections of the constitution which
would have been repealed by the measure might well have
been repealed had it not been for the inclusion of Section
144 in the package. Two of the Sections had to do with
corporations authorized by Dakota Territory; two
restricted corporate business to that authorized and
issue of stocks or bonds. Three sections related to
organization, operations and trackage of railroads now
covered by state or federal law. The ninth section would
have repealed the authority to issue state bank notes.

The belief that the model used by the North Dakota
Constitutional Convention was written especially for the
state at the behest of Henry Villard can be fairly well
refuted by Section 145 itself. And even if it was written
for Villard it was certainly patterned on a New York-style
constitution. To quote:

Sec. 145. If a general banking law be enacted, it shall
provide for the registry and countersigning by an
officer of the state, of all notes or bills designed for
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circulation, and that ample security to the full amount
thereof shall be deposited with the state treasurer for
the redemption of such notes or bills.
That sentence could well be the authorization for the

New York Free Banking Act of 1838. ("New York State
Free Banking Law," by Forrest W. Daniel, Paper Money,
Whole Nos.40, 41.) Surely such a provision would not
have appeared in a constitution of a state which had
never seen state bank notes, and at a period more than 20
years after the notes had disappeared from any
circulation, unless the suggestion had come from a source
well acquainted with state bank notes. A New York
pattern rather than one written especially for the frontier
seems the obvious answer.

The state legislature did enact a general banking law,
much to the consternation of some of the private
bankers, but it did not provide for state bank notes. The
legislature was aware that the provision was meaningless
until Congress might repeal the tax on state bank notes;
then would be time enough to legislate mechanics for
their issue. There was support for such a law within the
state administration, however. The Public Examiner
wrote in his Annual Report dated October 31, 1892:

No provision exists under our law for the issuance of
state bank currency. Should Congress repeal the ten
per cent tax upon state bank circulation our banks
would not be in position to take advantage thereof.

It might be well, under existing circumstances, for
our legislature at its coming session to make provision
for state banks of issue.

Should this be done the greatest care must be exer-
cised and stringent provisions made so as to make the
circulation as sound as possible. The amount to be
issued should not exceed 75 per cent of the capital, and
bonds should be deposited with the State Treasurer to
an amount at least 10 per cent greater than the cir-
culation issued. The character of these bonds should be
be clearly defined. If limited to bonds issued by the
State or county (,) school and city bonds it would have
the effect to largely enhance their value.

Should action on this matter be deemed advisable no
other interest should have greater care, as upon the law
will the value of the circulation of the State banks rest.

One hundred and thirteen years have passed since
Congress imposed the 10 per cent tax on state bank
circulation. Eighty-six years ago the Public Examiner of
North Dakota suggested preparation be made for the
lifting of that tax. Expectations can be everlasting.

The constitutional authority for North Dakota state
bank notes was reaffirmed on September 5, 1978, and
recommendations for its implementation are a matter of
record. The people spoke and we have a $2.00 bill. The
people spoke and the Susan B. Anthony dollar coin will
be a reality. The people of North Dakota have spoken:
How soon state bank notes?

Interest
Bearing
Notes :BIZ

1978 is behind us and we look forward to 1979. New
challenges are before us and we look forward to a greater
growth both in numbers and in our quality. Paper Money
is back in strong hands again, our finances are holding
their own, and one more baby (Indiana) joins our other
books on the shelf.

Now, if we can get everyone to get their dues paid
promptly — why do we lose 10% of our membership every
year for non-payment? Frustrating!! As you read this,
please make sure yours are paid — they are due, you
know.

The new book, Indiana Obsolete Currency and Scrip, is
out and available. It joins the others we have published in
past years. Wendell Wolka has worked long, long hours
and produced a book we can all be proud of. Congratulate
him the next time you see him. Better yet, order a copy.
Your Society Publisher, Harold Houser, has them ready
to ship to you.

I have appointed a Nominating Committee to start on
our elections of five new Board Members in August.
Those whose terms expire this year are: Bob Medlar, Eric
P. Newman, John Ferreri, Mike Crabb and Richard
Jones.

The Nominating Committee consisting of Wendell
Wolka, Harry Jones and George Wait would like to hear
from you if you or someone you recommend would in your
opinion contribute materially to your Society by being on
the Board. Write any one of them or me.

Let me remind you if your desires are not heeded by the
Committee, your candidate can still be nominated from
the floor under our regular procedures. Get your
candidate's written nomination from ten current
members in to our Secretary, Harry Wigington, before
March 1,1979.

See you in Florida (F.U.N.), Texas (T.N.A.) and
Memphis Om Big Bash).

NEW MEMBERSHIP DIRECTORY — WORKERS
AND LISTINGS NEEDED!

Your Society soon will publish a new Membership
Directory listing all our members, their addresses and
their collecting specialties. Now, we need someone who
can, is able to, and will work with our Secretary to do the
compiling and typing. We have about 2000 names to
work with. Who can help us? If you think you can, drop
me a line or call me. Thanks,

If you DO NOT WANT your address listed for any
reason, write our Secretary, Harry Wigington, and make
your desires known. We will list your name and
membership number only, but no address. But do it
NOW!
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