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August 27, 2012
 
Dear Mr. Schnee,
 

This is a response to the Commonwealth’s answer to the above-referenced appeal under 
the Right to Know Law, 65 P.S. § 67.101 et seq. (“RTKL”).

 
BACKGROUND AND FACTS

 
On Thursday, June 28, 2012, I filed a request for public records with the Pennsylvania 

Department of Education (“PDE”) that sought “copies of letters, emails, reports and 
memorandums received by Secretary of Education Ronald J. Tomalis” that were (1) received by 
Tomalis in April, May, June and July of 2012; (2) sent to Tomalis in his official capacity as a 
member of Penn State’s Board of Trustees; and (3) sent by at least one of 38 named individuals 
that included Penn State trustees, administrators and staff members.

 
PDE’s open records officer provided an interim response by letter dated July 9, 2012, 

in which he informed me that PDE would would need up to 30 additional days to provide 
records responsive to the request. Its final response was sent by e-mail on August 3, 2012, in 
which PDE partially denied my request for public records because they contained information 
that is predecisional in nature, are related to a noncriminal investigation, and are exempt from 
disclosure under the attorney-client privilege and attorney-work product doctrines.

 
PDE did not specify or describe the nature of the records that were deemed exempt 

from being withheld, and did not specify the alleged exemption(s) that applied to each record. 
Therefore, I asked PDE to provide list of records that were being withheld in order to determine 
if the partial denial was proper. PDE did not comply with that request.

 
The Office of Open Records (“OOR”) docketed this appeal on August 14, 2012. In a 

letter dated the same day, you invited both parties to supplement the record. On August 23, 2012, 
I accepted your invitation, asking for an in-camera inspection of records that were withheld, as 
well as an opportunity to respond the Commonwealth’s arguments if it chose to supplement the 
record. On the same date, an attorney for PDE responded in a four-page letter explaining why it 



believes the disputed records may be withheld. This letter is a response to the Commonwealth’s 
arguments.

 
ARGUMENTS

 
1. The requested records are records of PDE

 
The Commonwealth incorrectly argues the requested records are records of The 

Pennsylvania State University, and not records of PDE. Since Penn State is not an agency subject 
to the RTKL, it argues it has no obligation to release the records. It heavily relies on Schackner 
and The Pittsburgh Post-Gazette v. Pennsylvania Office of the Governor, Dkt. AP 2012-0329, 
which erred in its conclusion.

 
Pursuant to 65 P.S. § 67.102, a “record” is defined, in pertinent part, as “information, 

regardless of physical form or characteristics, that documents a transaction or activity of 
an agency and that is created, received or retained pursuant to law or in connection with a  
transaction, business or activity of the agency.” Therefore, for a record to fall under the RTKL, it 
must (1) document a transaction or activity of an agency, and (2) be created, received or retained 
in connection with agency activity.
 

Penn State is a “state-related” institution under 65 P.S. § 67.102 and 65 P.S. § 
67.1501(3). State-related institutions must meet mandates established by the Pennsylvania 
Legislature. In particular, 22 Pa. Code § 40.22 provides “the Governor of the Commonwealth 
and the Secretary (of Education)  shall be appointed as voting trustees of the institution, to serve 
ex officio.”

 
The Secretary of Education doesn’t seek a seat on the board of trustees of state-related 

institutions; instead, he becomes a trustee immediately upon appointment to the head of PDE. 
His trustee duties are part of his official duties as Secretary of Education. Therefore, the 
Secretary’s trustee activities are also agency activities as defined in 65 P.S. § 67.102.

 
Records received by the Secretary in his capacity as Penn State trustee constitute 

transactions and/or activities under the RTKL. The mere receipt of information constitutes 
a “transaction” or an “activity,” regardless of the record’s content or the identity of the person 
who sent it. In this case, I sought information about the Secretary’s actions through his role as 
Penn State trustee. Though PDE has not described with any specificity the records that were 
withheld, they are in PDE’s possession, which means they were received by PDE. Therefore, 
contrary to the Commonwealth’s claims, any records responsive to the request are agency 
records, supported by a plain reading of the law. 

 
PDE relies on Schackner in arguing for dismissal. In that case, a requester, in part, sought 

correspondence between Penn State officials and Governor Corbett in his capacity as trustee 
by making a request for public records to the governor’s office. In its determination, the OOR 
concluded that Penn State is not an agency subject to the RTKL, and therefore, correspondence 
between Penn State and the governor in his capacity as trustee were not “records” under the law.

 



The OOR in Schackner erred in its conclusion. First, it failed to consider the target of 
the request, which was the governor’s office, not Penn State. The Office of the Governor is 
a Commonwealth agency subject to the RTKL. Records created or received by the office are 
public records under 65 P.S. § 67.102 unless it can prove otherwise. In Schackner, it did not 
claim that the requested records were not records under the RTKL. Instead, the OOR determined 
without explanation that the records were records of Penn State University.

 
Additionally, the decision in Schackner failed to consider the governor’s relationship 

to state-related institutions. As is the case with the Secretary of Education noted above, the 
governor is a member of the Board of Trustees solely by virtue of his election to public office. 
Upon becoming governor, he inherits certain responsibilities, one of which is serving as trustee 
of the Commonwealth's state-related universities. His trustee duties and agency duties are not 
part and parcel. They are one and of the same. Therefore, any actions or activities conducted in 
his capacity as Penn State trustee are official activities of a Commonwealth agency.

 
The pertinent portion of Schackner relied heavily on upon Paula Lavigne and ESPN 

Inc. v. Pennsylvania State University Police, OOR Dkt. AP 2011-1470, whose facts bear few 
similarities to Schackner. In Lavigne, a request for information was made to Penn State, which 
is not an agency subject to the RTKL, leading the OOR to correctly determine that Penn State 
was not required to disclose the requested documents. In Schackner, the request was made to the 
Office of the Governor, a Commonwealth agency subject to the RTKL. The Schacker decision 
failed to point out key differences between the two cases.
 

The decisions cited in Schackner do not support the relevant portion of its conclusion. 
Accordingly, it should be overturned, which, as the Commonwealth points out, is within the 
purview of the OOR1. 

 
2. The Agency has not met its burden of proving the requested records are not public 
records

 
Under the RTKL, Records in possession, custody, or control of a Commonwealth or 

local agency are presumed public unless exempt under the RTKL or other law or protected by a 
privilege, judicial order or decree.  See 65 P.S. § 67.305.  An agency bears the burden of proving 
the applicability of any cited exemptions by a preponderance of the evidence. See 65 P.S. § 
67.708(b).

 
The Commonwealth cites two privileges and two exceptions in arguing for dismissal: 

attorney-client privilege, the attorney-work product doctrine, exceptions to records that reveal 
non-criminal investigations, and the exceptions to records that would reveal predecisional 
information. It claims the exceptions and privileges apply to an undisclosed number of agency 
records, and has provided a general description of the contents of the applicable records.

 
In general, PDE’s justification falls short. Simply asserting that a privilege or exception 

applies generally is insufficient to meet an agency’s burden. An agency must provide objective 

1 Page 2, footnote 1 of the Commonwealth’s letter dated August 23, 2012: “An administrative agency must render 
consistent Opinions and Should either follow, disîinguish or overrule its own precedent.”;



indicia that the privilege or exception is applicable. See Clement v. Berks County, OOR Dkt. AP 
2011-0110.

 
a. PDE has not met its burden in asserting the noncriminal investigations exception
 
PDE cites 65 P.S. § 67.708(b)(l7), which provides exceptions to the RTKL for 

records “relating to a noncriminal investigation.” The Commonwealth implies that an unknown 
number of records pertain to the well-publicized hiring of The Freeh Group to conduct an inquiry 
into Penn State’s handling of the Sandusky scandal. Specifically, it appears to claim that (17)(ii) 
applies, which pertains to “investigative materials, notes, correspondence and reports,” as well 
as (17)(vi)(A), pertaining to records that would “reveal the institution, progress or result of an 
agency investigation.”

 
With regard to (17)(ii), it is impossible to tell from PDE’s general description of the 

records whether they constitute investigative materials, notes, correspondence or reports. The 
mere fact that a record might reference The Freeh Group does not mean it constitutes a record 
under (17)(ii).

 
As for (17)(vi)(A), the institution, progress and result of The Freeh Group’s investigation 

has already been revealed by Penn State itself, and PDE records simply cannot reveal what is 
already public knowledge. Therefore, (17)(vi)(A) does not apply.

 
b. PDE has not met its burden in asserting the attorney-client privilege

 
In order for the attorney-client privilege to apply to an agency record, it must meet 

the following criteria: 1) the asserted holder of the privilege is or sought to become a client; 
2) the person to whom the communication was made is a member of the bar of a court, or his 
subordinate; 3) the communication relates to a fact of which the attorney was informed by his 
client, without the presence of strangers, for the purpose of securing either an opinion of law, 
legal services or assistance in a legal matter, and not for the purpose of committing a crime or 
tort; and 4) the privilege has been claimed and is not waived by the client.  See Nationwide Mut. 
Ins. Co. v. Fleming, 924 A.2d 1259, 1263-64 (Pa. Super. Ct. 2007).

 
PDE has offered no evidence to support that any of the the above-listed criteria apply. 

Similar to its justification for withholding records of a noncriminal investigation, it merely 
described the hiring of two law firms, and broadly asserting privileges. The mere fact that an 
attorney was hired by a group of people cannot be justification for withholding public records. 
The nature of the attorney-client communication is critical to such a determination. Without 
describing that nature, PDE cannot meet its burden that the attorney-client privilege applies.

 
c. PDE has not met its burden in asserting the attorney-work product doctrine
 
Like the Commonwealth’s claim of attorney-client privilege, its justification for 

withholding records under the attorney-work product doctrine also falls short. It simply states 
that any records that meet the definition of the doctrine are not public records without describing 
with sufficient specificity why the records meet that definition.



 
d. PDE has not met its burden in claiming the predecisional records exception
 
PDE’s final claim of exception involves an unknown number of records that it claims are 

of a predecisional nature pursuant  to 65 P.S. § 67.708(b)(l0)(i)(A). Under that provision, records 
are not public records if they reflect:

 
“the internal, predecisional deliberations of an agency, its members, 
employees or officials or predecisional deliberations between agency 
members, employees or officials and members, employees or officials of 
another agency, including predecisional deliberations relating to a budget 
recommendation, legislative proposal, legislative amendment, contemplated 
or proposed policy or course of action or any research, memos or other 
documents used in the predecisional deliberations.”
 
The OOR has held that in order for this exception to apply, three elements must be 

satisfied: 1) the deliberations reflected must be “internal” to the agency; 2) the deliberations 
occurred prior to a decision on an action; and 3) the contents are deliberative in character, i.e., 
pertaining to proposed action. See Dunbar v. City of Pittsburgh, OOR Dkt. AP 2011-0413.

 
The Commonwealth states that “Secretary Tomalis receives communications, 

reports and/or memoranda to be reviewed in his capacity as a Board member for purposes of 
contemplating or proposing policy or courses of action by the Board,” and without further 
explanation asserts that all such documents are predecisional under the RTKL. It has not 
demonstrated that each record meets the requirements of the exception listed in Dunbar. 
Therefore, the Commonwealth cannot meet its burden.

 
CONCLUSION

 
PDE’s claim that records responsive to the request are not records under the RTKL is 

based on a previous, errant determination by the OOR in another case. Secretary Tomalis is an 
agent of a Commonwealth agency whose duties in part comprise those of Penn State trustee. Any 
records received by the Secretary in his capacity as trustee of a state-related university clearly 
meet the definition of a record under 65 P.S. § 67.102.

 
Additionally, the Commonwealth’s justification for claiming privileges and exceptions is 

too broad and conclusory to meet its burden under 65 P.S. § 67.708(a).
 
Accordingly, I respectfully request that the OOR grant my appeal based upon the 

arguments herein.
 

Respectfully submitted,
 

        /s/
 

Ryan Bagwell
608-466-6195



ryan@ryanbagwell.com
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 
 
 
 
 

 
 
 
 
 


