
 
 

Executive Director 
Office of Open Records  
Commonwealth Keystone Building  
400 North Street, 4th Floor  
Harrisburg, PA 17120-0225      Today’s date: ________________ 
 
Right to Know Law Appeal - Denial or Partial Denial by Agency 
 
This appeal is filed under the Pennsylvania Right to Know Law, 65 P.S. §67.101, et seq.  I requested 
documents from __________________________________.  The Agency denied or partially denied my 
request for information.  I am appealing the denial of my request, under section 1101 of the Right-to-Know 
Law and provide the following information in accordance with the Law: 
 
Requester’s name:  _________________________________________________________________ 
Address/City/State/Zip: _____________________________________________________________ 
Date of Right to Know request:  ________________    Date of Agency Response: _______________ 
Telephone and fax number:  __________________________________________________________ 
Email: ____________________________________________________________________________ 
 
Concise statement of facts (may attach additional pages if necessary)  
 
 
 
Name and address of Agency:  
___________________________________________________________________________ 
 
Name and title of the Agency official who denied the request for records: 
___________________________________________________________________________ 
 
Description of the records requested:  ____________________________________________ 
___________________________________________________________________________ 
 
List all grounds upon which the requester asserts that the record is a public record – why you believe the 
requested record is a public record – a general statement that it is public under the Right-to Know Law is 
insufficient: (may attach additional pages if necessary) 
 
 
 
Address all grounds relied upon by the Agency for denial of the request – why you believe the agency’s 
denial, arguments, and exemptions are incorrect: (may attach additional pages if necessary) 
 
 
 
____________________________________________________________________ 
 
Respectfully Submitted,  _______________________________________ (must be signed) 
 
Required documents to include with this completed appeal form – copies of original RTK request, the 
Agency denial 
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INTRODUCTION
 

This is an appeal of a decision by the PENNSYLVANIA DEPARTMENT OF 

EDUCATION (“PDE”) to partially deny my request for public records under the Pennsylvania 

Right to Know Law, 65 P.S. §67.101, et seq. (“RTKL”). I hereby file this complaint in 

accordance with section 1101 of the RTKL, and offer the following averments in support thereof.

BACKGROUND
 
On Thursday, June 28, 2012, I filed a request for public records under the RTKL that 

sought “copies of letters, emails, reports and memorandums received by Secretary of Education 

Ronald J. Tomalis” that were (1) received by Tomalis in April, May, June and July of 2012; (2) 

sent to Tomalis in his official capacity as a member of Penn State’s Board of Trustees; and (3) 

sent by at least one of 38 named individuals that included Penn State trustees, administrators and 

staff members. (EXHIBIT A).

PDE’s open records officer provided an interim response by letter dated July 9, 2012, in 

which he informed me that PDE would would need up to 30 additional days to provide records 

responsive to the request.

 Its final response was sent by e-mail on August 3, 2012, in which PDE partially denied 

my request for public records because they contained information that is predecisional in nature, 

are related to a noncriminal investigation, and are exempt from disclosure under the attorney-

client privilege and attorney-work product. (EXHIBIT B).

PDE did not specify or describe the nature of the records that were deemed exempt 

from being withheld, and did not specify the alleged exemption(s) that applied to each record. 

Therefore, I asked PDE to provide list of records that were being withheld in order to determine 

if the partial denial was proper. To date, PDE has not replied to that request.
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DISCUSSION

The RTLK exists “to promote access to official government information in order to 

prohibit secrets, scrutinize the actions of public officials and make public officials accountable 

for their actions.” Bowling v. OOR, 990 A.2d 813, 824 (Pa. Commw. Ct. 2010). Requests that are 

denied by Commonwealth agencies may be appealed to the Office of Open Records, which shall 

assign an appeals officer to review documents, testimony and other information related to the 

matter at hand. 65 P.S. § 67.1102. For those reasons, the OOR has the appropriate jurisdiction to 

hear and rule upon this appeal.

All records possessed by an agency must be considered public records and provided 

to requesters unless a record falls under an exception specified in the RTKL, an established 

privilege or another law. See 65 P.S. §67.305(a). Agencies bear the burden of proving the 

validity of any reasons used to deny access to public records. See 65 P.S. §67.708(b). That 

burden must be met by a “preponderance of the evidence,” defined as “evidence which as a 

whole shows that the fact sought to be proved is more probable than not.” 65 P.S. §67.708(a). 

BLACK’S LAW DICTIONARY 1064 (8th ed.); 

In its letter of partial denial, PDE claimed that an unspecified number of records met 

the requester’s criteria, but could be withheld under one or more exemptions specified in the 

RTKL. Its only justification comprised a list of four reasons consisting of statutes and privileges 

that allegedly apply to the records withheld. (EXHIBIT B). PDE did not in any way describe 

the records it withheld, nor did it offer any evidence to its application of the listed statutes and 

privileges.

PDE’s justification is insufficient. “Merely citing an exception … within the law does not 

meet this burden of proof.” Wallace v. School District of Lancaster, OOR Dkt. AP 2009-0010. 
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In the absence of any additional information that supports PDE’s exemption claims, its burden 

established in 65 P.S. §67.708(a) cannot be met, and the OOR must rule my favor.

 

Respectfully submitted,

 

Ryan Bagwell
5219 Shorecrest Drive
Middleton, WI 53562
608-466-6195
ryan@ryanbagwell.com
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Ryan Bagwell <ryan@ryanbagwell.com>

Records request

Ryan Bagwell <ryan@ryanbagwell.com> Thu, Jun 28, 2012 at 8:49 PM
To: RARTKEducation@pa.gov

Michael Bressi
Agency Open Records Officer
Pennsylvania Department of Education
333 Market St., 15th Floor
Harrisburg, PA  171260333

Sent via email to RARTKEducation@pa.gov

June 28, 2012

Dear Mr. Bressi:

This is a request for public records under Pennsylvania’s Right to Know Law, 65 P.S. §67.101 et seq.

I hereby request copies of letters, emails, reports and memorandums received by Secretary of Education Ronald
J. Tomalis that were:

1. received by Secretary Tomalis in April, May, June and July of 2012;

2. were sent to Secretary Tomalis during in his official capacity as a member of Penn State's Board of Trustees;
and

3. were sent by any of the belowmentioned individuals who are associated with Penn State:

Rodney Erickson, Penn State president
Thomas Corbett
George Greig
Richard Allan
Jennifer Branstetter
Alvin Clemens
Mark Dambly
Michael DiBerardinis
Peter Khoury
Ira Lubert
Paul Silvis
Marianne Alexander
H. Jesse Arnelle
Stephanie Deviney
Steve Garban
David Jones
Joel Myers
Anne Riley
Paul Suhey
Keith Eckel
Samuel Hayes
Barron Hetherington
Betsy Huber
Keith Masser
Carl Schaffer
James Broadhurst
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Kenneth Frazier
Edward Hintz
Karen Peetz
Linda Strumpf
John Surma

Graham Spanier
Cynthia Baldwin
Paula Ammerman
Ann M. Zirkle
Thomas Penkala
Lori Smith
Lanny Davis

Whenever possible, please provide the records in electronic format, such as a PDF, and send them by email or
other electronic means.

Please note that I have received your denial of my earlier records request, which was dated June 18, 2012, and
that this is an attempt to assuage the deficiencies that you identified in your letter.

I look forward to hearing from your office as soon as possible, but in any event within five business days as
required by statute.

Thank you for your time. Please don’t hesitate to contact me at 6084666195 orryan@ryanbagwell.com with any
questions.

Sincerely, 

Ryan Bagwell



RyanRyan Bagwell
5219 Shorecrest Drive
Middleton, WI 53562
(608) 4666195 (v)
(443) 4587202 (f)
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