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: 

: 

: 

: 

: 

: 
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: 
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     Docket No.: AP 2013-1753 

and  : 
  : 
THE PENNSYLVANIA STATE   : 
UNIVERSITY,  : 
Direct Interest Participant  : 

 

INTRODUCTION 

Ryan Bagwell (the “Requester”) submitted a request (the “Request”) to Pennsylvania 

Department of Education (“Department”) pursuant to the Right-to-Know Law, 65 P.S. §§ 67.101 

et seq., (“RTKL”) seeking correspondence sent to the Department’s Secretary from seven (7) 

identified individuals.  The Department partly denied the Request, citing a variety of exemptions, 

as well as the attorney-client privilege and the attorney-work product doctrine.  The Requester 

appealed to the Office of Open Records (“OOR”).  For the reasons set forth in this Final 

Determination, the appeal is granted in part and denied in part and the Department is required 

to take further action as directed. 

FACTUAL BACKGROUND 

On July 19, 2013, the Request was filed, seeking  
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all letters, memos, reports, contracts and e-mails sent to former secretary of 

education Ron Tomalis and/or Jane Shoop between Nov. 5, 2011 and July 31, 

2013 from any of the following individuals: 

 

1. Louis Freeh … 

2. Omar McNeill … 

3. Kenneth Frazier … 

4. Annette DeRose … 

5. Paula Ammerman … 

6. Karen Peetz 

7. Steve Garan 

 

On July 26, 2013, the Department invoked a thirty (30) day extension of time to respond to the 

Request pursuant to 65 P.S. § 67.902.  On August 22, 2013, the Department confirmed the 

Requester’s agreement to an additional extension of time to respond pursuant to 65 P.S. §  

67.902(b)(2).  On September 9, 2013, the Department partially granted the Request and provided 

certain responsive records.  The Department redacted “personal or cell phone numbers, access 

codes, and personal email addresses” from certain of the records that were provided.  The 

Department denied the remainder of the Request, citing exemptions for noncriminal investigative 

records (65 P.S. § 67.708(b)(17)) and records reflecting internal, predecisional deliberations (65 

P.S. § 67.708(b)(10)).  The Department also stated that withheld records are protected by the 

attorney-client privilege and the attorney work-product doctrine.  The Department also attached 

an index of the withheld records to its response, which identified 155 withheld records by the 

date and time range for e-mails; the participants; the subject line of e-mails and the applicable 

reason for denying access.   

 On September 19, 2013, the Requester appealed to the OOR, challenging the denial as to 

the withheld records only and stating grounds for disclosure.  The Requester did not challenge 

the redactions to the records provided.  The Requester also asked the OOR to conduct an in 

camera review of the withheld records.  The OOR invited both parties to supplement the record 
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and directed the Department to notify any third parties of their ability to participate in the appeal 

pursuant to 65 P.S. § 67.1101(c).  On September 23, 2013, the OOR issued an order directing the 

Department to provide the withheld records for an in camera review.  On September 30, 2013, 

the Requester submitted a statement arguing, among other matters, that the RTKL exemptions 

cannot apply to records sent to Secretary Tomalis in his capacity as a member of The 

Pennsylvania State University Board of Trustees (“Board”) because The Pennsylvania State 

University (“PSU”) is not an “agency” as defined by the RTKL.  On September 30, 2013, the 

Department provided an unsworn position statement, which argues that the cited exemptions and 

privileges should be interpreted as protecting records sent to Secretary Tomalis as a member of 

PSU’s Board of Trustees.   

 On September 30, 2013, PSU sought to participate in this appeal as a person with a direct 

interest pursuant to 65 P.S. § 67.1101(c).  On October 1, 2013, the OOR granted PSU’s request 

to participate in this appeal and permitted all parties additional time to supplement the record 

with relevant legal argument and/or evidence.  On October 11, 2013, the Department provided 

the responsive records (consisting of 673 pages) for in camera review.  On October 11, 2013, 

PSU provided a position statement stating, among other things, that 

the documents at issue … include communications that were sent, directly or 

indirectly, to or from counsel to the University[,] to or from one or more members 

of the Board in their capacities as Board members and/or records that fall within 

one or more applicable exceptions to the … RTKL….  During the period at issue, 

counsel to the University included Cynthia A. Baldwin, Amy McCall, Stephen S. 

Dunham, Frank T. Guadagnino, Lanny J. Davis, Louis Freeh and Omar McNeil, 

as well as others from the University’s in-house legal department, Reed Smith 

LLP, Lanny Davis and Associates and Freeh Sporkin and Sullivan, LLP….  All 

were engaged in or their job duties required that they provide professional legal 

services to the University in the form of investigation of legal matters and/or legal 

advice.  Freeh Sporkin and Sullivan LLP was engaged as counsel to the Board 

and the Special Investigative Task Force of the Board….. 

 



4 

 

Trustee Tomalis was Secretary of [the Department] and a member of the Board … 

at all times in question.  Kenneth Frazier and Karen Peetz were members of the 

Board … at all times in question.  Steven Garban served on the … Board through 

July 19, 2012….  At all times in question, Paula Ammerman served as Associate 

Secretary to the … Board….. 

 

It is [PSU’s] understanding that during some or all of the time in question Annette 

DeRose was Kenneth Frazier’s administrative assistant and that Jane Shoop was 

Trustee Tomalis’ administrative assistant.   

 

In addition to the reasons for denying access asserted by the Department, PSU also stated that 

certain records contain redactable personal identification information as defined by 65 P.S. § 

67.708(b)(6) and “information that is prohibited from … disclosure pursuant to [Family 

Education Rights and Privacy Act (“FERPA”), 20 U.S.C. § 1232g] and other federal laws,” but 

did not identify which record(s) contain such information.   

 PSU also states that pages 15-18, 68-69 and 260-265 of the withheld records are exempt 

as criminal investigative records under 65 P.S. § 67.708(b)(16).  Additionally, PSU asserts that 

pages 427-57 and 464-484 of the withheld records contain confidential and proprietary 

information under 65 P.S. § 67.708(b)(11).  PSU also alleges that page 527 of the withheld 

records is exempt under 65 P.S. § 67.708(b)(27) as a “record … relating to a communication 

between an agency and its insurance carrier … or risk management office.”  Finally, PSU states 

that it does not believe that pages 378, 424-426 and 458-459 are protected under any exemptions 

or privileges.  PSU also attached an index of the withheld records, which asserts that certain of 

the identified records are protected by additional reasons for denying access than asserted by the 

Department.  PSU also provided a notarized affidavit from legal counsel Frank Guadadnino 

explaining that the Secretary of Education serves as an ex officio member of the Board and that, 

as a result, the Secretary has a fiduciary duty to PSU.  PSU also provided various other materials 

in support of its position.   
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 On November 22, 2013, the Requester provided an additional statement arguing that PSU 

has not invoked the privilege.  On December 5, 2013, PSU provided an additional statement, 

along with another affidavit from Guadagnino that Freeh Sporkin and Sullivan, LLP did not 

reveal privileged information to any third-parties.  PSU also provided additional materials, 

including a revised index. 

On December 9, 2013, the Requester responded to PSU’s submission, arguing, among 

other things, that the attorney-client privilege does not attach to records sent from Freeh Sporkin 

and Sullivan, LLP because “PSU hired [Freeh Sporkin and Sullivan, LLP] for its fact-finding 

expertise,” rather than for legal advice and that, if a privilege exists, PSU waived such a privilege 

by permitting Freeh Sporkin and Sullivan, LLP to discuss matters with various third-party 

organizations.  PSU and the Requester made various other submissions after the record closed in 

this matter.  Although these submissions were provided after the record closed, they will be 

considered as part of the record before the OOR in the interest of developing a full and complete 

evidentiary record.  See 65 P.S. § 67.1102(b)(3) (permitting appeals officers to “rule on 

procedural matters on the basis of justice, fairness and the expeditious resolution of the dispute”).         

 The OOR obtained the Requester’s agreement to extensions of time to conduct an in 

camera review and to issue a final order in this matter pursuant to 65 P.S. § 67.1101(b)(1).     

LEGAL ANALYSIS 

“The objective of the Right to Know Law ... is to empower citizens by affording them 

access to information concerning the activities of their government.” SWB Yankees L.L.C. v. 

Wintermantel, 45 A.3d 1029, 1041 (Pa. 2012). Further, this important open-government law is 

“designed to promote access to official government information in order to prohibit secrets, 

scrutinize the actions of public officials and make public officials accountable for their 
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actions.”  Bowling v. OOR, 990 A.2d 813, 824 (Pa. Commw. Ct. 2010), aff’d 75 A.3d 453 (Pa. 

2013).  The OOR is authorized to hear appeals for all Commonwealth and local agencies.  See 65 

P.S. § 67.503(a).  An appeals officer is required “to review all information filed relating to the 

request.”  65 P.S. § 67.1102(a)(2).  An appeals officer may conduct a hearing to resolve an 

appeal.  The decision to hold a hearing or not hold a hearing is discretionary and non-

appealable.  Id.  The law also states that an appeals officer may admit into evidence testimony, 

evidence and documents that the appeals officer believes to be reasonably probative and relevant 

to an issue in dispute.  Id.  Here, on December 19, 2013, the Requester sought a hearing, but the 

OOR hereby denies the request for a hearing because the OOR has the necessary, requisite 

information and evidence before it to properly adjudicate the matter.   

The Department is a Commonwealth agency subject to the RTKL that is required to 

disclose public records.  65 P.S. § 67.301.  Records in possession of a Commonwealth agency 

are presumed public unless exempt under the RTKL or other law or protected by a privilege, 

judicial order or decree.  See 65 P.S. § 67.305.  Upon receipt of a request, an agency is required 

to assess whether a record requested is within its possession, custody or control and respond 

within five business days.  65 P.S. § 67.901.  An agency bears the burden of proving the 

applicability of any cited exemptions.  See 65 P.S. § 67.708(b).   

Section 708 of the RTKL clearly places the burden of proof on the public body to 

demonstrate that a record is exempt.  In pertinent part, Section 708(a) states: “(1) The burden of 

proving that a record of a Commonwealth agency or local agency is exempt from public access 

shall be on the Commonwealth agency or local agency receiving a request by a preponderance of 

the evidence.”  65 P.S. § 67.708(a).  Similarly, the burden of proof in claiming a privilege from 

disclosure is on the party asserting that privilege.  Levy v. Senate of Pa., 34 A.3d 243, 249 (Pa. 
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Commw. Ct. 2011); DOT v. Drack, 42 A.3d 355, 364 (Pa. Commw. Ct. 2012) (“[T]he RTKL 

places an evidentiary burden upon agencies seeking to deny access to records even when a 

privilege is involved”); In re: Subpoena No. 22, 709 A.2d 385 (Pa. Super. Ct. 1998).  

Preponderance of the evidence has been defined as “such proof as leads the fact-finder … to find 

that the existence of a contested fact is more probable than its nonexistence.”  Pa. State Troopers 

Ass’n v. Scolforo, 18 A.3d 435, 439 (Pa. Commw. Ct. 2011) (quoting Dep’t of Transp. v. Agric. 

Lands Condemnation Approval Bd., 5 A.3d 821, 827 (Pa. Commw. Ct. 2010)). 

1. Records of PSU in the possession of the Department are “records”  

As an initial matter, the Secretary of Education sits on PSU’s Board as an ex officio 

member.  See 24 P.S. § 2536.  In Bagwell v. Department of Education, the Commonwealth Court 

held that records sent to the Secretary of Education as a result of his statutory appointment to 

PSU’s Board are records of the Department under the RTKL.  76 A.3d 81 (Pa. Commw. Ct. 

2013).  Accordingly, pursuant to Bagwell, records received by the Secretary in his capacity as a 

member of PSU’s Board are records of the Department and are subject to the provisions of the 

RTKL.  Id. 

2. Certain records are subject to the attorney-client privilege and/or attorney-work 

product doctrine 

 

PSU asserts that the following pages from the withheld records are protected by the 

attorney-client privilege and/or the attorney-work product doctrine: 1-124, 127-130, 140-217, 

228-247, 255-259, 317-377, 379-401, 403-406, 417-423, 573-583, 588-591, 612-613 and 640-

657.  The RTKL defines “privilege” as “[t]he attorney-work product doctrine, the attorney-client 

privilege, the doctor-patient privilege, the speech and debate privilege or other privilege 

recognized by a court interpreting the laws of this Commonwealth.”  65 P.S. § 67.102.  The OOR 
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gives paramount respect to both the attorney-client privilege and the attorney-work product 

doctrine and recognizes the importance of guarding both.   

In order for the attorney-client privilege to apply, an agency must demonstrate that: 1) the 

asserted holder of the privilege is or sought to become a client; 2) the person to whom the 

communication was made is a member of the bar of a court, or his subordinate; 3) the 

communication relates to a fact of which the attorney was informed by his client, without the 

presence of strangers, for the purpose of securing either an opinion of law, legal services or 

assistance in a legal matter, and not for the purpose of committing a crime or tort; and 4) the 

privilege has been claimed and is not waived by the client. See Nationwide Mut. Ins. Co. v. 

Fleming, 924 A.2d 1259, 1263-64 (Pa. Super. Ct. 2007).  An agency may not rely on a bald 

assertion that the attorney-client privilege applies; instead, the agency must prove that all four 

elements are met.  See Clement v. Berks County, OOR Dkt. AP 2011-0110, 2011 PA O.O.R.D. 

LEXIS 139 (“Simply invoking the phrase ‘attorney-client privilege’ or ‘legal advice’ does not 

excuse the agency from the burden it must meet to withhold records”); see also DOT, 42 A.3d at 

364 (“[T]he RTKL places an evidentiary burden upon agencies seeking to deny access to records 

even when a privilege is involved”). 

The attorney-work product doctrine, on the other hand, prohibits disclosure “of the 

mental impressions of a party’s attorney or his or her conclusions, opinions, memoranda, notes 

or summaries, legal research or legal theories.”  Pa.R.C.P. 4003.3.  The Pennsylvania Supreme 

Court recently explained that the attorney-work product doctrine “manifests a particular concern 

with matters arising in anticipation of litigation.”  Gillard v. AIG Ins. Co., 15 A.3d 44, 59 n.16 

(Pa. 2011) (citing Nat’l R.R. Passenger Corp. v. Fowler, 788 A.2d 1053, 1065 (Pa. Commw. Ct. 

2001) (stating that “[t]he ‘work product rule’ is closely related to the attorney-client privilege but 
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is broader because it protects any material, regardless of whether it is confidential, prepared by 

the attorney in anticipation of litigation”)); see also Heavens v. Pa. Dep’t of Envt. Prot., 65 A.3d 

1069, 1077 (Pa. Commw. Ct. 2013) (“[U]nder the RTKL the work-product doctrine protects a 

record from the presumption that the record is accessible by the public if an agency sets forth 

facts demonstrating that the privilege has been properly invoked”). 

The OOR has reviewed the arguments and evidence presented by all parties and 

conducted an in camera review of the records alleged to be privileged.
1
  Based on the evidence 

presented, the OOR finds that the privilege has not been waived by PSU.  Based on this in 

camera review, the OOR holds that the following pages of records are not subject to public 

access in their entirety under either attorney-client privilege and/or the attorney-work product 

doctrine, as they meet all elements of the applicable privileges: 3-18, 38-69, 71-78, 83-111, 113-

124, 140-160, 179-180, 317-320, 324-328, 359-361, 369-370, 383-384 and 420-423.  

Additionally, based on the OOR’s in camera review, the information specified below is 

protected by the attorney-work product privilege because is reflects the “mental impressions of a 

party’s attorney or his or her conclusions, opinions, memoranda, notes or summaries, legal 

research or legal theories” and may be redacted from the following records: 

 March 11, 2012, March 13, 2012 and March 14, 2012 communications from attorney 

Omar McNeill on pages 19-25 and 31-32; 

 December 14, 2012 communication from attorney McNeill on page 79; 

 June 6, 2012 communication from attorney McNeill on pages 161-162; 

                                                 
1
 Section IV(D)(11) of the OOR Interim Guidelines provides, among other things, that “[r]eferences to specific 

records submitted for in camera inspection, or the contents of such records, in the final determination will be … by 

reference to generic descriptions or characterizations as set forth in the in camera inspection index.”  As such, the 

OOR’s written analysis is constrained to generic descriptions of the withheld records. 
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 April 26, 2012 and April 20, 2012 communications from attorney McNeill on pages 

181-182;  

 January 16, 2012 communications from attorneys Louis Freeh and McNeill on 255-

256; 

 May 5, 2012 communications from attorneys Louis Freeh and McNeill on pages 351-

352; 

 May 5, 2012 communication sent at 9:44 a.m. from attorney McNeill on page 355; 

 April 7, 2012 communications from attorneys Freeh and McNeill on pages 362-364; 

 February 17, 2012 communication from attorney McNeill on pages 371-372; 

 February 17, 2012 communication from attorney McNeill on pages 373-376; 

 February 2, 2012 communication from attorney Freeh on page 377; 

 January 16, 2012 communication sent at 10:40 a.m. from attorney McNeill on page 

381; 

 January 16, 2012 communications from attorneys Freeh and McNeill on 385-388; 

 January 16, 2012 communications sent at 5:59 p.m. and 10:40 a.m. from McNeill on 

pages 389-394; 

 January 16, 2012 communication sent at 10:40 a.m. from attorney McNeill on page 

398-400; 

 July 3, 2012 communication from attorney Frank Guadagnino on page 403; and 

 April 26, 2012 and April 20, 2012 communications from attorney McNeill on pages 

588-590.  
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An in camera review reveals that the remaining records at issue are not protected by the 

attorney-client privilege because they were not made “for the purpose of securing either an 

opinion of law, legal services or assistance in a legal matter.”   

With respect to the attorney-work product doctrine, the remaining records are not 

protected because they either do not reflect “mental impressions … conclusions, opinions, 

memoranda, notes or summaries, legal research or legal theories” or because they were not made 

by “a party’s attorney.”  While a significant number of communications were generated by 

Board member Frazier, who is also an attorney, there is no evidence that attorney Frazier served 

as PSU’s attorney in any matter – a point underscored by PSU’s submissions to the OOR during 

this appeal:  

During the period at issue, counsel to the University included Cynthia A. 

Baldwin, Amy McCall, Stephen S. Dunham, Frank T. Guadagnino, Lanny J. 

Davis, Louis Freeh and Omar McNeil, as well as others from the University’s in-

house legal department, Reed Smith LLP, Lanny Davis and Associates and Freeh 

Sporkin and Sullivan, LLP…. 

Kenneth Frazier … [was a] member[] of the Board … at all times in question. 

 

Accordingly, communications generated by attorney Frazier are not protected by the attorney-

work product doctrine because PSU is not a client of attorney Frazier.   

3. The certain exemptions do not apply to these records 

 

The Department and PSU has asserted that exemptions for internal, predecisional 

deliberations (65 P.S. § 67.708(b)(10)(i)(A)) and noncriminal investigative records (65 P.S. 

67.708(b)(17)) protect certain records from public access.  In Bagwell v. Office of the Governor 

and The Pennsylvania State University, however, the OOR held that the exemption for internal, 

predecisional deliberations could not apply to PSU because, as a state-related institution, PSU is 

not an “agency” as defined by the RTKL.  OOR Dkt. AP 2013-1551, 2013 PA O.O.R.D. LEXIS 

___; see 65 P.S. § 67.102 (excluding state-related institutions from the definition of “Agency” 
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and “Commonwealth agency”); see also 65 P.S. § 67.708(b)(10)(i)(A) (exempting the “internal, 

predecisional deliberations of an agency …”) (emphasis added).  Additionally, the OOR’s 

decision in Bagwell held that the exemption for noncriminal investigative records did not apply 

to records held by the Office of the Governor related to PSU because “Section 708(b)(17) only 

applies to records relating to investigations conducted by entities that are ‘agencies’ under the 

RTKL.”  Bagwell, supra (quoting Hayes v. Pennsylvania Department of Public Welfare, OOR 

Dkt. AP 2012-0415, 2012 PA O.O.R.D. LEXIS 530).   

The OOR hereby adopts and incorporates the reasoning of Bagwell and holds that the 

exemptions under 65 P.S. § 67.708(b)(10)(i)(A) and 65 P.S. § 67.708(b)(17) do not apply to any 

of the records at issue in this appeal.  For the same reason, the OOR also finds that the exemption 

for criminal investigative records (65 P.S. § 67.708(b)(16)) does not apply to these records, as 

this exemption only applies to records related to criminal investigations conducted by “agencies” 

subject to the RTKL.  Accordingly, the records are not exempt under 65 P.S. § 

67.708(b)(10)(i)(A), 65 P.S. § 67.708(b)(17) or 65 P.S. § 67.708(b)(16). 

PSU also asserts that page 527 of the withheld records is exempt under 65 P.S. § 

67.708(b)(27) as a “record … relating to a communication between an agency and its insurance 

carrier … or risk management office.”  Section 708(b)(27) of the RTKL exempts “A record or 

information relating to a communication between an agency and its insurance carrier, 

administrative service organization or risk management office.”  Because PSU, as a state-related 

institution, is not an “agency” as defined by the RTKL, this exemption does not apply to this 

record.   

4. PSU has not established that the records constitute confidential proprietary 

information 
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PSU asserts that pages 427-57 and 464-484 of the withheld records contain confidential 

and proprietary information under 65 P.S. § 67.708(b)(11).  Section 708(b)(11) of the RTKL 

exempts from disclosure records that reveal “confidential proprietary information.”  See 65 P.S. 

§ 67.708(b)(11).  “Confidential proprietary information” is defined as “Commercial or financial 

information received by an agency: (1) which is privileged or confidential; and (2) the disclosure 

of which would cause substantial harm to the competitive position of the [entity] that submitted 

the information.”  65 P.S. § 67.102.  To meet its burden of proof, an agency must establish that 

both elements of this two-part test are met.  See Sansoni v. Pennsylvania Housing Finance 

Agency, OOR Dkt. AP 2010-0405, 2010 PA O.O.R.D. LEXIS 375; see also Office of the 

Governor v. Bari, 20 A.3d 634 (Pa. Commw. Ct. 2011) (involving confidential proprietary 

information).  Unlike the exemptions mentioned above, Section 708(b)(11) is not limited to 

“agency” confidential proprietary information.  See 65 P.S. § 67.708(b)(11). 

Based on a review of the legal arguments and evidence presented and an in camera 

review of the records at issue, the OOR finds that pages 427-57 and 464-484 are do not 

constitute confidential proprietary information as defined by the RTKL.  While PSU has 

provided some evidence that the records were intended to be confidential and proprietary, it has 

not provided any evidence that their “disclosure … would cause substantial harm to the 

competitive position of the [entity] that submitted the information.”  See 65 P.S. 67.708(b)(11).  

As a result, PSU has not overcome the presumption that the records are subject to public access.  

See 65 P.S. § 67.305(a).     

5.  PSU has not established that FERPA and “other federal laws” apply 

 

In its October 11, 2013, PSU alleges that some of the withheld records contain 

information protected by FERPA and “other federal laws,” but does not indicate what 
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information or which records contain information protected by federal law.  FERPA protects 

“personally identifiable information” contained in “education records” from disclosure and 

financially penalizes entities “which [have] a policy or practice of permitting the release of 

education records ... of students without the written consent of their parents.”  20 U.S.C. §§ 

1232g(b)(1); 1232(g)(a).  FERPA defines education records as “those records, files, documents, 

and other materials which (i) contain information directly related to a student; and (ii) are 

maintained by an educational agency or institution or by a person acting for such agency or 

institution.”  34 C.F.R. § 99.3.  Regulations implementing FERPA define “personally identifiable 

information” to include “(a) the student’s name; and (b) the name of the student’s parent or 

family member.”  Id.  Here, PSU has not provided any evidence that any of the withheld records 

constitute “education records” as defined by FERPA and an in camera review reveals that none 

of the withheld records meets this definition.  Accordingly, PSU has not established that FERPA 

or “other federal laws” protect any of the withheld records, in whole or in part, from public 

access.  See 65 P.S. § 67.305(a). 

6. Certain personal identification information may be redacted 

PSU states that “[s]everal” of the withheld records contain “personal identification 

information that is protected from disclosure pursuant to 65 P.S. [§] 67.708(b)(6),” but does not 

identify which records or what information contains such redactable information.  Section 

708(b)(6)(i)(A) permits the withholding of “A record containing all or part of a person’s Social 

Security number; driver’s license number; personal financial information; home, cellular or 

personal telephone numbers; personal email addresses; employee number or other confidential 

personal identification number.”  The RTKL defines “personal financial information” as “An 

individual’s personal credit, charge or debit card information; bank account information; bank, 
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credit or financial statements; account or PIN numbers and other information relating to an 

individual’s personal finances.”  65 P.S. 67.102.  Upon an in camera review of the records, it 

appears that page 542 facially contains redactable information that falls within the parameters of 

Section 708(b)(6)(i)(A).  Because PSU has not identified any particular information or records 

that contain withholdable information under Section 708(b)(6)(i)(A), the OOR holds PSU has 

not established that this exemption applies for any other records.    

CONCLUSION 

For the foregoing reasons, Requester’s appeal is granted in part and denied in part and 

the Department is required to provide the Requester with the following records within thirty (30) 

days as outlined as follows: 

 In their entirety (unredacted):  

o Pages 1-2; 26-30; 33-37; 70; 80-82; 112; 125-139; 163-178; 183-254; 257-

316; 321-323; 329-350; 353-354; 356-358, 365-368; 378-380; 382; 395-

397; 401-402; 404-419; 424-541; 543-587; and 591-673; 

 With permissible redactions for attorney-work product as described above: 

o Pages 19-25; 31-32; 79; 161-162; 181-182; 255-256; 351-352; 355; 362-

364; 371-377; 381; 385-394; 398-400; 403; and 588-590; and 

 With permissible redactions for information exempt under 65 P.S. § 

67.708(b)(6)(i)(A): 

o Page 542.   

This Final Determination is binding on all parties. Within thirty (30) days of the mailing date of 

this Final Determination, any party may appeal to the Commonwealth Court.  65 P.S. § 

67.1301(a). All parties must be served with notice of the appeal.  The OOR also shall be served 
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notice and have an opportunity to respond according to court rules as per Section 1303 of the 

RTKL.  This Final Determination shall be placed on the OOR website at: 

http://openrecords.state.pa.us. 

 

FINAL DETERMINATION ISSUED AND MAILED:   December 20, 2013 

 
_________________________  

APPEALS OFFICER/ ASSISTANT CHIEF COUNSEL 

J. CHADWICK SCHNEE, ESQ.  

 

Sent to:  Ryan Bagwell (via e-mail only);  

 Karen Feuchtenberger, Esq. (via e-mail only); 

 Michael Bressi (via e-mail only);  

 Katherine Allen, Esq. (via e-mail only) 

 

http://openrecords.state.pa.us/

