
5219 Shorecrest Drive
Middleton, WI 53562

Right to Know Appeals Officer
Office of the Attorney General
16th Floor Strawberry Square
Harrisburg, PA 17120

June 30, 2013

To whom it may concern:

This is an appeal of a partial denial of a request for public records pursuant to the
Pennsylvania Right-to-Know Law, 65 P. S. §§ 67.101 et. seq (the “RTKL”). On May 6, 2013,  I
filed a request for public records with the Office of the Attorney General (“OAG”). Specifically, I
sought:

“copies of letters, emails and memos that were sent or received between July 13, 2012, and
December 31, 2012, between employees of the Office of the Attorney General (OAG) and
the following individuals:

1. Louis Freeh;
2. Omar Y. McNeil;
5. Thomas Cloud of Freeh International Solutions, LLC;
6. Gregory Paw of Freeh International Solutions, LLC;
7. employees of Freeh, Sporkin & Sullivan, LLP;
8. employees of Freeh International Solutions, LLC;
9. other individuals whose email addresses contain the freehgroup.com domain.”

OAG Open Records Officer Robert A. Mulle replied by e-mail on May 13, 2013, and
invoked a 30-day extension. On June 12, 2013, Mr. Mulle offered a final response. He provided
copies of three emails, but denied access to an unknown number of other responsive records,
pursuant to the Investigating Grand Jury Act and the RTKL’s criminal investigation exception, 65
P.S. §67.708(b)(16). Mr. Mulle also noted two Commonwealth Court cases, an apparent attempt to
convey the applicability of other exceptions to his partial denial . However, it’s unclear exactly1

which RTKL exceptions those cases may support.

With this appeal, I am seeking a determination that Mr. Mulle’s decision to withhold the
records based upon the claimed exemptions was incorrect, and asking the Appeals Officer to order

1 Mr. Mulle specified the following cases: Galloway v. Office of Pennsylvania Attorney General, 63 A.3d 485 (Pa.
Cmwlth. 2013), and Pennsylvania State Police v. Office of Open Records, 5 A.3d 473 (Pa. Cmwlth. 2010).



him to provide the responsive records.

ARGUMENT

The RTKL is “designed to promote access to official government information in order to
prohibit secrets, scrutinize the actions of public officials and make public officials accountable for
their actions.” Bowling v. Office of Open Records, 990 A.2d at 824. It includes provisions for
appeals of adverse decisions. Unlike most Commonwealth agencies, the OAG is authorized to
appoint its own Appeals Officer to review public records requests that are denied by its
Right-to-Know Officer. 65 P. S. §§ 67.503(d)(1). However, the Appeals Officer must follow the
applicable appeal procedures contained in the RTKL, as well as RTKL policies established by the
OAG.

Pursuant to the RTKL, the Appeals Officer shall “review all information filed relating to
the request;” “[s]et a schedule for the requester and the open-records officer to submit documents in
support of their positions;” “[c]onsult with agency counsel as appropriate;” and “[i]ssue a final
determination on behalf of the … agency.” See 65 P.S. §§ 67.1102. Records in the possession of
an agency are presumed to be public records, and the agency claiming any exceptions to disclosure
bears the burden of proving by a “preponderance of the evidence ” that the claimed exceptions2

apply. 65 P. S. §§ 67.708(a)(1).

Thus far, Mr. Mulle has not provided evidence in support of his position. Therefore, the
OAG cannot meet its burden of proving the claimed exceptions are valid reasons for withholding
the requested records.

I. The OAG has not presented any evidence that the records are exempt from

disclosure, and has not met its burden of proof.

The OAG’s Right-to-Know Officer cited two reasons for denying access to an unknown
number of records. First, he seems to assert  that the withheld records relate to a criminal
investigation. He explained that:

“precluded from disclosure is ‘[a] record of an agency relating to or resulting in a
criminal investigation, including ... [i]nvestigative materials, notes, correspondence,
videos and reports ... [a] record that includes information made confidential by law
or court order or ... [v]ictim information, including any information that would
jeopardize the safety of the victim ... and [a] record that, if disclosed, would ...
[r]eveal the institution, progress or result of a criminal investigation, except the

2 Preponderance of the evidence has been defined as “evidence which as a whole shows that the fact sought to be
proved is more probable than not.” BLACK’S LAW DICTIONARY 1064 (8th ed.).



filing of criminal charges . . .’”

Furthermore, Mr. Mulle cited the Investigating Grand Jury Act, which forbids the
“[d]isclosure of matters occurring before the grand jury other than its deliberations and the vote of
any juror may be made to the attorneys for the Commonwealth for use in the performance of their
duties.”

The OAG bears the burden of proving that records in its possession are not public records
under the RTKL. Here, Mr. Mulle relies entirely on a recitation of the Investigating Grand Jury
Act and relevant portions of section 708. He has not identified the number of records that apply to
each exemption,  nor has he specified the aggregate number of withheld records. He provided no
description of the content of the withheld records,  and did not say how the withheld records relate
to a criminal investigation or that they do so at all.

To meet its burden, an agency must do more than merely provide conclusory statements of
fact or law as Mr. Mulle has done. “More than mere conjecture is needed.” Lutz v. City of Phila., 6
A.3d 669, 676 (Pa. Cmwlth. 2010). See also Carey v. Pennsylvania Department of Corrections,

(Pa. Cmwlth. 2013), holding that affidavits consisting entirely of speculation and conclusory
statements are not enough to meet the agency’s burden of proof. Simply asserting that a bunch of
agency records are exempt from disclosure pursuant to one or two statutes, as Mr. Mulle has done,
is not sufficient to justify a denial under the RTKL.

The Commonwealth Court addressed such a lack of evidentiary support in State Police v.

Office of Open Records, 5 A.3d 473 (Pa. Commw. 2010). In considering whether a police incident
report could be withheld under the RTKL’s criminal investigation exception, the Court emphasized
the importance of considering the content of a record when determining whether it is a public
record. Agencies “cannot make determinations about whether a given document is a public record
merely based on the name or title of the document; [they] must consider, instead, the content and
nature of the document. To do otherwise would elevate form over substance.” State Police.

The Right-to-Know Officer must sufficiently describe the contents of the withheld records
to allow the OAG Appeals Officer, as well as the Requester, to determine whether the cited
exemptions may be  applicable. In Bowling, the Commonwealth Court recognized two methods of
describing records with enough information to allow third-parties to determine whether any
exemptions apply. The first, the creation of a so-called “Vaughn index, ” would provide a brief but3

sufficient description of each withheld record and the corresponding exceptions that the agency
claims are applicable. The second would provide a list of categories of withheld records along with
the exceptions that apply .4

3 See Vaughn v. Rosen, 484 F.2d 820 (D.C.Cir., 1973)
4 In Bowling, the Court described the category indexing method: “Agencies may justify their exemptions on a
category-of-document by category-of-document basis. The chief characteristic of a category-of-document



Either method could have provided sufficient information for both the Requester and the
Appeals Officer to determine the validity of the claimed exceptions. Instead, Mr. Mulle chose to
simply recite what he claims are the applicable exemptions without providing further information.
Without additional information, the OAG cannot meet its burden of proof, and the requested
records must be released. Furthermore, to reduce the possibility of further appeals, the Appeals
Officer should urge Mr. Mulle to provide sufficient information using one of the methods endorsed
by the Commonwealth Court.

a. The OAG must prove that the withheld records relate to, or resulted in, a

criminal investigation for the criminal investigation exception to apply.

Under the criminal investigation exception, an agency may deny access to a record
“relating to or resulting in a criminal investigation. ” For the exemption to apply, the OAG must5

demonstrate that “a systematic or searching inquiry, a detailed examination, or an official probe”
was conducted regarding a criminal matter. Department of Health v. OOR, 4 A.3d 803, 810-11
(Pa. Commw. 2010).

Here, Mr. Mulle has not asserted that an investigation exists, much less one that is criminal
in nature. Furthermore, he has not demonstrated how records sent to or received from private,
non-law enforcement investigators relate to, or resulted in, a criminal investigation. Without
showing that an investigation exists, and that the requested records relate to, or resulted in, a
criminal investigation, the OAG cannot claim that the records are exempt from disclosure under
section 708(b)(16).

b. The withheld records do not relate to a criminal investigation.

For the OAG to withhold records relating to a criminal investigation, the records must do
just that - relate to a criminal investigation. My request sought records sent to or received from
individuals associated with a private law firm and a private investigation firm. Neither group is a
law enforcement agency with the authority to conduct identifiable investigations of criminal
activity. Any records sent to the OAG from those agencies cannot by definition relate to a criminal
investigation unless the records were sought by the OAG specifically in the course of an
identifiable probe.

To the extent that the responsive records are reports or other information about the private
inquiry by the law firm of Freeh, Sporkin & Sullivan into the handling of reported child abuse by

methodology must be functionality, that is, the classification should be clear enough to permit a court to ascertain
;”how each … category of documents, if disclosed, would interfere with [the agency's duty not to disclose exempt
public records].’”
5 See 708(b)(16)



employees of The Pennsylvania State University, or consist of e-mail correspondence about a
private inquiry conducted by a third party, such records do not relate to a criminal investigation and
cannot be withheld based on the RTKL’s criminal investigation exception.

Specifically, Mr. Mulle seems to claim that an unknown number of requested records are
“investigative materials, notes, correspondence, videos and reports” that relate to a criminal
investigation, which would be exempt from disclosure pursuant to section 708(b)(16)(ii). The
exception is designed to protect information “assembled as a result of an investigation into a
criminal incident or an allegation of criminal wrongdoing.” State Police v. Office of Open Records,

5 A.3d 473 (Pa. Commw 2010). To the extent that the requested records were assembled as part of
a private inquiry, or were not assembled as part of an investigation into alleged criminal activity,
the OAG cannot withhold the requested records pursuant to section 708(b)(16)(ii).

c. The requested records did not result in a criminal investigation.

Notwithstanding the fact that the OAG has not demonstrated that an identifiable probe
exists, records that contain information about Penn State’s private inquiry into the handling of child
sexual abuse allegations did not result in a criminal investigation because the corresponding
criminal investigation began in 2008. Therefore, the OAG cannot withhold the requested records
on the basis that they somehow resulted in an investigation of criminal activity.

d. Records provided to a non-law enforcement agency do not relate to a criminal
investigation because the dissemination of investigative information to a
non-law enforcement agency is prohibited by law, and would have been
illegal.

Information relating to a criminal investigation is also regulated by the Criminal History
Records Information Act (the “CHRIA”), 18 Pa.C.S. § 91.  It defines “investigative information”
as “information assembled as a result of the performance of any inquiry, formal or informal, into a
criminal incident or an allegation of criminal wrongdoing and may include modus operandi
information.” 18 Pa.C.S. § 9102. The dissemination of “investigative information” to individuals
and entities who are not law enforcement agencies is prohibited pursuant to 18 Pa.C.S. §
9106(c)(4). Therefore, any information provided to non-OAG recipients contained in my request
cannot be considered “investigative information pursuant” to the CHRIA. Otherwise, the
dissemination of such information would have been illegal.

II. Grand jury secrecy rules do not prohibit disclosure of the requested records.

In denying access to some records, the Mr. Mulle cites the Commonwealth’s Investigating
Grand Jury Act (“IGJA”),  42 Pa. C.S.A. §§ 4541 et. seq. Specifically, he refers to §§ 4549(b),
which states:



“Disclosure of proceedings by participants other than witnesses - Disclosure of
matters occurring before the grand jury other than its deliberations and the vote of
any juror may be made to the attorneys for the Commonwealth for use in the
performance of their duties. The attorneys for the Commonwealth may with the
approval of the supervising judge disclose matters occurring before the investigating
grand jury ... to local, State, other state or Federal law enforcement or investigating
agencies to assist them in investigating crimes under their investigative jurisdiction.
Otherwise a juror, attorney, interpreter, stenographer, operator of a recording
device, or any typist who transcribes recorded testimony may disclose matters
occurring before the grand jury only when so directed by the court. All such
persons shall be sworn to secrecy, and shall be in contempt of court if they reveal
any information which they are sworn to keep secret.”

The prohibition on disclosure cited by Mr. Mulle is limited to six types of individuals:
jurors, attorneys (including representing a witnesses who testify before the grand jury), interpreters
providing services before the grand jury, a grand jury stenographer, the recorder of grand jury
proceedings, and the typist of grand jury transcripts. Commonwealth attorneys “may make use of
matters occurring before an investigating grand jury in the performance of their own duties, but
may disclose such matters to other ‘law enforcement or investigating agencies’ in only one instance
-  ‘to assist them in investigating crimes under their investigative jurisdiction.’” In re: Investigating
Grand Jury of Philadelphia County, 496 Pa. 452 (1981).

However, the IGJA does not forbid disclosure of all things related to a grand jury’s work.
Its prohibition on disclosure only applies to matters that take place “within the secret confines of
the grand jury room” including testimony or documents presented as evidence therein. See In Re:
Dauphin County Fourth Investigating Grand Jury: Report of Special Prosecutor Albert G. Blake,
610 Pa. 296 (2011). It does not apply to correspondence regarding matters that take place outside
the courtroom, as well as logistical information such as the date of a grand jury session.

My Request sought e-mails and other records that were exchanged between OAG
employees and non-OAG employees. Since none of the non-OAG employees are members of a
government investigating agency, any records responsive to my request could not have contained
information about secret grand jury proceedings, since the disclosure to such individuals would be
prohibited by law. Therefore, the IGJA cannot prohibit the disclosure of any records responsive to
my request.



CONCLUSION

WHEREFORE, for the foregoing reasons, I respectfully ask that the Appeals Officer
REVERSE the partial denial of public records by the OAG’s Right-to-Know Officer, and provide
the withheld records to me as soon as possible.

Respectfully,

Ryan Bagwell
(608) 466-6195

Date Sent:


