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The Philadelphia District Attorney’s Office (“DA’s Office”), by and through 

undersigned counsel, hereby replies to the response submitted by Complainant Ryan 

Bagwell.

Notwithstanding Mr. Bagwell’s assertion to the contrary, the DA’s Office in no 

way “modified” his original RTKL request or “assigned additional criteria” to it.  As 

stated in its earlier submission, when an agency receives a RTKL request, it must first 

perform a threshold determination of whether the request seeks “records,” as defined by 

the RTKL.  A “record” documents a business transaction or activity of an agency.  Thus, 

the DA’s Office had to address who the individuals named in the request were and their 

relationship with the DA’s Office in order to determine whether the request sought 

“records.”  This was necessary because the request in its original form was insufficiently 

specific to allow the DA’s Office to determine whether it actually implicates any records 



of the DA’s Office.  See 65 P.S. 703.  Indeed, if anything, the supposed “modification” – 

giving the request necessary context – provided the level of specificity required by the 

RTKL in order to respond to the request and perform the required threshold 

determination.  

Furthermore, the DA’s Office is not asserting that “the sought-after records 

document something other than a transaction or activity of a Commonwealth agency,” as 

Mr. Bagwell incorrectly contends.  Rather, the DA’s Office states that the request does not 

seek “public records,” as defined by the RTKL, of the DA’s Office (the agency to whom 

the request was directed) because the DA’s Office has not conducted any business 

transaction or activities with the Freeh Group or the OAG’s investigation into the 

Sandusky sexual abuse.  Accordingly, the request did not and cannot implicate any 

records of the DA’s Office.  Stated yet a different way, Mr. Fina has not conducted any 

business transactions or activities on behalf of the DA’s Office with any of the five named 

individuals. Therefore, the request does not and cannot seek any “records,” as defined by 

the RTKL, of the DA’s Office, the agency to whom the request was directed.

Mr. Bagwell also asserts that “[i]t is possible, and probably customary, for an 

agency employee to engage in the activities of a Commonwealth agency with which the 

person is not employed.”  While this statement is not entirely clear, it appears that Mr. 

Bagwell is trying to say that a public record could originate from a non-employee of the 

agency to whom the RTKL request is directed if the agency receives or retains that 



document.  He is correct.  But at least one of the parties to the communication must be 

the agency whose activity is involved and to whom the RTKL request is directed.  Even 

under Mr. Bagwell’s contention, however, his request does not implicate public records of 

the DA’s Office.  The fact remains that the DA’s Office has not conducted any business 

transactions or activities with the named individuals.  Moreover, Mr. Fina has not 

conducted any business transactions or activities on behalf of the Office of Attorney 

General since his separation from the OAG on January 18, 2013.  Thus, Mr. Bagwell’s 

argument is entirely misplaced.

Finally, Mr. Bagwell is simply wrong that the DA’s Office has the burden of 

proving that the request does not seek “public records.”  As plainly set forth by multiple 

Commonwealth Court decisions, the requestor has the burden to prove, as a threshold 

matter, that the request seeks records as defined by the RTKL.  See, e.g., Barkeyville 

Borough v. Stearns, 35 A.3d 91, 94 (Pa. Commw. Ct. 2012).  Mr. Bagwell appears to be 

conflating two separate and distinct provisions of the RTKL.  The requestor must prove 

that the request seeks records; only if he meets that burden does the burden shift to the 

agency to prove that the records are exempt under Section 305(a).  Here, the DA’s Office 

is not asserting an exemption.  To the contrary, its position is that the request does not 

seek public records in the possession of the DA’s Office because Mr. Fina has not 

conducted any business transactions or activities on behalf of the DA’s Office with any of 

the five named individuals.





Mr. Bagwell has failed to meet his burden of proving that his request seeks public records 

of the DA’s Office.  Accordingly, his request was properly denied.  He has not provided 

any legal basis to reverse that determination, and his appeal should be denied.
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_/s/ Brad P. Bender_________________
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 Under Section 703, “[a] written request should identify or describe the records 
sought with sufficient specificity to enable the agency to ascertain which records are 
being requested and shall include the name and address to which the agency should 
address its response.” 
 Under Mr. Bagwell’s convoluted theory that an employee of one agency can 
create a “record” under the RTKL if it simply “documents” an activity of a completely 
separate agency, then, for example, an email I send to Mr. Bagwell stating my approval of 
an ordinance passed by a Westmoreland County municipality would be a “public record” 
subject to access by a request to the DA’s Office.  That interpretation is legally 
unsupportable and defies any reasonable construction of the actual provisions of the 
RTKL

 Under Section 305(a), “[a] record in the possession of a Commonwealth agency 
or local agency shall be presumed to be a public record.”  This presumption only applies, 
however, if the document is, in fact, a “record” under the RTKL.




