PENNSTATE

Katherine M. Allen Office of General Counsel Tel: 814-863-9491

Associate General Counsel The Pennsylvania State University Fax: 814-863-8469
227 West Beaver Avenue, Suite 507 kmal3@psu.edu
State College, PA 16801 http:/foge.psu.edu

December 5, 2013

VIA ELECTRONIC MAIL
AND REGULAR MAIL

Appeals Officer J. Chadwick Schnee, Esquire
Commonwealth of Pennsylvania

Office of Open Records

Commonwealth Keystone Building

400 North Street, 4th Floor

Harrisburg, PA 17120-0225
jschnee@pa.gov

Re:  Bagwell v. Pennsylvania Department of Education, Docket # AP 2013-1753;
Response of The Pennsylvania State University

Dear Appeals Officer Schnee:

Pursuant to your email dated November 12, 2013 and in response to Mr. Bagwell’s
additional evidence and argument submitted on November 22, 2013, The Pennsylvania State
University (“Penn State” or “University”), hereby files the following additional evidence and
arguments in the above-captioned appeal.

BACKGROUND

Pursuant to Section 1101(c) of the Pennsylvania Right-to-Know Law ("RTKL"), 65
P.S.§ 67.1101(c), Penn State is a party with a direct interest. As set forth in its submission
dated October 11, 2013, Penn State contends that most of the records subject to this appeal
must be withheld in their entirety pursuant to statutory exceptions, including 65 P.S. §§
67.102, 67.305, 67.708(b)(10)(1) and 67.708(b)(17). In that submission, including the affidavit
of Frank Guadagnino and attached exhibits, the University specifically identifies which
exceptions it believes apply to each of the documents at issue on appeal. Penn State fully
incorporates its previously filed evidence and argument.

In his November 22, 2013 letter, Mr. Bagwell challenges the application of the
attorney-client privilege and attorney-work product doctrine as well as the noncriminal
investigation exception. In this submission, Penn State will only respond to Mr. Bagwell’s
most recent arguments.
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ARGUMENT

Attorney-Client Privilege and Attorney-Work Product Doctrine

Mr. Bagwell asserts three reasons for why he contends that the attorney-client
privilege or the attorney-work product doctrine does not apply to any documents at issue on
appeal. All of Mr. Bagwell’s arguments on this issue are meritless.

First, Mr. Bagwell contends that Penn State has not shown that it invoked the
attorney-client privilege as to any particular document. To the contrary, Penn State provided
a detailed index with its previous submission which identified each document for which it
claimed the attorney-client privilege and/or attorney-work product privilege applies. See
Appendix 1 to October 11, 2013 letter from Allen to Schnee (“Original Submission™). Penn
State also provided an affidavit from Frank Guadagnino, legal counsel to the University,
explaining the attorney-client relationship between Penn State and external legal counsel
including the law firms of Reed Smith LLP, Lanny Davis and Associates and Freeh Sporkin
& Sullivan LLP (“FSS”) and attached a copy of the engagement letter between the University
and F'SS. See Affidavit of Frank Guadagnino dated October 11, 2013 (*Guadagnino
Affidavit”) and Exhibit 4 thereto. It is well established that that the right to assert the attorney-
client privilege belongs to the client, but may be raised by the client’s attorney. See Fisher v.
U.S., 425 U.S. 391, 402 n. 8 (1976) (“[I]t is universally accepted that the attorney-client
privilege may be raised by the attorney.”).

Penn State contends that it has already properly invoked the attorney-client privilege
and attorney-work product doctrine in its Original Submission. However, to avoid any
confusion, Penn State files the attached Index, which updates Appendix 1 attached to its
Original Submission by adding bates numbers for each document. In the Index, Penn State
identifies those documents at issue for which it claims the attorney-client privilege and/or
attorney-work product apply. In addition, Penn State files the attached Affidavit of Janine S.
Andrews, Director of the Office of the Board of Trustees and Associate Secretary to the
University’s Board. Based on her position as custodian of the minutes and records of the
Board, Ms. Andrews confirms her understanding that the University, through the Board, hired
a number of external law finms to serve as legal counsel and to provide legal advice to the
University. Further, Ms. Andrews confirms her understanding that the University, through the
Board, has taken no action to waive the privilege as to any of the documents on the attached
Index.

Second, Mr. Bagwell contends that the communications contained in the documents
subject to appeal were not made for the purpose of securing a legal opinion, legal services or
legal assistance. He relies on a portion of the engagement letter between the University and
FSS for this bald assertion. Contrary to Mr. Bagwell’s position, the engagement letter
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expressly provides that FSS is being engaged “as independent external legal counsel” and that
the work and advice provided by FSS under the engagement “is subject to the confidentiality
and privilege protection of the attorney-client and attorney work product privileges, unless
appropriately waived by the parties or otherwise determined by law.” See Exhibit 4 to
Original Submission at paragraph 6. Moreover, as part of the legal advice to be offered by
FSS, the engagement letter states that “[t]he report will also provide recommendations fo the
Task Force and Trustees for actions to be taken to attempt to ensure that those and similar
failures do not occur again.” Id at paragraph 1. When read in its entirety, the engagement
letter 15 very clear that FSS was engaged as counsel to provide legal advice and as counsel to
conduct an independent investigation as part of providing that legal advice. Mr. Bagwell’s
suggestion that FSS cannot perform both functions is erroneous. Courts recognize that
investigations conducted by attorneys or their agents in order to provide informed legal advice
is still protected by the attorney-client privilege. See e.g., Com. v. Noll, 443 Pa. Super. 602,
607-08, 662 A.2d 1123 (1995). Confidential communications between the attorney and client
during the course of the investigation do not lose privileges simply because they consist of
purely factual information. See Gould v. City of Aliquippa, 750 A.2d 934, 937-38 (Pa.
Cmwlth. 2000) (written summaries of factual events produced by client’s attorney from
witness interviews and interviews with city employees regarding factual events were all
protected by attorney-client privilege) and Upjohn Co. v. U.S., 449 U.S. 383

(1981 ) questionnaires completed by employees at the request of corporate counsel during an
internal investigation are privileged communications).

Third, Mr. Bagwell contends that the University somehow waived its attorney-client
privilege regarding all communications with FSS because of a non-specific statement made by
Gene Marsh, external legal counsel for Penn State with respect to matters involving the
National Collegiate Athletic Association (“NCAA™). To the contrary, as set forth in Ms.
Andrews’s affidavit, the University has not waived any privileges with respect to the
documents identified on the attached Index. Moreover, it is the University’s understanding
that the communications between FSS and representatives of the NCAA or the Big Ten
Conference consisted of periodic updates related to the process and progress of the
investigation by FSS or discussions of publicly available information and further, that FSS
communicated no information, either verbal or written, to NCAA. or Conference
representatives that was or was intended to be protected by the attorney-client privilege or
attorney-work product doctrine held by the University. See Supplemental Affidavit of Frank
Guadagnino dated December 5, 2013, attached hereto. Neither the FSS communications to the
NCAA nor any other evidence suggests or supports a conclusion that the University waived
the attorney-client privilege as to the documents at issue. Further, as stated in the
University’s Original Submission, the attorney-client privilege with respect to the documents
at issue belongs to the University, not to any individual member of the Board or to the
Pennsylvania Department of Education. Only the University may properly consent to a waiver
of its attorney-client privilege. See Guadagnino Affidavit at §13 attached to Original
Submission,
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As the University argued in its Original Submission, the attorney-work product
doctrine or privilege is closely related to the attorney-client privilege, but is broader and
protects any material, regardless of whether it is confidential, prepared by the attorney in
anticipation of litigation, as well as the mental impressions, conclusions, opinions,
memoranda, notes, summaries, legal research or legal theories of a party’s attorney. Gillard v.
AIG Insurance Co., 609 Pa. 65, 89, 15 A.3d 44, 59 n. 16 (2011), citing Pa.R.Civ.P. 4003.3 and
Nat’l R.R. Passenger Corp. v. Fowler, 788 A.2d 1053, 1065 (Pa. Cmwlth. 2001). Mr. Bagwell
does not address application of the attorney-work product doctrine in his November 22, 2013
submission. The attached Index identifies those documents which the University contends are
protected by the attorney-client privilege and/or the attorney-work product privilege. As such,
they are not public records under 65 P.S.§ 67.305 and should not be disclosed under the
RTKL.

Noncriminal Investigation Exception

Mr. Bagwell contends that the noncriminal investigation exception set forth in section
708(b)(17) of the RTKL does not apply to the documents at issue on appeal because the
exception applies only to investigations conducted as part of an agency’s official duties and
Penn State is not an agency. As Penn State previously argued in its Original Submission,
nothing in the plain language of the noncriminal investigation exception requires that the
investigation be conducted by a Commonwealth agency. 65 P.S.§ 67.708(b)(17). In addition,
“the plain language of each section of a statute must be read in conjunction with one another,
construed with reference to the entire statute.” Bowling v. Office of Open Records, 75 A.3d
453, 466 (Pa. 2013). The presumption is that the legislature did not intend “a result that is
absurd, impossible of execution, or unreasonable.” Id. The RTKL specifically addresses the
parameters of information that state-related institutions must publicly provide in Chapter 15 of
the statute. To agree with Mr. Bagwell’s position that Penn State’s documents shared with its
ex officio Board members who are agency Secretaries are public records, but that the
exemptions in section 67,708 do not apply because Penn State is not an “agency,” would
allow an individual requester like Mr. Bagwell to make an end run around the statutory
limitations on access to records of state-related institutions. The documents at issue are either
agency records or they are not. To the extent that they are agency records, then the exceptions
applied to agency records under the RTKL should apply. Any other reading of the RTKL
leads to an absurd, and therefore impermissible, result.

Mr. Bagwell makes no attempt to address the rule of statutory construction set forth
in Bowling. In addition, he mistakenly interprets Penn State’s position as suggesting that it
should be considered as an agency under the RTKL. To the contrary, Penn State is clearly
defined as a state-related institution in Chapter 15 of the RTKL. However, to the extent that
Penn State’s confidential Board of Trustee documents become public records simply because
they are in the possession of a Board member who also serves as Secretary to the
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Pennsylvania Department of Education, the noncriminal investigation exception should apply.
Penn State’s position is neither hypocritical nor in conflict with the intent and language of the
RTKI..

Finally, Mr. Bagwell argues that the noncriminal investigation exemption does not
apply to the documents at issue because conducting an investigation is not part of Penn State’s
official duties. That is an absurd proposition. The University’s corporate charter provides
that the institution “shall be under the management and government of the Board of Trustees.”
See Exhibit 1 to Original Submission, p. C-1. In addition, under the charter, the Board has the
power to “pass all such bylaws, ordinances, and rules as the good government of the
institution shall require . . . and perform all such administrative acts as are usually performed
by and within the appropriate duty of a Board of Trustees.” Id, p. C-7. Organizations
routinely perform investigations with respect to their own finances and operations, through
internal and external auditors, consultants and in-house and external counsel, as a matter of
good corporate practice pursuant to the general authority given to the managers of such
organizations. It is simply wrong to suggest, as Mr. Bagwell does, that it is not within the
scope of the Board of Trustees’ oversight of the University to hire counsel to perform an
internal legal investigation, particularly when the purpose of such legal investigation is to
provide legal advice and uncover flaws in the University’s policies, procedures and
operations for the purpose of correcting any such flaws and thereby putting the University in a
better position to pursue its mission of education, research and service.

CONCLUSION

Based on the evidence and the argument provided by Penn State in its Original
Submission and in this response, Penn State respectfully requests that Mr. Bagwell’s appeal
be denied.

Respectfully submitted,

Katherine M. Allen
Associate General Counsel

Enclosure

cc: Karen S. Feuchtenberger, Pennsylvania Department of
Education (kfeuchtenb@pa.gov)
Ryan Bagwell (ryan@ryanbagwell.com)
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OFFICE OF OPEN RECORDS,
COMMONWEALTH OF PENNSYLVANIA -

RYAN BAGWELL, : Appeal Docket #AP 2013-1753
' Requester,
V.
Appeals Officer J. Chadwick Schnee
THE COMMONWEALTH OF
PENNSYLVANIA, DEPARTMENT OF
EDUCATION, :
Respondant, : Electronically Filed

AFFIDAVIT OF JANINE S. ANDREWS

The undersigned, Janine S. Andrews, having been duly sworn according to
law, hereby states that the following is true and correct to the best of her
~ knowledge and information.

1. 1am the Director of the Office of the Board of Trustees of The
Pennsylvania State University (the “University”) and an Associate Secretary of the
Board of Trustees of the University. |

2.  Inmy role as Associate Secretary of the Board of Trustees, my duties
include, among other things, maintaining an official or duplicate record of the
proceedings of the Board of Trustees and éerving as the custodian of the
University’s books and records. 1 make the following statements based on my

knowledge of such records and, since July 1, 2013, my participation in Board

1




meetings.

3.  Since November 2011, the University and the Board of Trustees have
engaged external legal counsel to represent the University and the Board of
Trustees on a variety of legal matters. Such external legal counsel have included,
without limitation, the law firms of Reed Smith LLP, Lanny Davis and Associates,
and Freeh Sporkin & Sullivan, LLP. Ihave no reason to believe that any of the
lawyers from such firms who acted on behalf of the University is not a member of
the bar of courts in their respective jul'isdictioné.

4, Ineach case, the law firms identified in paragraph 3 above were
retained to represent the University.

5. The University intended and intends that communications between its
representatives, including members of its Board of Trustees, and the lawyers, legal
 assistants and other representatives of the law firms identified in paragraph 3

above, with respect to matters as to which such law firms are providing legal
services, are attorney-client privileged and protected by the related “work product
doctrine”. Inthe Index attached as Exhibit | hereto, the University identifies
“those documents at issue on appeal as to which it claims the attorney~client
privilege and/or the work product privﬂege applies. To the best of my
knowledge, information and understanding, the Uﬁiversity has not disclosed to

third paities any of the documents for which the University is seeking protection




under the attorney-client or attorney-work pl_'ocluct privileges.

6.  To the best of my lmoWIedge, information and understanding, neither
the University nor the Board of Trustees has taken any action to waive the
attorney-client privilege or the application of the work product doctrine with
respect to any of the documents identified as privileged on the Index attached as
Exhibit 1 hereto.

Mun\m 5 &Dt% (\CUULUQ Ql&d)(ﬁlﬂﬁl

DATE NE S. ANDREWS

COMMONWEALTH OF PENNSYLVANIA }
} ss.
COUNTY OF CENTRE }

On this 5" day of December, 2013, before me, the undersigned notary
public, JANINE S. ANDREWS personally appeared, known to me or satisfactorily
proven to be the person whose name is subscribed to the within instrument, and
acknowledged that he executed the same for the purposes therein contained.

In witness whereof, I hereunto set my hand and official seal.

,Cz‘?)/nef«c’, 0 7&3&-’ _,_é\
Notary Public’

[SEAL]  coMMONWEALTH OF PENNSYLVANIA
Notarlal Seal
Donna J, Newburg, Notary Public
State Co'klege Boro, Centre County
My Commisslon Explres May-27, 2015
FAEMBER PENNGYLVANIA ASSOCIATION OF NOTARIES







OFFICE OF OPEN RECORDS,
COMMONWEALTH OF PENNSYLVANIA

RYAN BAGWELL, : Appeal Docket #AP 2013-1753

Requester,

V.
Appeals Officer J. Chadwick Schnee

THE COMMONWEALTH OF
PENNSYLVANIA, DEPARTMENT OF
EDUCATION,

Respondant. .+ Electronically Filed

SUPPLEMENTAL AFFIDAVIT OF FRANK T. GUADAGNINO

The undersigned, Frank T. Guadagnino, having been duly sworn according
to law, hereby states that the following is true and correct to the best of his
knowledge and information.

1. Iam a practicing attorney and a partner in the law firm of Reed Smith,
LLP, 225 Fifth Avenue, Pittsburgh, PA 15222.

2. Since November 7, 2011, T have been engaged by The Pennsylvania
State University (“Penn State”) to represent Penn State as legal counsel on a
variety of matters, including among other things, corporate governance issues and
issues arising out of the allegations against former assistant football coach Gerald
Sandusky.

3. Inthat capacity, I have provided and continue to provide legal advice




to the University through its Board of Trustees (the “Board”), officers and other
senior administrators,

4. In November 2011, Freeh Sporkin & Sullivan LLP (“Freeh”) was
engaged as counsel to the Board and the Special Investigative Task Force of the
Board (the “Task Force”). A redacted copy of the engagement letter creating the
attorney client relationship between the Board (acting on behalf of the University)
and Freeh was attached as Exhibit 4 to my previous affidavit in this matter dated
October 11, 2013. Requester Ryan Bagwell also attached a copy of the same
document to his letter to Appeals Officer J. Chadwick Schnee dated November 22,
2013.

5. Section 6 of the Freeh engagement letter expressly provides that the
work and advice which is provided to the Task Force under the engagement, and
any third party working on behalf of Freeh to perform services in connection with
the engagement, is subject to the confidentiality and privilege protection of the
attorney client and attorney work product privileges, unless appropriately waived
by the parties or as otherwise determined by law.

6.  As set forth in the Freeh engagement letter, the Board asked Judge
Freeh to “perform an independent, full and complete investigation of the recently
publicized allegations of sexual abuse at the facilities and the alleged failure of

The Pennsylvania State University (“PSU) personnel to report such sexual abuse




to appropriate police and governmental authorities”. The engagement letter
further provided that the results of this investigation would be provided in a report
that would contain Freeh’s findings concerning “(i) failures that occurred in the
reporting process, (ii) the cause for those failures, (iii) who had knowledge of the
allegations of sexual abuse and (iv) how the allegations were handled by the
Trustees, PSU administrators, coaches and other staff”’. In addition, the Board
asked for recommendations to attempt to ensure that those and similar failures do
not occur again.

7. The University requested that FSS provide periodic updates on the
status of the investigation to the representatives of the National Collegiate Athletic
Association (“NCAA”) and the Big Ten Conference (“Conference”). Based on
discussions that [ have had with Omar McNeill, Esq., then a partner of FSS, it is
my understanding that FSS provided such updates on a periodic basis throughout
the course of the investigation, that such updates related primarily to the process
and progress of the investigation and discussions of publicly available
information, and that FSS communicated no information, orally or in writing, that
was or was intended to be attorney-client privileged and/or protected by the
related “work product doctrine” pursuant to privileges and protections held by the

University, to either the NCAA or the Conference either orally or in writing,
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DATE M\NK T/GﬁADAG

COMMONWEALTH OF PENNSYLVANIA }
} ss.
COUNTY OF CENTRE }

~On this 5th day of December, 2013, before me, the undersigned notary
public, FRANK T. GUADAGNINO personally appeared, known to me or
satisfactorily proven to be the person whose name is subscribed to the within
instrument, and acknowledged that he executed the same for the purposes therein
contained.

In witness whereof, I hereunto set my hand and official seal.

é}//m/ﬁ% %Q&M%/—

Notaxy) Public
[SEAL]

COMMONWEALTH OF PENNSYLVANIA
Notarlal Seal
Elizabeth P. Saupp, Notary Public
Halfmoon Twp., Centre County
My Commission Explres June 6, 2016
MEMBER, PENNSYLVANIA ASSOCIATION OF NOTARIES




