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April 17, 2014 

 

Sent via E-mail to: jiwolfe@pa.gov  

Jill S. Wolfe, Esquire 

Appeals Officer 

Commonwealth of Pennsylvania 

Office of Open Records 

Commonwealth Keystone Building 

400 North Street, 4
th

 Floor 

Harrisburg, PA 17120-0225 

 

RE: Bagwell v. Pennsylvania Department of Education, 

OOR Docket # AP 2014-0551 

 

Dear Ms. Wolfe: 

 

On April 8, 2014, the Pennsylvania Department of Education (PDE) received notice from the 

Office of Open Records (OOR) of the receipt of the above-docketed appeal.  This submission by 

PDE is to supplement the record regarding the above-docketed appeal, pursuant to the 

notification and instructions received from OOR. 

 

Background and Facts 

 

On March 31, 2014, PDE received from Ryan Bagwell (Bagwell) a request for records under the 

Pennsylvania Right-to-Know Law (RTKL), 65 P.S. § 67.101 et seq.  The request sought: 

 

[C]opies [of] all e-mails sent between former [S]ecretary of [E]ducation Ron 

Tomalis, James Schultz and Stephen Aichele on November 8, 2011. 

 

On April 7, 2014, PDE issued a final response to Bagwell’s RKTL request (PDE’s Response).  

PDE’s Response stated that only three e-mails were identified as responsive to Bagwell’s RTKL 

request (Records): 

 

E-mail 1: September 8, 2011 at 1:58 PM,  

From First Executive Deputy General Counsel James Schultz (Schultz) to General 

Counsel Steve Aichele (Aichele) 

Subject: Attorney Recommendations 
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E-mail 2: September 8, 2011 at 2:35 PM 

From Aichele to Tomalis and Schultz 

Subject: Fw: Attorney Recommendations 

 

E-mail 3: September 8, 2011 at 3:00 PM 

From Tomalis to Aichele and Schultz 

Subject: RE: Attorney Recommendations 

 

PDE denied Bagwell access to the three e-mails on the basis that the Records are exempt under 

the RTKL.  Citing the relevant statutory provisions, PDE informed Bagwell that the Records are 

not public records under the RTKL because they are protected by the privileges for attorney-

client communications, attorney work-product and deliberative process materials, and because 

they reflect internal, predecisional deliberations of an agency, it members, employees or officials 

or between agencies, their members, employees or officials.  PDE’s Response was accompanied 

by a properly prepared and executed affidavit from Tomalis in which he asserts the facts 

necessary to assert the cited privileges.  

 

On April 7, 2014, Bagwell filed an appeal with the OOR from PDE’s Response (Appeal).  In his 

Appeal, Bagwell alleges and argues that the privileges and exceptions cannot apply because: 

 

1) The information contained in the communications was obtained for the express 

purpose of assisting individuals at [the Pennsylvania State University (PSU)] with 

hiring a firm to conduct an investigation, and immediately disclosed to third-party 

individuals at PSU, including PSU Trustee Ken Frazier.  By disclosing the 

information to third-party individuals, [Tomalis] waived his right to claim the 

attorney-client and attorney-work product privileges.   

 

2) The communications did not pertain to a legal matter involving a Commonwealth 

agency, and therefore, were not conveyed to Tomalis in his capacity as 

[S]ecretary of [E]ducation who was a client of the Office of General Counsel.  

 

3) Finally, the predecisional exception does not apply because the information 

contained in the records was not deliberative in nature and was passed to a 

nonCommonwealth agency. 

 

Bagwell does not present any evidence or affidavits to support the allegations in his appeal. 

 

The Records are protected from disclosure by the  

attorney-client and attorney-work product privileges. 

 

Bagwell contests PDE’s claims of attorney-client privilege and attorney-work product as reasons 

for denying access to the Records only on the bases that: 1) information in the Records was 

disclosed to third-party individuals at PSU; and, 2) the communications were not conveyed to 

Tomalis in his capacity as the Secretary of Education because they did not pertain to a legal 

matter involving a Commonwealth agency.  It is appropriate to address these arguments in 

reverse order. 
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Tomalis was acting in his capacity as the Secretary of Education. 

 

Bagwell’s argument that Tomalis was not acting on behalf of the Commonwealth and PDE as the 

Secretary of Education is incorrect and, in light of arguments made by Bagwell before the OOR 

and Commonwealth Court in earlier cases involving this very issue (e.g. Bagwell v. Pennsylvania 

Department of Education, 76 A.3d. 81 (Pa. Cmwlth. 2013)), is surprisingly disingenuous.  

 

If Bagwell’s argument in the current appeal, which is in stark contrast with the position he 

vigorously took through the appeal in the Commonwealth Court in the earlier matter, is to be 

believed, then the Records do not document a transaction or activity of PDE and were not 

created, received or retained pursuant to law or in connection with a transaction, business or 

activity of PDE, and are not “records” of PDE under the RTKL.  See 65 P.S. § 67.102.  If the 

Records are not “records” under the RTKL, there is no obligation under the RTKL for PDE to 

provide them to Bagwell and the OOR has no jurisdiction in this appeal.  See Office of the 

Governor v. Bari, 20 A.3d 634, 640 (Pa. Cmwlth. 2011)(requested piece of information must be 

a “record” in order to be a “public record”). 

  

In an earlier appeal of an OOR decision under the RTKL, the Commonwealth Court addressed 

the issue of whether the Secretary of Education acts in his capacity as a Commonwealth agency 

head and on behalf of PDE when conducting the functions of a statutorily appointed ex officio 

member of PSU’s Board of Trustees (Board).  Bagwell v. Pennsylvania Department of 

Education, 76 A.3d. 81 (Pa. Cmwlth. 2013).  In that case, Bagwell argued that records in the 

possession of the Secretary in his official capacity as an ex officio member of PSU’s Board are 

records of PDE.  Id. at 85.  The Commonwealth Court agreed, concluding, 

 

The Secretary only has a place on PSU’s Board because he represents the 

Department.  The records he receives to enable him to perform his ex officio 

duties thus evidence the Department’s governmental function of representing the 

Commonwealth’s education interests on the Board. 

 

Id. at 91.  This conclusion is binding precedent in the instant appeal.   

 

The Secretary’s “service as a PSU’s Board member is inseparable from his role as [Secretary] 

because he holds the membership solely because he is [Secretary].”  Bagwell, 76 A.3d at 87.  

Moreover, “When performing statutorily imposed duties [to serve on the PSU Board], the 

Secretary must act at all times as the Secretary of the Department, and thus is acting in a 

governmental capacity.”  Id. at 88. 

 

Bagwell cannot have it both ways.  The records in PDE’s possession that relate to the Secretary 

of Education’s functions as an ex officio member of PSU’s Board are all either records of PDE or 

not of PDE.  Based on the Commonwealth Court’s conclusion in Bagwell, there is no question 

that the Records are records “of” PDE. 
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The Records are protected from disclosure by the 

attorney-client and attorney work-product privileges. 

 

Because Tomalis was acting as the Secretary of Education and on behalf of PDE in the 

communications between Tomalis, First Executive Deputy General Counsel Schultz and General 

Counsel Aichele documented in the Records, it is then appropriate to consider whether the 

communications are protected from disclosure by the attorney-client and attorney work-product 

privileges. 

 

In Pennsylvania, the attorney-client privilege is codified by statute, 42 Pa.C.S. § 5929, and is 

well recognized by the courts, see, e.g. Heavens v. Pennsylvania Department of Environmental 

Protection, 65 A.3d 1069 (2013).  “[T]he right to assert the privilege is that of the client.”  

Commonwealth v. McKenna, 213 A.2d 223, 226 (Pa. Super. 1965).  Under the statute,     

 

four elements must be satisfied in order to successfully invoke the protections of 

attorney-client privilege: 

 

1) The asserted holder of the privilege is or sought to become a client. 

2)  The person to whom the communication was made is a member of 

the bar of a court, or his subordinate. 

3) The communication relates to a fact of which the attorney was 

informed by his client, without the presence of strangers, for the 

purpose of securing either an opinion of law, legal services or 

assistance in a legal matter, and not for the purpose of committing 

a crime or tort. 

4) The privilege has been claimed and is not waived by the client. 

 

Nationwide Mutual Insurance Co. v. Fleming, 924 A.2d 1259, 1264 (Pa. Super. 2007), a’ffd per 

curiam 992 A.2d 74 (Pa. 2010).  The attorney work-product doctrine has been adopted in 

Pa.R.C.P. 4003.3. The doctrine “is closely related to the attorney-client privilege but is a broader 

concept.”  Dages v. Carbon County, 44 A.3d 89, 93 n.4 (Pa. Cmwlth 2012).  The attorney work-

product doctrine “offers broad protection to the mental impressions, theories, notes, strategies, 

research and the like created by an attorney in the course of his or her professional duties. . . .”  

Heavens, 65 A.3d at 1077.  See also Pa.R.C.P 4003.3.     

 

In determining whether the attorney-client and attorney work-product privileges prevent 

disclosure of a record, the OOR must apply a two-part, burden-shifting analysis.  See Fleming, 

924 A.2d at 1265-1266; Heavens, 65 A.3d at 1076-1077.  First, the party asserting the privileges 

must initially set forth facts showing that the privileges have been properly invoked.  Fleming, 

924 A.2d at 1265-1266; Heavens, 65 A.3d at 1076-1077.  The burden then shifts to the party 

seeking disclosure to set forth facts showing that disclosure will not violate the privileges, for 

example due to waiver or application of some exception.  Fleming, 924 A2d. at 1266. 

 

In an affidavit, provided to Bagwell with PDE’s Response, Tomalis sets forth facts necessary to 

address each of the four prongs in the analysis in Fleming for the attorney-client privilege as well 



5 
 

as facts to assert the attorney work-product doctrine
1
.  PDE met its burden to assert the privileges 

and set forth the necessary facts to show that the privileges have been invoked.  See Heavens, 65 

A.2d at 1076-1077 (holding that agency met its burden to establish the attorney-client and 

attorney work-product privileges through the submission of affidavits)
2
.  

 

In his Appeal, Bagwell makes the unsupported statement that Tomalis disclosed the information 

contained in the Records to third-parties and, therefore, waived the privileges.  It is not sufficient 

for Bagwell to simply claim the information was communicated to a third-party or the privileges 

were waived.  Bagwell must set forth facts to establish his claim of waiver. See Fleming, 924 

A.2d at 1266.  Because Bagwell does not cite or even allude to facts
3
 on which to consider his 

claim of waiver by third-party disclosure, the OOR must conclude that the Records are protected 

from disclosure by the attorney-client and attorney work-product privileges and deny the appeal. 

 

Although unnecessary in light of Bagwell’s utter lack of presentation of evidence, PDE further 

notes that Tomalis’ use of the advice provided to him by Aichele and Schultz in the exercise of 

his duties as a PSU Board member is insufficient, by itself, to establish a waiver.  Clients 

regularly use the advice and counsel provided by their attorneys to make decisions.  In Dages, 

the Commonwealth Court was asked to review whether “case law,” referred to by a county 

official during a public hearing to support the authorization of a development plan, was protected 

from disclosure by the attorney-client and attorney work-product privileges.  Dages, 44 A.3d at 

90.  The Court concluded that the records were not subject to disclosure.  Id. at 93.  It is 

important to note that, although not referenced in the Court’s opinion, the county official’s public 

reference to “case law” was insufficient to be considered a waiver. 

 

                                                           
1
 In his affidavit, Tomalis states that: 

 

1) on November 8, 2011, the date the Records were created, he was Secretary of Education 

and a client of OGC; 

2) he communicated with his attorneys in OGC, Aichele and Schultz; 

3) the e-mails contain the mental impressions and/or opinions of attorneys Aichele and 

Schultz pertaining to an issue Tomalis presented for the purpose of seeking legal services 

or assistance and not for the purpose of committing a crime or tort and that only Aichele, 

Schultz and Tomalis were part of the communications in the Records; and, 

4) he claims and has not waived the privileges. 

 
2
 Additional information describing the nature of the communications is included below in the 

discussion relating to the internal, predecisional and deliberative character of the 

communications. 

 
3
 To the extent that Bagwell makes factual allegations in additional submissions to the OOR to 

support his claim of waiver by third-party disclosure, the requirements of due process dictate that 

PDE must be given an opportunity to respond to those facts.  See, e.g., Bornstein v. City of 

Connellsville, 39 A.3d 513, 519 (Pa. Cmwlth. 2012)(“essential elements of procedural due 

process are notice and opportunity to be heard and to defend in an orderly proceeding adapted to 

the nature of the case before a tribunal having jurisdiction of the cause.” (quotations omitted)). 



6 
 

Certainly, the ability of government officials to have full and frank communications with 

attorneys is necessary for sound legal advocacy and advice, which serves the broader public 

interest of observance of law and administration of justice.  See Fleming, 924 A.2d at 1264.  The 

privileges “foster confidence between attorney and client, leading to a trusting, open dialogue.” 

Id. at 1263.  There is no doubt that the ability of government officials to seek legal advice and 

counsel prior to making decisions would be chilled if the officials knew that reliance on that 

advice in the decision-making process, the issuance of a public decision, or mere mention of the 

fact that advice was received would result in a waiver of the privileges.         

 

PDE has met its burden to assert and set forth the necessary facts to establish that the attorney-

client and attorney work-product privileges protect the Records from disclosure.  Bagwell has 

failed to meet his burden to rebut PDE’s evidence.  The OOR should deny Bagwell’s appeal.  

 

The Records reflect internal, predecisional deliberations of and between 

agency officials and employees, and are exempt from access under the RTKL. 

 

Although it is clear that the attorney-client and attorney work-product privileges protect the 

Records from disclosure, PDE also denied Bagwell’s RTKL request on the basis that the Records 

reflect internal, predecisional deliberations of and between agency officials and employees and 

are exempt from access under section 708(b)(10)(i)(A) of the RTKL, 65 P.S. § 

67.708(b)(10)(i)(A).  Bagwell challenges this portion of PDE’s Response claiming only that the 

information in the Records was: 1) not deliberative in nature; and, 2) was passed to a non-

Commonwealth agency.  PDE has met its burden to establish that the Records are exempt from 

access under section 708(b)(10)(i)(A) and Bagwell’s Appeal must be denied. 

 

The RTKL exempts from access, 

 

[a] record that reflects . . . [t]he internal, predecisional deliberations of an agency, 

its members, employees or officials or predecisional deliberations between agency 

members, employees or officials and members, employees or officials of another 

agency, including predecisional deliberations relating to a budget 

recommendation, legislative proposal, legislative amendment, contemplated or 

proposed policy or course of action or any research, memos or other documents 

used in the predecisional deliberations. 

 

65 P.S. § 67.708(b)(10)(i)(A).  “The predecisional deliberative exception set forth in Section 

708(b)(10)(i) codifies the deliberative process privilege.”  Office of the Governor v. Scolforo, 65 

A.3d 1095, 1100 (Pa. Cmwlth. 2013).  “[W]e must look at the substance of the information and 

not the form in which the information was placed.”  Id. at 1101.  The exception and privilege 

permit an agency to withhold records containing deliberations of law or policy making, reflecting 

opinions, recommendations or advice.  See Scolforo, 65 A.3d at 1102 (quotations omitted).       

 

The deliberative process privilege benefits the public, and not the officials who 

assert the privilege.  The purpose for the privilege is to allow the free exchange of 

ideas and information within government agencies.  The privilege recognizes that 

if governmental agencies were forced to operate in a fishbowl, the frank exchange 
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of ideas and opinions would cease and the quality of administrative decisions 

would consequently suffer. 

 

Commonwealth ex rel. Unified Judicial System v. Vartan, 733 A.2d 1258, 1264 (Pa. 

1999)(plurality opinion)(citations and quotations omitted). 

 

The Records relate to the decision-making and deliberative process undertaken by Tomalis, in 

his capacity as an ex officio member of PSU’s Board by virtue of his position as the Secretary of 

Education, concerning actions by PSU’s Board in the days immediately following the release of 

the presentment against Jerry Sandusky. 

 

On November 5, 2011, the Pennsylvania Office of Attorney General (OAG) released the 

presentment issued by a statewide grand jury investigating reported sexual assaults of minor 

male children by Sandusky over a period of years, including while Sandusky was a football 

coach for the PSU football team.  On that day, Sandusky was arrested and charged by OAG with 

multiple criminal counts based on the results of the grand jury’s investigation.  As a result of the 

review of testimony provided during the investigation of the reports of sexual assault by 

Sandusky, OAG also charged PSU’s Athletic Director and Vice President with perjury. 

 

Immediately following the release of the grand jury presentment and the arrest of former long-

time PSU football coach Sandusky, PSU’s Athletic Director, and PSU’s Vice President, the  PSU 

Board properly recognized the need to retain the services of legal, investigative, and other 

professionals to assist with conducting a full, independent investigation into all the issues raised 

as a result of the issuance of the presentment and arrests and provide information throughout, at 

the conclusion of and following the investigation. 

 

As one of the members of PSU’s Board, Tomalis had a role, similar to other PSU’ Board 

members, in the Board’s decision-making process for hiring legal and other professionals.  

Tomalis, in full recognition of his responsibility as a public official to be fully informed and 

educated for purposes of participating in the decision-making, appropriately sought and received 

information and recommendations from attorneys at OGC in positions to provide advice and 

counsel to him as an ex officio member of PSU’s Board by virtue of his position as Secretary of 

Education.  The information in the Records reflects the deliberations of Tomalis, consultation by 

Tomalis with his OGC attorneys, and recommendations and other information sought and 

received by Tomalis from his OGC attorneys to assist him with participating in future decision-

making by PSU’s Board relating to the hiring of attorneys.  In fact, in his Appeal, Bagwell 

argues and therefore concedes that the Records reflect information “obtained for the express 

purpose of assisting individuals at [PSU] with hiring a firm to conduct an investigation. . . .”  The 

subject of the e-mails is “Attorney Recommendations.”  There can be no doubt that the 

information in the Records is internal to Tomalis and his attorneys at OGC, temporally 

predecisional, and deliberative in character, and therefore exempt from access under section 

708(b)(10)(i)(A). 

 

As explained in more detail above, there is no evidence that Tomalis disclosed the Records or the 

information in the records to others.  Even if Tomalis used the information in the Records in his 

role in the decision-making process, these actions do not result in any waiver of the protections 
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from disclosure that exist under section 708(b)(10)(i)(A).  Certainly, many of the decisions 

participated in or made by and between agencies, their officials and employees, are public.  The 

fact that a final decision is public does not require that the records that reflect the internal, 

predecisional deliberations leading to the final decision also be made public. 

 

As acknowledged by the Pennsylvania Supreme Court, quoting Grant v. Shalala, 989 F.2d 1332, 

1334 (3 
rd

 Cir.1993): 

 

It has long been recognized that attempts to probe the thought and decision 

making processes of judges and administrators are generally improper. In United 

States v. Morgan, 313 U.S. 409, 422, 61 S.Ct. 999, 1004-05, 85 L.Ed. 1429 

(1941), the Supreme Court observed that questioning a judge or administrator 

about the process by which a decision had been reached would undermine the 

judicial or administrative process. The Court wrote (id.): “Just as a judge cannot 

be subjected to such a scrutiny, so the integrity of the administrative process must 

be equally respected.” 

 

Vartan, 733 A.2d at 1263-1264. 

 

Tomalis acted in accordance with the expectations of any public servant.  To make an informed 

and educated decision, Tomalis sought and received recommendations and advice from his OGC 

attorneys.  Requiring PDE to disclose the Records that reflect internal, predecisional 

deliberations, simply because Tomalis participated in the public decision made by PSU’s Board, 

and in the absence of any evidence that the specific information in the Records was disclosed to 

any individual other than Tomalis and his OGC attorneys, would run counter to the purposes of 

section 708(b)(10)(i)(A) and the deliberative process privilege – free exchange of ideas and 

information within government agencies in support of the quality of administrative 

decisions.  Consequently, Bagwell’s appeal must be denied. 

 

Conclusion.
4
 

 

For all the reasons stated above, and in PDE’s Response to Bagwell, PDE respectfully requests 

that OOR deny Bagwell’s appeal and find the following: 

 

(1) The Records are protected from disclosure by the attorney-client privilege. 

 

(2) The Records are protected from disclosure by the attorney work-product privilege. 

 

                                                           
4
 The record currently before the OOR does not reveal disputed issues of fact.  Therefore, this 

submission does not include any additional affidavits or verifications.  To the extent that any 

disputed issues of fact are identified by the OOR or are raised as a result of this or future 

submissions by the parties, PDE respectfully request the opportunity to submit an affidavit or 

verification or any of the facts herein or any additional facts necessary for disposition of this 

matter.  
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(3) The Records are exempt from access as they reflect internal, predecisional 

deliberations of and between PDE and OGC and their officials and employees.  

        

 

Sincerely, 

 

       s/ Robert T. Datorre 

 

       Robert T. Datorre  

       Assistant Counsel 

       Pennsylvania Department of Education 

       333 Market Street, 9
th

 Floor 

       Harrisburg, PA  17126-0333 

       717-787-5500 

       rdatorre@pa.gov  

 

c:  Ryan Bagwell (ryan@ryanbagwell.com) 

mailto:rdatorre@pa.gov
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