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INTRODUCTION 

Ryan Bagwell (the “Requester”) submitted a request (the “Request”) to the Pennsylvania 

Department of Education (“Department”) pursuant to the Right-to-Know Law, 65 P.S. §§ 67.101 

et seq., (“RTKL”) seeking records involving the Secretary of Education’s service as a member of 

The Pennsylvania State University (“Penn State”) Board of Trustees (“Board”).  The Department 

partially denied the Request, stating that certain records are subject to the attorney-client 

privilege and other records are exempt from disclosure under the RTKL.  The Requester 

appealed to the Office of Open Records (“OOR”) and the OOR issued a final order dismissing 

the appeal for lack of jurisdiction.  The Requester appealed the OOR’s final order to the 

Commonwealth Court, which remanded the matter for further proceedings before the OOR. 
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For the reasons set forth in this Final Determination On Remand, the appeal is granted in 

part and denied in part and the Department is required to take further action as directed. 

FACTUAL BACKGROUND 

On June 29, 2012, the Request was filed, seeking “letters, e-mails, reports and 

memorandums received by the Secretary of Education Ronald J. Tomalis” (“Secretary”) that 1) 

were received between April and July of 2012; 2) were sent to the Secretary “in his official 

capacity as a member of Penn State’s Board of Trustees;” and 3) were sent by any of a listed 

group of individuals “who are associated with Penn State.”  On July 9, 2012, the Department 

timely invoked a thirty (30) day extension of time to respond to the Request pursuant to 65 P.S. § 

67.902(b).  On August 3, 2012, the Department partially denied the Request, citing the attorney-

client privilege, the attorney-work product doctrine, the deliberative process privilege, an 

exemption for internal, predecisional deliberations (65 P.S. § 67.708(b)(10)), an exemption for 

noncriminal investigative records (65 P.S. § 67.708(b)(17)), and an exemptions for personal 

identification information (65 P.S. § 67.708(b)(6)). 

On August 14, 2012, the Requester appealed to the OOR, challenging the denial and 

stating grounds for disclosure.  The OOR invited both parties to supplement the record.  On 

August 23, 2012, the Requester provided an additional statement in support of his position and 

requested that the OOR conduct in camera review of the requested records.  On August 23, 

2012, the Department also provided a position statement, arguing that the instant appeal is 

controlled by the OOR’s final order in Schackner and The Pittsburgh Post-Gazette v. 

Pennsylvania Office of the Governor, OOR Dkt. AP 2012-0329, 2012 PA O.O.R.D. LEXIS 156.  

After the record closed, both parties provided information.  Because these submissions were 

untimely, they were not considered.   
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On September 13, 2012, the OOR issued a final order dismissing the appeal, holding that, 

because Penn State is not an “agency” as defined by 65 P.S. § 67.102, documents “concerning 

the activities of its Board of Trustees may not be considered ‘records’ because they do not 

document any agency activities.”  Bagwell v. Pennsylvania Department of Education, OOR Dkt. 

AP 2012-1355, 2012 PA O.O.R.D. LEXIS 1202.  The Requester appealed to the Commonwealth 

Court pursuant to 65 P.S. § 67.1301.   

On July 19, 2013, the Commonwealth Court issued an order and opinion holding that the 

OOR possesses jurisdiction over the appeal because the Secretary of the Pennsylvania 

Department of Education serves as an ex officio member of Penn State’s Board of Trustees.  

Bagwell v. Pennsylvania Department of Education, 76 A.3d 81 (Pa. Commw. Ct. 2013).  The 

Court remanded the matter to the OOR, stating 

Because we treat OOR as the fact-finder in the first instance, we leave to the 

thoughtful discretion of OOR to determine what defenses to disclosure are 

properly before it, whether to allow more evidence, who may participate, and 

what time frame is appropriate for disposition, consistent with the goals set forth 

in Section 1102(b)(3) of the RTKL, 65 P.S. §67.1102(b)(3) (appeals officer shall 

rule on procedural matters on the basis of justice, fairness, and expeditious 

resolution).       

 

Id. at 91-92. 

 

On remand, the OOR issued an Interim Order directing the Department to notify Penn 

State of this matter and the Department complied.  On October 22, 2013, Penn State asked to 

participate before the OOR as a direct interest participant pursuant to 65 P.S. § 67.1101(c).  On 

October 30, 2013, the OOR granted Penn State’s participation in this matter and directed the 

Department to create an index identifying the withheld records and applicable reasons for 

denying access.  On November 15, 2013, the Department provided an index listing 311 withheld 

pages of responsive records with associated reasons for denying access.   
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On November 20, 2013, the Requester agreed to limit his appeal to the following pages 

as identified by the Department’s index: 39-42, 51-52, 70-74, 115-16, 136-38, 203-05, 268-310.  

The Department’s index lists the following reasons for denying access to these records: 

 39-42 (attorney-client privilege and attorney-work product doctrine); 

 51-52 (attorney-client privilege and attorney-work product doctrine); 

 70-74 (attorney-client privilege, attorney-work product doctrine and 65 P.S. § 

67.708(b)(10) (involving internal, predecisional deliberations); 

 115-16 (65 P.S. § 67.708(b)(17) (exempting noncriminal investigatory records)); 

 136-38 (65 P.S. § 67.708(b)(10)); 

 203-05 (65 P.S. § 67.708(b)(10)); and 

 268-310 (65 P.S. § 67.708(b)(10)). 

 The OOR established a briefing schedule and all parties submitted briefs in support of 

their respective positions.  The Requester asked the OOR to conduct an in camera review and to 

hold a hearing or permit discovery as to whether Penn State waived the attorney-client privilege.  

In addition to the reasons for denying access asserted by the Department, Penn State also raises 

the following as bases for denying access to the following pages of records: 

 70-74 (65 P.S. § 67.708(b)(6) for cell phone numbers and conference call 

passcodes); 

 115-16 (attorney-client privilege, attorney-work product doctrine and, for cell 

phone numbers and conference call passcodes, 65 P.S. § 67.708(b)(6)); 

 136-38 (65 P.S. § 67.708(b)(17)); 

 203-05 (65 P.S. § 67.708(b)(6) for cell phone numbers and conference call 

passcodes); 
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 268-308 (attorney-client privilege, attorney-work product doctrine and 65 P.S. § 

67.708(b)(17)); and 

 309-10 (65 P.S. § 67.708(b)(17)). 

After the submission of briefs by the Requester, the Department and Penn State, the OOR 

ordered an in camera review of the withheld records.  The Department complied and provide the 

records to the OOR on January 29, 2014. 

LEGAL ANALYSIS 

“The objective of the Right to Know Law ... is to empower citizens by affording them 

access to information concerning the activities of their government.” SWB Yankees L.L.C. v. 

Wintermantel, 45 A.3d 1029, 1041 (Pa. 2012). Further, this important open-government law is 

“designed to promote access to official government information in order to prohibit secrets, 

scrutinize the actions of public officials and make public officials accountable for their 

actions.”  Bowling v. Office of Open Records, 990 A.2d 813, 824 (Pa. Commw. Ct. 2010), aff’d 

75 A.3d 453 (Pa. 2013).   

The OOR is authorized to hear appeals for all Commonwealth and local agencies.  See 65 

P.S. § 67.503(a).  An appeals officer is required “to review all information filed relating to the 

request.”  65 P.S. § 67.1102(a)(2).  An appeals officer may conduct a hearing to resolve an 

appeal.  The decision to hold a hearing or not hold a hearing is discretionary and non-

appealable.  Id.  The law also states that an appeals officer may admit into evidence testimony, 

evidence and documents that the appeals officer believes to be reasonably probative and relevant 

to an issue in dispute.  Id.  Here, the Requester sought a hearing, but the OOR hereby denies the 

request for a hearing because the OOR has the necessary, requisite information and evidence 

before it to properly adjudicate the matter.   
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The Department is a Commonwealth agency subject to the RTKL that is required to 

disclose public records.  65 P.S. § 67.301.  Records in possession of a Commonwealth agency 

are presumed public unless exempt under the RTKL or other law or protected by a privilege, 

judicial order or decree.  See 65 P.S. § 67.305.  Upon receipt of a request, an agency is required 

to assess whether a record requested is within its possession, custody or control and respond 

within five business days.  65 P.S. § 67.901.  An agency bears the burden of proving the 

applicability of any cited exemptions.  See 65 P.S. § 67.708(b).   

Section 708 of the RTKL clearly places the burden of proof on the public body to 

demonstrate that a record is exempt.  In pertinent part, Section 708(a) states: “(1) The burden of 

proving that a record of a Commonwealth agency or local agency is exempt from public access 

shall be on the Commonwealth agency or local agency receiving a request by a preponderance of 

the evidence.”  65 P.S. § 67.708(a).  Similarly, the burden of proof in claiming a privilege from 

disclosure is on the party asserting that privilege.  Levy v. Senate of Pa., 34 A.3d 243, 249 (Pa. 

Commw. Ct. 2011); DOT v. Drack, 42 A.3d 355, 364 (Pa. Commw. Ct. 2012) (“[T]he RTKL 

places an evidentiary burden upon agencies seeking to deny access to records even when a 

privilege is involved”); In re: Subpoena No. 22, 709 A.2d 385 (Pa. Super. Ct. 1998).  

Preponderance of the evidence has been defined as “such proof as leads the fact-finder … to find 

that the existence of a contested fact is more probable than its nonexistence.”  Pa. State Troopers 

Ass’n v. Scolforo, 18 A.3d 435, 439 (Pa. Commw. Ct. 2011) (quoting Dep’t of Transp. v. Agric. 

Lands Condemnation Approval Bd., 5 A.3d 821, 827 (Pa. Commw. Ct. 2010)). 

1. Records of PSU in the possession of the Department are “records”  

As an initial matter, the Secretary of Education sits on Penn State’s Board as an ex officio 

member.  See 24 P.S. § 2536.  In Bagwell v. Department of Education, the Commonwealth Court 
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held that records sent to the Secretary of Education as a result of his statutory appointment to 

Penn State’s Board are records of the Department pursuant to the RTKL.  76 A.3d 81 (Pa. 

Commw. Ct. 2013).  Accordingly, records received by the Secretary in his capacity as a member 

of Penn State’s Board are records of the Department and are subject to the provisions of the 

RTKL.  Id.  These records must be presumed to be public records.  See 65 P.S. § 67.305(a). 

2. The Department has not waived the ability to assert that pages 51-52 are 

privileged 

 

In its December 20, 2013 brief, the Department identifies pages 51-52 as e-mails 

containing “legal advice provided to [then-Secretary] Tomalis by Commonwealth attorneys.”  

The Requester argues that, because the Department failed to disclose this characterization of 

these e-mails prior to December 20, 2013, the Department should be considered to have waived 

the ability to assert that these e-mails constitute privileged records.  In the index provided by the 

Department, however, the Department identified the senders and recipients of these Items and 

asserted that they are protected by the attorney-client privilege and attorney-work product 

doctrine.  Because the Department identified these records as being privileged at its earliest 

opportunity on remand before the OOR, the Department has not waived the ability to assert that 

these records are protected by the attorney-client privilege and attorney-work product doctrine.  

See 65 P.S. § 67.1102(b)(3) (“[T]he appeals officer shall rule on procedural matters on the basis 

of justice, fairness and the expeditious resolution of the dispute”); Bagwell, 76 A.3d at 91-92 

(“[W]e leave to the thoughtful discretion of OOR to determine what defenses to disclosure are 

properly before it…”).  
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3. Certain records are subject to the attorney-client privilege and/or attorney-work 

product doctrine 

 

The Department and Penn State assert that the following records are subject to the 

attorney-client privilege and/or the attorney-work product doctrine: pages 39-42, 51-52, 70-74, 

115-16 and 268-308.  The RTKL defines “privilege” as “[t]he attorney-work product doctrine, 

the attorney-client privilege, the doctor-patient privilege, the speech and debate privilege or other 

privilege recognized by a court interpreting the laws of this Commonwealth.”  65 P.S. § 67.102.  

The OOR gives paramount respect to both the attorney-client privilege and the attorney-work 

product doctrine and recognizes the importance of guarding both.   

In order for the attorney-client privilege to apply, an agency must demonstrate that: 1) the 

asserted holder of the privilege is or sought to become a client; 2) the person to whom the 

communication was made is a member of the bar of a court, or his subordinate; 3) the 

communication relates to a fact of which the attorney was informed by his client, without the 

presence of strangers, for the purpose of securing either an opinion of law, legal services or 

assistance in a legal matter, and not for the purpose of committing a crime or tort; and 4) the 

privilege has been claimed and is not waived by the client. See Nationwide Mut. Ins. Co. v. 

Fleming, 924 A.2d 1259, 1263-64 (Pa. Super. Ct. 2007).  An agency may not rely on a bald 

assertion that the attorney-client privilege applies; instead, the agency must prove that all four 

elements are met.  See Clement v. Berks County, OOR Dkt. AP 2011-0110, 2011 PA O.O.R.D. 

LEXIS 139 (“Simply invoking the phrase ‘attorney-client privilege’ or ‘legal advice’ does not 

excuse the agency from the burden it must meet to withhold records”); see also Pa. Dep’t of 

Transp., 42 A.3d at 364 (“[T]he RTKL places an evidentiary burden upon agencies seeking to 

deny access to records even when a privilege is involved”). 
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The attorney-work product doctrine prohibits disclosure “of the mental impressions of a 

party’s attorney or his or her conclusions, opinions, memoranda, notes or summaries, legal 

research or legal theories.”  Pa.R.C.P. 4003.3.  The Pennsylvania Supreme Court recently 

explained that the attorney-work product doctrine “manifests a particular concern with matters 

arising in anticipation of litigation,” but that the attorney-work product doctrine is not limited 

solely to matters created in anticipation of litigation.  Gillard v. AIG Ins. Co., 15 A.3d 44, 59 

n.16 (Pa. 2011) (citing Nat’l R.R. Passenger Corp. v. Fowler, 788 A.2d 1053, 1065 (Pa. 

Commw. Ct. 2001) (stating that “[t]he ‘work product rule’ is closely related to the attorney-client 

privilege but is broader because it protects any material, regardless of whether it is confidential, 

prepared by the attorney in anticipation of litigation”)); see also Heavens v. Pa. Dep’t of Envt. 

Prot., 65 A.3d 1069, 1077 (Pa. Commw. Ct. 2013) (“[U]nder the RTKL the work-product 

doctrine protects a record from the presumption that the record is accessible by the public if an 

agency sets forth facts demonstrating that the privilege has been properly invoked”). 

The OOR has reviewed the arguments and evidence presented by all parties and 

conducted an in camera review of the records alleged to be privileged.
1
  The Requester argues 

that subject-matter waiver has occurred based on disclosures by Freeh Sporkin and Sullivan, 

L.L.P. and others in matters generally related to the investigation into former Penn State football 

coach Jerry Sandusky.  Based on the arguments presented and an in camera review of the 

records at issue, subject-matter waiver has not occurred with respect to the e-mails withheld 

under the attorney-client privilege and attorney-work product doctrine. 

                                                 
1
 Section IV(D)(11) of the OOR Interim Guidelines provides, among other things, that “[r]eferences to specific 

records submitted for in camera inspection, or the contents of such records, in the final determination will be … by 

reference to generic descriptions or characterizations as set forth in the in camera inspection index.”  As such, the 

OOR’s written analysis is constrained to generic descriptions of the withheld records. 
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From a review of the affidavits, Penn State has met its burden of demonstrating that the 

attorney-client privilege has not been waived as to pages 39-42, 70-74, 115-16 and 268-308.  

With respect to pages 51 and 52, however, neither the Department nor Penn State has provided 

evidence establishing that the attorney-client privilege has not been waived.  Accordingly, the 

attorney-client privilege does not apply to pages 51 and 52.   

Based on the OOR’s in camera review of the remaining records, the information 

specified below is protected by the attorney-client privilege and may be redacted from 

responsive records: 

 May 25, 2012 communication from attorney Frank Guadagnino on pages 39; 

 May 25, 2012 communication from attorney Guadagnino on pages 41-42; 

 April 3, 2012 communication from Board member Karen Peetz to attorneys Lanny 

Davis and Guadagnino on page 70; and 

 April 2, 2012 communication from Board member Stephanie Deviney to attorney 

Davis on page 71. 

 Additionally, the information specified below is protected by the attorney-work product 

doctrine because it reflects the “mental impressions of a party’s attorney or his or her 

conclusions, opinions, memoranda, notes or summaries, legal research or legal theories” and may 

be redacted from the following records: 

 May 2, 2012 communication from attorney Andrew Cline on page 51; 

 April 25, 2012 communication from attorney Joseph Miller on page 52; 

 April 2, 2012 communication from attorney Davis on page 71; and 

 April 26, 2012 and April 20, 2012 communications from attorney McNeill on 

pages 268-269. 
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While Penn State and the Department assert that pages 115 and 116 are also subject to protection 

under the attorney-client privilege and attorney-work product doctrine, these records are not 

protected because were not made by an attorney representing Penn State or the Department and 

were not made to an attorney for the purpose of securing assistance in a legal matter.  Although 

the communications were generated by Board member Kenneth Frazier, who is also an attorney, 

there is no evidence that attorney Frazier served in the capacity as Penn State’s attorney in any 

matter — a point underscored by the affidavit of attorney Guadagnino:  

During the time period at issue, legal counsel to [Penn State] included Frank T. 

Guadagnino and Lanny J. Davis, as well as others from [Penn State’s] in-house 

legal department, Reed Smith LLP and Lanny Davis and Associates… 

In November 2011, Freeh Sporkin and Sullivan, LLP was engaged as counsel to 

the Board and the Special Investigative Task Force of the Board….   

Kenneth C. Frazier … [was a] member[] of the … Board … at all times in 

question. 

 

Accordingly, communications generated by attorney Frazier are not protected by the attorney-

work product doctrine because Penn State is not a client of attorney Frazier.  Additionally, the 

attorney-client privilege does not protect pages 115 and 116 because the communication was not 

made to an attorney for the purpose of securing assistance in a legal matter. 

4. Certain exemptions do not apply to these records 

 

The Department and Penn State have asserted that exemptions for internal, predecisional 

deliberations (65 P.S. § 67.708(b)(10)(i)(A)) and noncriminal investigative records (65 P.S. 

67.708(b)(17)) protect certain records from public access.  In Bagwell v. Office of the Governor 

and The Pennsylvania State University, however, the OOR held that the exemptions for internal, 

predecisional deliberations and noncriminal investigative records could not apply to Penn State 

because, as a state-related institution, Penn State is not an “agency” as defined by the RTKL.  

OOR Dkt. AP 2013-1551, 2013 PA O.O.R.D. LEXIS 1227; see Bagwell v. Pennsylvania 
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Department of Education and The Pennsylvania State University, OOR Dkt. AP 2013-1753, 

2013 PA O.O.R.D. LEXIS 1254, appeal pending 79 CD 2014; 65 P.S. § 67.102 (excluding state-

related institutions from the definition of “Agency” and “Commonwealth agency”); see also 65 

P.S. § 67.708(b)(10)(i)(A) (exempting the “internal, predecisional deliberations of an agency 

…”) (emphasis added).  Additionally, the OOR’s final order in Bagwell held that the exemption 

for noncriminal investigative records did not apply to records held by the Office of the Governor 

related to Penn State because “Section 708(b)(17) only applies to records relating to 

investigations conducted by entities that are ‘agencies’ under the RTKL.”  Bagwell v. Office of 

the Governor and The Pennsylvania State University, OOR Dkt. AP 2013-1551, 2013 PA 

O.O.R.D. LEXIS 1227 (quoting Hayes v. Pennsylvania Department of Public Welfare, OOR 

Dkt. AP 2012-0415, 2012 PA O.O.R.D. LEXIS 530).  The OOR’s final order in Bagwell v. 

Office of the Governor and The Pennsylvania State University has not been appealed by any 

party.   

Here, for the same reasons relied upon in the previous Bagwell decisions and holds that 

the exemptions under 65 P.S. § 67.708(b)(10)(i)(A) and 65 P.S. § 67.708(b)(17) do not apply to 

any of the records at issue in this appeal.  Accordingly, the OOR finds that pages 70-74, 115-16, 

136-38, 203-05 and 268-310 are not exempt from disclosure under 65 P.S. § 67.708(b)(10)(i)(A) 

and/or 65 P.S. § 67.708(b)(17). 

5. Cell phone numbers may be redacted from certain records  

 

In its submission, Penn State asks that “cell phone numbers and conference call 

passcodes” be redacted from pages 70-74, 115-16 and 203-05
2
 as “personal identification 

information.”  Section 708(b)(6)(i)(A) exempts the following: 

                                                 
2
 Penn State also asks for the redaction of this information from page 311.  The Requester, however, limited the 

pages of records at issue in this matter to exclude page 311 and others. 
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(A) A record containing all or part of a person’s Social Security 

number; driver’s license number; personal financial information; 

home, cellular or personal telephone numbers; personal email 

addresses; employee number or other confidential personal 

identification number. 

 

65 P.S. § 67.708(b)(6)(i)(A) (emphasis added).  The Commonwealth Court has held that agency-

issued phone numbers constitute “personal telephone numbers” for purposes of this exemption.  

See Office of the Governor v. Raffle, 65 A.3d 1105, 1111 (Pa. Commw. Ct. 2013); see also Dep't 

of Pub. Welfare v. Clofine, No. 706 C.D. 2013, 2014 Pa. Commw. Unpub. LEXIS 108 (Pa. 

Commw. Ct. 2014).  From a review of the record, while various records contain phone numbers, 

only page 203 contains a clearly identified cell phone number.  Accordingly, only the cell phone 

number listed on page 203 may be redacted under 65 P.S. § 67.708(b)(6)(i)(A).  Although Penn 

State also asks for the redaction of conference call passcodes as “personal identification 

information,” such information is not specifically listed as exempt from disclosure under 65 P.S. 

§ 67.708(b)(6)(i)(A).  Because “[e]xemptions from disclosure must be narrowly construed due to 

the RTKL’s remedial nature,” Penn State has not established that the conference call passcodes 

are exempt from access.  See Office of the Governor v. Scolforo, 65 A.3d 1095, 1100 (Pa. 

Commw. Ct. 2013).   

CONCLUSION 

For the foregoing reasons, Requester’s appeal is granted in part and denied in part and 

the Department is required to provide the Requester with the following records within thirty (30) 

days: 

 In their entirety (unredacted):  

o Pages 40, 74, 136-38, 203-05, 270-310; 
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 With permissible redactions for attorney-client privilege and/or attorney-work 

product as described above: 

o Pages 39, 41-42, 51-52, 70-71 and 268-69; and  

 With permissible redactions for cell phone numbers exempt under 65 P.S. § 

67.708(b)(6)(i)(A): 

o Page 203.   

This Final Determination is binding on all parties. Within thirty (30) days of the mailing date of 

this Final Determination, any party may appeal to the Commonwealth Court.  65 P.S. § 

67.1301(a). All parties must be served with notice of the appeal.  The OOR also shall be served 

notice and have an opportunity to respond according to court rules as per Section 1303 of the 

RTKL.  This Final Determination shall be placed on the OOR website at: 

http://openrecords.state.pa.us. 

 

FINAL DETERMINATION ISSUED AND MAILED:   April 1, 2014 

 
_________________________  

APPEALS OFFICER/ ASSISTANT CHIEF COUNSEL 

J. CHADWICK SCHNEE, ESQ.  

 

Sent to:  Josh Bonn, Esq. (via e-mail only);  

 Craig Staudenmaier, Esq. (via e-mail only); 

 Karen Feuchtenberger, Esq. (via e-mail only); 

 Michael Bressi (via e-mail only);  

 Katherine Allen, Esq. (via e-mail only) 

 

http://openrecords.state.pa.us/

