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FINAL DETERMINATION  

 
 
IN THE MATTER OF  : 
 : 
RYAN BAGWELL,  : 
Complainant : 
 :  
v.  :  
 : 
PENNSYLVANIA DEPARTMENT OF  : Docket No.: AP 2014-0205 
EDUCATION,  : 
Respondent : 
 : 
and : 
 : 
THE PENNSYLVANIA STATE  : 
UNIVERSITY, : 
Direct Interest Participant : 
 

INTRODUCTION 

Ryan Bagwell (“Requester”) submitted a request (“Request”) to the Pennsylvania 

Department of Education (“Department”) pursuant to the Right-to-Know Law, 65 P.S. §§ 67.101 

et seq., (“RTKL”), seeking various records pertaining to an investigation into allegations of 

sexual abuse conducted by the Freeh Group on behalf of The Pennsylvania State University 

(“PSU”).  The Department partially denied the Request, arguing that certain Items of the Request 

are insufficiently specific and that other records do not exist.  The Requester appealed to the 

Office of Open Records (“OOR”).  For the reasons set forth in this Final Determination, the 

appeal is granted and the Department is required to take further action as directed. 

  



2 

 

FACTUAL BACKGROUND 

On December 23, 2013, the Request was filed, seeking: 

1. [A]ll subpoenas for testimony and/or tangible items issued to the Department 

or its employees between October 1, 2011, and December 31, 2012; 

2. [A]ll records provided to The Freeh Group as part of [PSU’s] investigation 

into reported allegations of sexual abuse; 

3. [A]ll requests for records and interviews with Department employees from 

The Freeh Group; 

4. [A]ll notes, transcripts, audio recordings and video recordings of interviews 

given to The Freeh Group by Department employees; 

5. [T]he Conflict of Interest disclosure forms filed by Ron Tomalis, William 

Harner and Carolyn Dumaresq with the Secretary of the [PSU] Board of 

Trustees in 2013. 

 

On January 2, 2014, the Department invoked a thirty (30) day extension of time pursuant to 65 

P.S. § 67.902(b).  On February 4, 2014, the Department partially denied the Request.  First, the 

Department argues that no responsive records exist for Item 5 of the Request.  Next, the 

Department argues that Items 1-4 of the Request are insufficiently specific.  The Department 

reworded these Items, explaining that it interpreted Items 1-4 as seeking: 

1. Subpoenas for testimony and/or records issued to Ronald Tomalis between 

October 1, 2011 and December 31, 2012, pertaining to [PSU’s] investigation 

into reported allegations of sexual abuse; 

2. All records provided by Ronald Tomalis between October 1, 2011 and 

December 31, 2012 to The Freeh Group as part of [PSU’s] investigation into 

reported allegations of sexual abuse; 

3. All requests for records and interviews with Ronald Tomalis between October 

1, 2011 and December 31, 2012, from The Freeh Group as part of [PSU’s] 

investigation into reported allegations of sexual abuse; 

4. All notes, transcripts, audio recordings and video recordings of interviews 

given to The Freeh Group by Ronald Tomalis between October 1, 2011 and 

December 31, 2012, as part of [PSU’s] investigation into reported allegations 

of sexual abuse.   

 

Based on this interpretation, the Department argued that there are no responsive records for the 

re-worded Items 1, 2 and 4 of the Request in its possession, custody, or control.  However, for 

Item 3, the Department identified two (2) responsive emails, dated April 20, 2012 and February 
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25, 2012, respectively.  The Department provided the first e-mail to the Requester, redacting a 

cell phone number pursuant to Section 708(b)(6) of the RTKL.  The Department withheld the 

second e-mail in its entirety, arguing that it was found to be exempt from disclosure in Bagwell 

v. Pennsylvania Department of Education, OOR Dkt. AP 2013-1753, 2013 PA O.O.R.D. LEXIS 

1254. 

On February 10, 2014, the Requester appealed to the OOR, challenging the denial and 

stating grounds for disclosure.
1
  The OOR invited both parties to supplement the record and 

directed the Department to notify any third parties of their ability to participate in this appeal 

pursuant to 65 P.S. § 67.1101(c).  On February 21, 2014, the Department provided a position 

statement.  On that same date, the Requester also provided a position statement. 

On February 14, 2014, PSU requested to participate and provide information pursuant to 

Section 1101(c) of the RTKL.  On February 16, 2014, the Requester made a submission, 

objecting to PSU’s request to participate.
2
  On February 24, 2014, the OOR granted PSU’s 

request to participate and established a briefing schedule.  On March 3, 2014, PSU provided a 

position statement.  On March 10, 2014, the Requester withdrew his appeal as to Item 5 of the 

Request.  

LEGAL ANALYSIS 

“The objective of the Right to Know Law ... is to empower citizens by affording them 

access to information concerning the activities of their government.” SWB Yankees L.L.C. v. 

Wintermantel, 45 A.3d 1029, 1041 (Pa. 2012). Further, this important open-government law is 

“designed to promote access to official government information in order to prohibit secrets, 

                                                 
1
 The Requester does not challenge the Department’s response regarding the two (2) e-mails identified by the 

Department.  Therefore, the Requester has waived any challenge to the Department’s response to these two (2) e-

mails.  See Dep’t of Corr. v. Office of Open Records, 18 A.3d 429 (Pa. Commw. Ct. 2011). 
2
 PSU and the Requester made additional submissions regarding this issue on February 20, 2014, and February 21, 

2014, respectively. 
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scrutinize the actions of public officials and make public officials accountable for their 

actions.”  Bowling v. Office of Open Records, 990 A.2d 813, 824 (Pa. Commw. Ct. 2010), aff’d 

75 A.3d 453 (Pa. 2013).   

The OOR is authorized to hear appeals for all Commonwealth and local agencies.  See 65 

P.S. § 67.503(a).  An appeals officer is required “to review all information filed relating to the 

request.”  65 P.S. § 67.1102(a)(2).  An appeals officer may conduct a hearing to resolve an 

appeal.  The decision to hold a hearing is discretionary and non-appealable.  Id.  The law also 

states that an appeals officer may admit into evidence testimony, evidence and documents that 

the appeals officer believes to be reasonably probative and relevant to an issue in dispute.  

Id.  Here, neither party requested a hearing, and the OOR has the necessary, requisite 

information and evidence before it to properly adjudicate the matter.   

The Department is a Commonwealth agency subject to the RTKL that is required to 

disclose public records.  65 P.S. § 67.301.  Records in possession of a local agency are presumed 

public unless exempt under the RTKL or other law or protected by a privilege, judicial order or 

decree.  See 65 P.S. § 67.305.   An agency bears the burden of proving the applicability of any 

cited exemptions.  See 65 P.S. § 67.708(b). 

Section 708 of the RTKL clearly places the burden of proof on the public body to 

demonstrate that a record is exempt.  In pertinent part, Section 708(a) states: “(1) The burden of 

proving that a record of a Commonwealth agency or local agency is exempt from public access 

shall be on the Commonwealth agency or local agency receiving a request by a preponderance of 

the evidence.”  65 P.S. § 67.708(a).  Preponderance of the evidence has been defined as “such 

proof as leads the fact-finder … to find that the existence of a contested fact is more probable 

than its nonexistence.”  Pa. State Troopers Ass’n v. Scolforo, 18 A.3d 435, 439 (Pa. Commw. Ct. 
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2011) (quoting Dep’t of Transp. v. Agric. Lands Condemnation Approval Bd., 5 A.3d 821, 827 

(Pa. Commw. Ct. 2010)).   

1. The Request is sufficiently specific  

As the Requester has withdrawn his appeal as to Item 5 of the Request, the sole issue 

before the OOR is whether Items 1-4 of the Request are sufficiently specific.  Section 703 of the 

RTKL states that “[a] written request should identify or describe the records sought with 

sufficient specificity to enable the agency to ascertain which records are being requested.”  65 

P.S. § 67.703.  When interpreting a RTKL request, agencies should rely on the common meaning 

of words and phrases, as the RTKL is remedial legislation that must be interpreted to maximize 

access.  See Gingrich v. Pa. Game Comm'n., No. 1254 C.D. 2011, 2012 Pa. Commw. Unpub. 

LEXIS 38 at *16 (Pa. Commw. Ct. Jan. 12, 2012) (citing Bowling, supra).  The determination of 

whether a request is sufficiently specific is made on a case-by-case basis and “[i]f the OOR can 

determine what the Requester sought, it will find the request to be sufficiently 

specific.”  See Lauff v. Fort Cherry School District, OOR Dkt. AP 2010-0128, 2010 PA 

O.O.R.D. LEXIS 180.  The OOR discussed the Commonwealth Court’s decisions on specificity 

in Shusterman v. City of Philadelphia, stating “the Commonwealth Court, in ruling on specificity 

of requests for records under the RTKL, has considered the specificity of records requested, the 

specificity of the agency business to be reviewed, and the duration of time over which the 

records are sought.”  OOR Dkt. AP 2013-0089, 2013 PA. O.O.R.D. LEXIS 139. 

The Department argues that Items 1-4 of the Request are insufficiently specific for 

multiple reasons; specifically, a lack of named individuals, time periods, and subject matters.   

However, neither of these alleged deficiencies renders any portion of the Request insufficiently 

specific.  For example, Item 1 requests a specific universe of documents – subpoenas that were 
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issued to the Department or its employees – over a specific time period (14 months).  As a result, 

“[t]here are no judgments to be made as to whether [any] documents are ‘related’ to the request.”  

Department of Environmental Protection v. Legere, 50 A.3d 260 (Pa. Commw. Ct. 2012).  

Although the Request does not explain what legal matter the subpoenas relate to, a request “may 

be sufficiently specific even though it requests broad categories of records.”  Montgomery 

County v. Iverson, 50 A.3d 281, 283 (Pa. Commw. Ct. 2012) (citing Easton Area School District 

v. Baxter, 35 A.3d 1259, 1265 (Pa. Commw. Ct. 2012)).  Likewise, it is not necessary for every 

request for records to include named individuals and/or a subject matter.  See, e.g., Carey v. 

Pennsylvania Department of Corrections, 61 A.3d 367 (Pa. Commw. Ct. 2013); Baxter, supra.  

Here, the failure to provide a subject matter or name individuals does not create enough 

ambiguity to prevent the Department from ascertaining which records are being requested – 

subpoenas issued to the Department over a fourteen (14) month time period. 

Meanwhile, Items 2-4 seek various records pertaining to the investigation conducted by 

the Freeh Group.  This event is well-known to the public and to the Department.  See Carey, 

supra.  The Department argues that no timeframe has been identified; however, the timeframe 

for these Items is limited to the timeframe in which the Freeh Group conducted its investigation.  

Further, as referenced above, it is not necessary for every request for records to name 

individuals.  The Freeh Group investigation into the child sexual abuse scandal involving former 

PSU football coach Jerry Sandusky is such a well-known event that the Department should be 

able to identify the employees who participated.
3
  Carey, supra.  Therefore, based upon the 

totality of the circumstances, Items 1-4 of the Request are sufficiently specific to enable the 

Department to ascertain which records are being requested.  See Varghese v. City of 

                                                 
3
 It is likely that the Freeh Group interacted with a very limited group of Department employees.  Further, due to the 

high-profile nature of the Freeh Group investigation, it is likely that any employees who interacted with the Freeh 

Group did so with the knowledge of the Department and its counsel. 
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Philadelphia, OOR Dkt. AP 2014-0146, 2014 PA O.O.R.D. LEXIS ___.  Because Items 1-4 of 

the Request are sufficiently specific, the Department’s rewording of these Items was 

unreasonable.   

2. The Department has not met its burden of proving that any exemptions apply 

In response to the reworded Request, the Department argues that no responsive records 

exist other than two (2) e-mails.
4
  However, because the Request is sufficiently specific as 

written, the scope of responsive records is now much broader.  The Department has not 

identified any exemptions that may pertain to these records.  Therefore, the Department has not 

met its burden of proving that these records are exempt from disclosure.  See 65 P.S. § 67.708(a).  

Accordingly, these records are subject to access.      

CONCLUSION 

For the foregoing reasons, Requester’s appeal is granted and the Department is required 

to provide all responsive records to the Requester within thirty (30) days.  This Final 

Determination is binding on all parties.  Within thirty (30) days of the mailing date of this Final 

Determination, any party may appeal to the Commonwealth Court.  65 P.S. § 67.1301(a).  All 

parties must be served with notice of the appeal.  The OOR also shall be served notice and have 

an opportunity to respond according to court rules as per Section 1303 of the RTKL.  This Final 

Determination shall be placed on the OOR website at: http://openrecords.state.pa.us. 

 

FINAL DETERMINATION ISSUED AND MAILED:  April 2, 2014 

 

 

                                                 
4
 As referenced above, the Requester does not challenge the Department’s response as to these two (2) e-mails, and 

therefore, they are not at issue in this appeal. 

http://openrecords.state.pa.us/
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______________________ 

APPEALS OFFICER 

KYLE APPLEGATE, ESQ. 

 

Sent to: Ryan Bagwell (via e-mail only); 

  Karen Feuchtenberger, Esq. (via e-mail only); 

  Larry McComsey (via e-mail only); 

  Katharine Allen, Esq. (via e-mail only) 

 


