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No. 79 C.D. 2014 

 

THE PENNSYLVANIA STATE UNIVERSITY’S ANSWER IN OPPOSITION TO 

PETITIONER’S APPLICATION FOR RELIEF 

AND NOW, comes Intervenor, The Pennsylvania State University (“Penn State” or the 

“University”), to file this Opposition to Petitioner’s Application for Relief (Request for 

Authorization to Conduct Discovery and for Evidentiary Hearing to Establish Complete Record 

in Appeal from Denial of Request for Public Records) (“Application”), pursuant to Pennsylvania 

Rule of Appellate Procedure 123(a). 

I. INTRODUCTION  

Petitioner’s Application raises the question:  whether  Mr. Bagwell’s “belie[f],” 

Application at ¶¶ 33 & 35, is a legal or factual basis for a finding of a broad subject matter 

waiver of privilege, or can justify his request for “discovery” and an evidentiary hearing in this 

appeal from an Office of Open Records (“OOR”) Final Determination.  Mr. Bagwell has not 

demonstrated the requisite need for such relief.  The University respectfully requests that this 

Honorable Court deny his Application for the following reasons, addressed seriatim: 
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A. Because the documents at issue are not public records, the issue of waiver 

is irrelevant.  Mr. Bagwell does not seek discovery or an evidentiary hearing on the 

question of whether the OOR’s attorney-client privilege or work-product determinations 

were wrong.  He effectively concedes that waiver is immaterial because, as this Court has 

held, “waiver cannot transform a document, which is by definition not a public record, 

into a document that comports to the very same definition.”  LeGrande v. Dep’t of 

Corrections, 920 A.2d 943, 949 (Pa. Cmwlth. 2007); see also LaValle v. Office of 

General Counsel, 769 A.2d 449, 460 (Pa. 2001); see also Rittenhouse v. Board of 

Supervisors of Lower Milford Township, No. 1630 C.D. 2011, 2012 WL 8685549 (April 

5, 2012) (Unpublished Panel Decision) (same).   

B. Even if the issue of privilege “waiver” is material and relevant to Mr. 

Bagwell’s Appeal, notwithstanding the Supreme Court’s decision in LaValle, and this 

Court’s ruling in LeGrande, Mr. Bagwell has not justified expanding the record through 

discovery and an evidentiary hearing.  All relevant, material facts are already part of the 

record considered by the OOR.  Mr. Bagwell urges this Court to permit  discovery and a 

hearing to support his legal argument for a “subject matter waiver” presumptively 

encompassing all privileged documents.  The foundations of his argument are without 

merit for the following reasons: 
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1. Mr. Bagwell misapprehends the burdens of the parties in 

establishing privilege and waiver.  He does not challenge that the University has 

established the privileges that protect the documents at issue.  Rather, Mr. 

Bagwell avoids his obligation to demonstrate an applicable waiver.  He contends 

that he is entitled to discovery merely because he is of the opinion that the 

University has not adequately dispelled his personal belief that some waiver 

might exist.  

2. Petitioner’s claim that there exists a waiver of privilege as a result 

of the University’s waiver of the communications of former General Counsel 

Justice Baldwin relating to her efforts to comply with the grand jury investigation, 

must be denied.  The express terms of that waiver show the documents he seeks to 

be wholly unrelated to the Justice Baldwincommunications subject to a limited 

waiver.   

3. As to the communications of the law firm of Freeh, Sporkin and 

Sullivan LLP with third parties, Mr. Bagwell has not identified a single fact 

suggesting the existence of a waiver of privilege with regard to the documents at 

issue before this Court.  To the contrary, Mr. Bagwell urges this Court to create a 

presumption of waiver of the privileges protecting these documents, based upon 

the mere fact that counsel communicated (unrelated, non-privileged information) 

with third parties. 
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4. Finally, the doctrine of subject matter waiver has no application to 

this matter.  The University has not waived privilege selectively in order to obtain 

a tactical advantage over Mr. Bagwell. 

II. FACTUAL BACKGROUND 

Mr. Bagwell filed a Petition for Review (“Petition”) of the Office of Open Records  

Determination (“Final Determination”) in connection with his Right to Know Law (“RTKL”) 

request (“Request”) for privileged documents of the University’s in the possession of Secretary 

of Education (by virtue of the Secretary’s role as an ex officio member of the University’s Board 

of Trustees).  Application at ¶¶ 1, 4; Application at Exhibit “A” (Final Determination) at pp. 1-2.  

In response to that request, the Department of Education withheld certain documents as 

privileged (including as work product protected and attorney-client privileged).  Id. at ¶¶ 5-7; id. 

at Exh. “A” (Final Determination) at p. 2.  For those reasons, the documents are not subject to 

disclosure under the Right to Know Law.  See id. at ¶¶ 5-7; id. at Exh. “A” (Final Determination) 

at p. 2.   

Mr. Bagwell appealed the Department of Education’s decision to the OOR.  He requested 

that the OOR conduct an in camera review of the documents.  Id. at ¶3; id. at Exh. “A” (Final 

Determination) at p 2.  The University sought to—and was permitted to—participate in the OOR 

proceedings.  Id. at ¶9; id. at Exh. “A” at 3.  In those proceedings, the University asserted that 

certain withheld documents are privileged under the RTKL pursuant to the attorney-client 

privilege and/or work product doctrine.  Id. at ¶¶ 11-13; id. Exh. A. at 3-5.  In support thereof, 

the University provided affidavits, indices, and documents for in camera review by the OOR 
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demonstrating that the documents at issue were privileged.  Id.; id. at Exhibits “B” & “C”.
1
  The 

University also explained that no waiver of any privilege covering the subject documents had 

been made.  Id. at Exh. “A” (Final Determination) at p 5; Exh. “1”.   

Mr. Bagwell submitted documents related to University’s counsel, Freeh, Sporkin and 

Sullivan, LLP’s communications with third parties to the OOR.  Application at Exh. “A” (Final 

Determination) at p 5; Item No. 13 in Petitioner’s Designation of Reproduced Record on Appeal 

(submission to OOR, attaching Freeh, Sporkin and Sullivan emails to third parties).  Prior to the 

OOR’s Final Determination, Mr. Bagwell submitted to the OOR additional information related to 

the waiver of privilege as to certain communications of former General Counsel, Justice Cynthia 

Baldwin, related to her compliance with the grand jury investigation.  See  Items 15 & 17 in 

Petitioner’s Designation of Reproduced Record on Appeal (attaching unsealed grand jury-related 

materials and raising “waiver” issue).  The OOR expressly considered all of Mr. Bagwell’s 

submissions in reaching its Final Determination.  Application at at Exh. “A” (Final 

Determination) at p 5. 

In Mr. Bagwell’s Application, he now seeks unspecified “discovery” and an “evidentiary 

hearing” in connection with his efforts to obtain the University’s privileged documents.  The 

fundamental basis for Mr. Bagwell’s request before this Court is his assertion that “it is believed 

and therefore averred that Penn State omitted evidence in the OOR proceedings which tends to 

                                                 
1
 Petitioner purports to attach the December 5, 2013 Affidavit of Frank T. Guadagnino to 

his Application as Exhibit “C”.  He has, in fact, attached the October 11, 2013 Affidavit of Frank 

T. Guadagnino.  The University’s October 11, 2013 submission to the OOR (with affidavits, and 

indices) has been designated as Item No. 8, in Petitioner’s Designation of Reproduced Record on 

Appeal, and The University’s December 5, 2013 submission to the OOR (with affidavits and 

indices) has been designated Item No. 12 in Petitioner’s Designation of Reproduced Record on 

Appeal.  The December 5, 2013 submission is attached as Exhibit “1” to this Opposition. 
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show that Penn State waived” privilege with respect to the documents he seeks.  Application at ¶ 

33 (emphasis added); see also Application at ¶ 35.   

III. STANDARD  

Although a party may not appeal a hearing officer’s decision not to hold an evidentiary 

hearing, 65 P.S. § 67.1102(a)(2) (“[a] decision to hold or not to hold a hearing is not 

appealable”), the Court in Bowling provided for an opportunity to supplement the record in some 

circumstances.  That opportunity may only be exploited to obtain discovery and an evidentiary 

hearing “where it appears that a genuine issue as to a material fact has been raised” that there is 

a necessity to expand the record.  Pa.R.A.P. 1542 (emphasis added).
2
  Mr. Bagwell would erase 

the barrier of necessity to allow discovery and a hearing merely because “it is believed and 

therefore averred,” Application at ¶¶ 33 & 35, that he might turn up facts related to “waiver” in 

other contexts, and in support of his distorted view of “subject matter waiver.”   Neither Mr. 

Bagwell’s belief, nor his disagreement with the OOR’s determination raises the essential issue of 

fact necessitating the relief he seeks. 

                                                 
2
 In Bowling, the Pennsylvania Supreme Court held that, in the context of a review of a 

Right to Know Law decision, “courts must be able to expand the record— or direct that it be 

expanded by the mechanism of remand to the appeals officer—as needed….”  Bowling v. Office 

of Open Records, 75 A.3d 453, 476 (Pa. 2013).  The obvious implication is that a hearing is 

“needed” where it is required in order to permit a full review of the decision below.  See Bowling 

v. Office of Open Records, 990 A.2d 813, 823 (Pa. Cmwlth. 2010) (hearings should be had when 

“necessary for proper review”).   

In Bowling, this Court provided guidance about when expanding the record might be 

“needed” or “necessary.”  This Court noted the “similarity” of its review of OOR decisions to its 

review of decisions of the Board of Finance and Review.  Bowling, 990 A.2d at 819.  In such 

cases, as in Right to Know Law cases, “this Court functions as a trial court although the matter 

appears in our appellate jurisdiction.”  Id.  In Board of Finance and Review cases, the Court will 

hold an evidentiary hearing “where it appears that a genuine issue as to a material fact has been 

raised[.]”  Pa.R.A.P. 1542 (emphasis added).  Drawing the same parallel as this Court did in 

Bowling, an evidentiary hearing in an OOR appeal would only be “needed” if the party seeking it 

has established “a genuine issue as to a material fact” based on the information presented to the 

Court.   
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IV. ARGUMENT 

Most respectfully, Mr. Bagwell’s Application—and his assertion that the University’s 

claim of privilege over certain of the documents Mr. Bagwell requested is “frivolous,” 

Application at ¶36—misstates the law of privilege and waiver, and ignores the scope of record 

considered by the OOR.  Mr. Bagwell has not established any justifiable need to expand the 

record through discovery and an evidentiary hearing before this Court.   

A. Waiver Is Legally Immaterial to Whether a Privileged Document is Subject 
to Disclosure Under the Right to Know Law.         

The question of “waiver” is legally immaterial and irrelevant to whether privileged 

documents are subject to disclosure in the context of the Right to Know Law.  Under the Right to 

Know Law, records that are “privileged” are not “public records” subject to disclosure.  65 P.S. § 

67.102 (excluding document s “protected by a privilege” from the definition of a “public record” 

subject to disclosure under the RTKL.)  “Privilege,” as defined by the RTKL includes attorney 

work-product and attorney client privileged documents.  Id. (defining “privilege to include, inter 

alia, “[t]he attorney work-product doctrine [and] the attorney-client privilege”).  Documents that 

are “privileged” within the meaning of the RTKL (including attorney client privileged and work 

product protected documents), 65 P.S. § 67.102, “do[] not fall under the definition of a public 

record, [and] waiver principles simply do not apply.  A waiver cannot transform a document, 

which is by definition not a public record, into a document that comports to the very same 

definition.”  LeGrande, 920 A.2d at 949; (citing LaValle, 769 A.2d at 500; see also Rittenhouse, 

2012 WL 8685549 (Unpublished Panel Decision) (same).   

In LaValle, the Pennsylvania Supreme Court reasoned that “privilege” under the RTKL 

“serves not as an exception to the disclosure of material which would otherwise qualify as 

accessible, in which case waiver principles might be pertinent, but rather as a definitional 
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limitation upon what would be accessible in the first instance.”  LaValle, 769 A.2d at at 457.  

Thus, the Court held that “where records are not the type of materials within the [Law’s] 

purview, waiver principles cannot be applied to transform them into records subject to its 

coverage.”  Id. at 458 (alteration in original) (emphasis added).   

The OOR determined that the documents at issue are privileged under the RTKL as 

attorney-client and/or work product privileges, based upon the affidavits and the detailed indices 

submitted to the OOR.  Application at Exh. “A” (Final Determination) at pp.3-5, 7-10.  Mr. 

Bagwell’s Application does not dispute that the records at issue are privileged in the first 

instance.  He therefore concedes that they are not “public records” subject to disclosure.
3
  To 

the contrary, he prays only that:  (1) some form of waiver might exist as an exception to the 

applicable privileges; (2) such exception to the privilege would justify disclosure of the those 

privileged documents; and (3) he desires discovery and an evidentiary hearing in order to ferret 

out support for his suspicion of waiver.   

                                                 
3
 Even in his Petition, the only threshold privilege question Mr. Bagwell raises is to raise 

the incorrect legal argument that the documents at issue are not work product protected as 

privileged under the RTKL because they were not prepared in anticipation of litigation.  

Compare Petition at ¶ 7, with Sedat, Inc. v. Dep 't of Environ. Res., 641 A.2d 1243, 1245 (Pa. 

Cmwlth. 1994) (specific litigation not condition precedent for work product protection); Heavens v. 

Pennsylvania Dep't of Environ. Protection, 65 A.3d 1069, 1077 (Pa. Cmwlth. 2013) (“work-product 

doctrine offers broad protection to the mental impressions, theories, notes, strategies, research and 

the like created by an attorney in the course of his or her professional duties, particularly in 

anticipation or prevention of litigation.”).   

Nowhere—in his Petition or Application —does Mr. Bagwell argue that the OOR’s 

decision based on a review in camera of the documents at issue was in error.  On appeal, he does 

not raise a single factual issue with respect to the OOR’s determination that the documents at 

issue are privileged in the first instance.  Despite requesting unfocused, non-specific discovery 

and an evidentiary hearing, Mr. Bagwell does not ask that the documents be submitted to this 

Court in camera in order to supplement the record before the Court.  That glaring absence 

demonstrates Mr. Bagwell’s concession that the documents are privileged, and raises its own 

questions about his intentions in seeking discovery and an evidentiary hearing.   



 

9 

 

As LaValle and LeGrande make clear, however, Bagwell’s “waiver” arguments fall short.  

As noted, the concept of waiver has no bearing on the non-public nature of the documents at 

issue.  For that reason, a waiver claim cannot form the legal foundation upon which even the 

most disputed facts could be considered material.  Thus, Mr. Bagwell’s “waiver” arguments 

cannot justify the requisite “need” for discovery and an evidentiary hearing under Bowling.  

Obviously, this Court should not waste its valuable judicial resources, or the parties’ time, on 

permitting discovery and a hearing where the information sought is legally irrelevant.  

Accordingly, the University respectfully suggests that the Court’s inquiry need not extend any 

further.   Mr. Bagwell’s Application must be denied. 

B. Even If Waiver Was Relevant to the Court’s Decision, Mr. Bagwell Has Not 
Identified a Genuine Issue of Material Fact Which Might Justify the Relief 
He Seeks.            

1. Mr. Bagwell’s argument that the University’s Affidavits are 
Conclusory, or that the “Missing Witness Rule” Applies, 
Demonstrate a Misapprehension Of His Burden to Demonstrate 
Waiver of the Privileges Protecting the Documents at Issue. 

It is beyond dispute that, as a party seeking disclosure of privileged documents, Mr. 

Bagwell has the burden to “to set forth facts showing that disclosure will not violate the attorney 

client privilege, e.g., because the privilege has been waived or because some exception applies.”  

Nationwide Mut. Ins. Co. v. Fleming, 924 A.2d 1259, 1266 (Pa. Super. 2007), affirmed by an 

equally divided court, 605 Pa. 484 (2010).  Mr. Bagwell has not met that burden.  He provides no 

legitimate basis to suggest that discovery or an evidentiary hearing is justified to permit him to 

search for the tenuous foothold from which to argue waiver of the privilege protecting the 

documents at issue.  Instead, Mr. Bagwell argues that the University’s submissions in support of 

privilege are too “conclusory” to support non-waiver.  Application at ¶¶ 38-39.  Similarly, he 

contends that there exists some perceived gap in the University’s affidavits in identifying the full 

universe of potential recipients of information to whom privileged information was not provided.  
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Application at ¶¶40-43.  Simply put, the University has no obligation to negate any possibility of 

waiver. 

Mr. Bagwell’s citation to Office of Governor v. Scolforo, 65 A.3d 1095 (Pa. Cmwlth. 

2013) to suggest that the University’s affidavits (and indices) are too “conclusory” to 

demonstrate the absence of waiver flies wide of the mark.  By invoking Scolforo, Mr. Bagwell 

does not recognize that it is his burden to demonstrate waiver, and not the University’s.  He also 

misapprehends the specificity required in such affidavits.  In Scolforo, the disputed affidavit 

merely restated the statutory language for the applicable privilege.  Scolforo, 65 A. 3d at 1104.  

Here, the University submitted affidavits and indices of the disputed documents that explained 

counsel’s relationship with the University, and set forth specific facts establishing the elements 

of the privilege.  See Exh. “1”; Application at Exh. “A” (Final Determination) at pp. 8-9.  In 

addition, the University explained that there had been no disclosure of the disputed documents to 

any third party.  Id.  The University’s affidavits are more than adequate to establish that the 

documents are privileged, non-public, and not subject to disclosure in response to a Right to 

Know Request.  See e.g., Heavens v. Pennsylvania Dep't of Environ. Protection, 65 A.3d 1069, 

1076-77 (Pa. Cmwlth. 2013); Dages v. Carbon County, 44 A.3d 89, 93 (Pa. Cmwlth. 2012).   

Mr. Bagwell’s similar attempt to invoke the so-called “missing witness rule,” Application 

at ¶¶42-43, also fails.  Mr. Bagwell attempts to avoid the burden of demonstrating waiver by 

suggesting that the University anticipate and account for every possible recipient of information, 

and then affirm that no disclosure of privileged information has been made to that recipient.  In 

essence, Mr. Bagwell argues for the presumption of waiver, which could only rebutted if the 

University could dispel his “belief[].”  Application at ¶¶ 33 & 35.  Most respectfully, Mr. 
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Bagwell’s beliefs do not establish the requisite need to conduct discovery and an evidentiary 

hearing.
 4
   

2. The Waiver of Certain of the Former General Counsel’s 
Communications Related to Compliance with Grand Jury 
Proceedings Is Unrelated to the Documents at Issue Here.   

As a threshold matter, Mr. Bagwell’s suggestion that the OOR did not have an 

opportunity to consider the waiver of certain communications in grand jury proceedings is 

patently inaccurate.  Mr. Bagwell attaches those very items of correspondence to his 

Application to this Court, and the OOR expressly considered the information that Mr. Bagwell 

submitted to the OOR related to the waiver in reaching its Final Determination.  See  Items 15 

& 17 in Petitioner’s Designation of Reproduced Record on Appeal (attaching unsealed grand 

jury-related materials and raising “waiver” issue); Application at at Exh. “A” (Final 

Determination) at p 5 (expressly considering Mr. Bagwell’s submissions).  No discovery or 

hearing is necessary to develop any further facts regarding the scope of that waiver. 

Moreover, Mr. Bagwell’s invocation of the waiver of certain communications of Justice 

Baldwin to obtain discovery and an evidentiary hearing in connection with unrelated privileged 

documents fails to withstand even superficial scrutiny.  Reference to the express language of the 

documents memorializing that waiver (documents of record that Bagwell has submitted with his 

                                                 
4
 Bagwell ignores this Court’s admonition that “the missing witness adverse inference 

rule is only permitted in narrow circumstances[.]”  Barrett v. Ross Twp. Civ. Serv. Comm'n, 55 

A.3d 550, 560 (Pa. Cmwlth. 2012).  In particular, such an “inference cannot be used” when the 

testimony at issue is “comparatively unimportant” or “cumulative[.]”  Id.  Here, there is (and can 

be) no presumption that Freeh, Sporkin and Sullivan waived evidentiary privileges or protections 

held by the University.  Thus, there was no need for Mr. Guadagnino to exhaustively refute the 

negative that that no disclosure took place. Accordingly, additional evidence on that point would 

be “comparatively unimportant” to the Court’s resolution of the Bagwell’s objections to the 

OOR’s decision.  Id.   
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Application) readily and easily dispels the notion that this waiver could possibly have any 

bearing on the records at issue before this Court.   

University counsel’s October 2, 2012 correspondence to the Supervising Grand Jury 

Judge, attached as Exhibit “E” to the Application, sets forth the precise contours of the waiver of 

communications of former General Counsel Justice Baldwin in connection with the grand jury 

captioned In re:  The Thirty-Third Statewide Investigating Grand Jury, 217 M.D. Misc. Dkt. 

2010 (Pa. Sup. Ct.), No. 1325 M.D. 2010 (Dauphin Cty. C.C.P.).  That correspondence 

memorializes the waiver agreement as follows: 

The University has agreed to waive privilege as to the Office of General 

Counsel’s efforts to comply with the Commonwealth’s grand jury investigation 

related to Gerald Sandusky, specifically excluding privileged communications 

with or concerning outside counsel, and has further agreed to waive the 

University’s assertion of privilege regarding certain actions taken by the Office of 

General Counsel subsequent to November 4, 2011, as they relate to that office’s 

efforts to comply with the Attorney General’s Grand Jury investigation.  The 

Attorney General’s Office and the University have agreed that all 

communications with or concerning present counsel (including Reed Smith, 

Duane Morris, and Saul Ewing), are not included in this waiver and subject to 

review by the Court or the Attorney General’s Office, and have agreed that this 

waiver is made with the clear understanding that the Attorney General’s Office 

will continue to maintain and respect the distinction in the actions taken by the 

former General Counsel from those that are completely separate and apart 

from any consultation, direction or advice propounded or shared with, or 

concerning any outside law firm. 

Application at Exh. “E” (emphasis added). 

On October 19, 2012, the University clarified the waiver of privilege “regarding the 

correspondence and communications of Justice Baldwin, former General Counsel related to 

the above-referenced investigation.”  Application at Exhibit “F” (emphasis added).  The Letter 

also noted that the waiver excluded “any communications between or concerning Justice 

Baldwin and outside counsel after November 4, 2011 [the date of the Presentment].”  Id. 

(emphasis added).  The October 19, 2012 letter reiterated that the waiver excluded outside 
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counsel, and it related only to certain communications of Cynthia Baldwin related to the 

captioned grand jury investigation—“only those actions taken by the former General Counsel 

that are completely separate and apart from any consultation, direction or advice propounded 

or shared with, or concerning any outside law firm.”  Id. (emphasis added). 

To clarify, the waiver is limited to: (a) communications of former General Counsel 

Justice Cynthia Baldwin; (b) in connection with her efforts to comply with the Attorney 

General’s grand jury investigation captioned In re:  The Thirty-Third Statewide Investigating 

Grand Jury, 217 M.D. Misc. Dkt. 2010 (Pa. Sup. Ct.), No. 1325 M.D. 2010 (Dauphin Cty. 

C.C.P.), mostly prior to the Presentment on November 4, 2011; and (c) whether before or after 

the presentment, only to the extent that the communications were the product of actions by 

Justice Baldwin that were undertaken independently, and entirely distinct from any 

representation by outside counsel. 

Mr. Bagwell’s requests—and the disputed documents—do not implicate that privilege 

waiver.  Mr. Bagwell requested communications of the Secretary of Education between 

November 5, 2011 and July 31, 2013 from:  Louis Freeh, Omar McNeil, Kenneth Frazier, 

Annette DeRose, Paula Ammerman, Karen Peetz, and Steve Garban.  Application at ¶4; 

Application at Exh. “A” (Final DeterminationFinal Determination) at pp. 1-2.  The University’s 

affidavits and indices make clear that the documents at issue do not touch the scope of the waiver 

in any way.  See Exh. “1”; Application at Exh. “A” (Determination) at pp. 8-9.  Mr. Bagwell has 

not identified a single document that he believes falls within the express terms of the waiver.  

The waiver of the strictly-identified communications of the former General Counsel relating to 

grand jury proceedings is therefore plainly immaterial.   
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3. Mr. Bagwell Has Not Identified Any Basis to Suggest That 
Communications of the Law Firm of Freeh Sporkin and Sullivan 
with Third Parties Constituted a Waiver of Privilege.   

Mr. Bagwell essentially argues that the mere fact that counsel communicated at all with 

third parties constituted a waiver of the privileges protecting the disputed documents.  He 

contends that such communications give rise to an inference that the privileges have been 

waived, thereby justifying discovery and an evidentiary hearing.  Application at ¶¶34-35.  Yet, 

not one of those communications referenced by Mr. Bagwell concerned the documents at issue 

or any privileged communication.
5
  Moreover, Mr. Bagwell does not suggest that any such 

communications included the disputed privileged documents.  The gist of Mr. Bagwell’s position 

appears to be that, the mere fact that counsel communicated with another party or counsel for 

another party—even as to non-privileged matters—constitutes a waiver of privilege.   

Counsel’s simple act of communicating with individuals other than his client—or 

providing evidence of criminal conduct to law enforcement—cannot conceivably act as a waiver 

of privilege or a presumptive waiver of privilege of all that he says or writes.  None of the “facts” 

that Mr. Bagwell identifies in his Application related to communications by counsel to third 

parties raise a genuine issue of material fact as to waiver of privilege over the documents at 

issue.  Mr. Bagwell does not provide anything that was not before the OOR to justify the need 

for additional discovery or an evidentiary hearing.   

                                                 
5
 All of the facts Mr. Bagwell identifies in his Application were before the OOR, and 

none gives rise to a genuine issue of material fact as to waiver of privilege.  Mr. Bagwell argues 

that the following non-privileged communications with third parties somehow presumptively 

establish a waiver of all applicable privileges: language in the University’s engagement with 

Freeh Sporkin and Sullivan to report “evidence of criminality” to the government; Louis Freeh’s 

statement that non-privileged 2001 emails were disclosed to the government; CNN reported on 

the content of those non-privileged documents; and Freeh Sporkin and Sullivan had 

conversations with the NCAA.  See Application at ¶ 34.   
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4. The Doctrine of Subject Matter Waiver is Inapplicable Because the 
University has Not Selectively Waived Privilege in Order to Obtain a 
Tactical Advantage over Mr. Bagwell.   

Mr. Bagwell’s Application does not contend that any of the documents at issue are not 

privileged.  Similarly, he does not argue that the documents have been disclosed to a third party.  

He makes no claim that any of the documents fall within the four corners of the grand jury-

related waiver, or involve communications of Justice Baldwin in her independent efforts to 

comply with the grand jury investigation.  Mr. Bagwell makes no case that there exists any 

evidence that counsel’s communications with third parties included the privileged documents.  In 

sum, apart from his groundless “belief,” Mr. Bagwell provides no reason to conclude that any 

privileged information was communicated by counsel to third parties.   

Distilled, Mr. Bagwell’s Application hinges upon his legal prayer that the waiver of 

privilege related to certain of Justice Baldwin’s communications related to the grand jury results 

in an extraordinarily expansive “subject matter waiver”—one broad enough to encompass all 

privileged documents.  Mr. Bagwell appears to view “subject matter waiver” as a mechanical 

process whereby the waiver of any privilege in any context is a waiver of all privilege in all 

contexts.  Mr. Bagwell’s argument finds no purchase in the law.  Nor does resolving this legal 

question raise a material issue of fact justifying discovery and an evidentiary hearing. 

As a threshold legal matter, however, the doctrine of subject matter waiver has no 

applicability in response to a Right to Know request, when the waiver at issue occurred within 

well-defined boundaries.  Subject matter waiver is only ever applicable where a party discloses 

privileged communications to its adversary in litigation.  See Westinghouse Elec. Corp. v. 

Republic of Philippines, 951 F.2d 1414, 1423 n. 7 (3d Cir. 1991); Nationwide, 924 A.2d at 1266 

(“[a] litigant attempting to use attorney client privilege as an offensive weapon by selective 

disclosure of favorable privileged communications has misused the privilege”).  



 

16 

 

Apart from occurring in entirely distinct proceedings, the waiver of privilege concerning 

certain of Justice Baldwin’s communications in the grand jury setting raises no issues of fairness 

or prejudice sufficient to invoke a “subject matter waiver.”  The University has not attempted 

to waive the attorney client privilege with Mr. Bagwell to achieve some tactical advantage, 

and thus the doctrine would not apply.  “‘When a party discloses a portion of otherwise 

privileged materials while withholding the rest, the privilege is waived only as to those 

communications actually disclosed, unless a partial waiver would be unfair to the party’s 

adversary.’”  Sullivan v. Warminster Twnshp., 274 F.R.D. 147, 154 (E.D. Pa. March 4, 2011) 

(quoting Westinghouse Elec. Corp., 951 F.2d at 1426 n.12).  Limited intentional disclosure does 

not waive the attorney-client privilege with respect to the same subject matter, “where there is no 

apparent prejudice to the party seeking further disclosure[,]’ because ‘where it is clear that the 

limited disclosure is not being used as a sword and a shield, there is no justification for applying 

a subject matter waiver.” Minatronics v. Buchanan Ingersoll, 23 Pa. D. & C.4th 1, 19-20 

(Allegheny Cty. 1995) (Wettick, J.) (alterations in original).  As the Pennsylvania Supreme Court 

noted in Nationwide, “the law should not discourage parties from voluntarily disclosing 

confidential communications (unless made for the purpose of achieving a tactical advantage) by 

adopting a rule of law that causes voluntary disclosures to operate as a waiver of other 

confidential communications involving the same subject matter.”  Minatronics, 23 Pa. D. & C. 

4th at 20-21. 

In any event, the legal question of subject matter waiver is academic.  Any inquiry into 

the “ subject matter” of any waiver begins and ends by reference to the clearly and logically 

defined subject matter memorialized by correspondence attached to Bagwell’s own Application.  

See Application at Exhibits “E” & “F”.  Mr. Bagwell does not contend (nor could he) that there 
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was any disclosure of the documents at issue, that the documents at issue relate to Justice 

Baldwin’s independent communications concerning her response to the grand jury investigation, 

or that the University has used a limited disclosure in this proceeding to obtain a tactical 

advantage.   

WHEREFORE, for all of the foregoing reasons, Intervenor, The Pennsylvania State 

University, respectfully requests that this Honorable Court deny Petitioner’s Application for 

Relief. 

Respectfully submitted, 

 

/s/Daniel R. Walworth  

Daniel R. Walworth, Esq. (204968) 

Duane Morris LLP 

30 S. 17th Street 

Philadelphia, PA  19103-4196 

Telephone:  215.979.1194 

Email:  dwalworth@duanemorris.com 

Katherine M. Allen, Associate General 

Counsel 

The Pennsylvania State University 

Office of General Counsel 

227 West Beaver Avenue, Suite 507 

State College, PA  16801 

kma13@psu.edu 

Attorneys for Intervenor, The Pennsylvania 

State University 

 

March 19, 2014 
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