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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

RYAN BAGWELL,
Petitioner

AL : No. C.D. 2014

PENNSYLVANIA DEPARTMENT
OF EDUCATION,
Respondent

PETITION FOR REVIEW
{Appellate Jurisdiction)

AND NOW, comes Ryan Bagwell (Bagwell), to petition [or review of the Final
Determination of the Olfice of Open Records (OOR) issued on December 20, 2013 in the
proceedings docketed below at AP 2013-1753 and the OOR’s subsequent denial of Bagwell’s
Request for Reconsideration, and in support thereof avers as follows:

L STATEMENT OF THE BASIS FOR THE JURISDICTION OF THE COURT

l. This Honorable Court has de novo appcllate jurisdiction over this appeal from the

OOR’s I'inal Determination pursuant to Section 1301(a) of the Right-to-Know Law (RTKI.), 65

P.S. § 67.1301(a), and Scction 763(a) of the Judicial Code, 42 Pa.C.S.A. § 763(a).



IL NAMES OF PARTIES AND OTHER INTERESTED ENTITIES

2. Ryan Bagwell is an adult individual residing at 5219 Shorecrest Drive, Middleton,
W 53562.
3. The Pennsylvania Department of Education (Department) is a Commonwealth

agency as defined by Section 102 of the RTKI., 65 P.S. § 67.102.

4. The OOR is a governmental unit established within the Pennsylvania Department
of Community and Economic Development to receive and determine appeals of agency RTKL
decisions pursuant to Sections 1102 and 1310 of the RTKL. 65 P.S. §§ 67.1102 and 67.1310.

5. The Pennsylvania State University (Penn State) is a state-related institution as
defined by Section 102 of the RTKL, 65 P.S. § 67.102. Penn State asserted an interest under
Section {101{c) of the RTKL, 65 P.S. § 67.1101(c) in the OOR proceedings below.

II. ORDERSOUGHT TO BE REVIEWED

6. The OOR issued its Final Determination on December 20, 2013 in the matter
docketed below at AP 2013-1753. A (rue and correct copy of the Final Determination is attached
hereto as lixhibit “A.”

1V,  GENERAL STATEMENT OF OBJECTIONS TO THE ORDER OR OTHER
DETERMINATION

7. The OOR erred by finding that the Department and/or Penn State submitted
sufficient evidenee to prove certain records are exempt from public disclosure under the allorney
work-product privilege because there is no evidence to prove such records were prepared in
anticipation of litigation.

8. The OOR erred by finding that Penn State has not waived any attorney-clicnt or
work-product privilege and/or exemption from public disclosure by entering waiver agreements

with third parties and/or disclosing the records at issue to third partics, including but not limited



to law enforcement agencies, collegiate athletic conference(s), and/or collegiate member
organizations,

9. Two days before the issuance of the Final Determination here, the Dauphin
County Court of Common Pleas unsealed the grand-jury testimony of former Penn State General

Counsel (and former Supreme Court Justice} Cynthia Baldwin, which contained personal

statements of record by counsel for the Attorney General’s Office and counsel for Penn State and
counsel for Cynthia Baldwin that Penn State had waived the attorney-client privilege in regards
to all communications pertaining to the same subject maiter as the records sought by Mr.
Bagwell.

10.  Prior to Justice Baldwin’s testimony on October 22, 2012, Chief Deputy Attorngy
General Frank Fina explained that Penn State had broadly waived the attorney-client privilege so
that Penn State and Justice Baldwin could coopcrate with the Attorney General. Mr. Fina stated,

It was a waiver focused upon the issues of Gerald Sandusky, his rclationship with

the University, any conduct of his that was known by the University, and it

extended to the contacts between the University and this grand jury and

investigators, again, looking into Gerald Sandusky, his personal conduct, his —

any alleged misconduct and indeed also the acts of the University in

compliance or noncompliance with investigative efforts. All of those issues

were opened to us to discuss with [Justice] Baldwin.

Transcript ol Proceedings of Grand Jury taken on October 22, 2013, p. 3-4 (attached
hereto as Exhibit “B”)(emphasis supplicd).

11.  Michacl Mustkoff, an attorncy representing PSU, affirmed Mr. Fina’s account of
the waiver by saying, “Speaking for thc University ... we agree with everything that was stated
by Mr. Fina on behalf of the Commonwealth.” Id., p. 6.

12.  Additionally, Charles DeMeonaco, an attorney representing Ms. Baldwin, stated

that PSU waived any privilege to communications with Ms. Baldwin involving “Sandusky



related matters.” 1d., pp. 8-9. He further stated that the waiver was “memorialized” the week
prior to the grand jury testimony. Id.

13, The requester retrieved a copy of the letter believed to be referenced in Justice
Baldwin’s testimony, and a subscquont letter between counsel for Penn State and the Atiorney
General, from the Dauphin County Court of Common Plcas website on January 13, 2013.

14, Thesc letters confirm that Penn State agreed to broadly waive the attorney-clicnt
privilege and attorney work-product privilege for “correspondence and communications” ol
Justice Baldwin, except in two limited circumstances. True and correct copics of these letters are
attached hereto as Exhibits “C” and “DD.”

15.  Penn State did not disclose the existence of the agreements between Pcnn State
and the Office of the Attorney General to the OOR or the Requester prior to the close of the
record in the OOR proceedings below.

16.  Iiis believed and therelore averred that Penn State knew or reasonably should
have known that it waived the protections afforded by the attorney-client privilege and the
attorney work-product doctrinc.

17.  Ttis believed and therefore averred that Penn State omitted evidence that it
waived the attorney-client privilege and/or the aliorney work-product privilege by entering
waiver agreements with third parties and/or disclosing the records at issue to third parties,
inciuding but not limited to law enforcement agencies, collegiate athletic conferences and
collcgiatc membcership organizations,

18.  Penn State’s assertions of the attorney-client privilege and the allorney work-

product privilege arc frivolous and not based on a rcasonablc interpretation of the law to the



extent Penn State knew or reasonably should have known that the protections afforded by said
privileges had been waived.

19. By lctier dated December 18, 2013 (the day after Justice Baildwin’s grand-jury
{estimony was unsealed), Mr. Bagwell notified the OOR of the unsealing of Mrs. Baldwin’s
testumony and rcquested an cvidentiary hearing. A true and correct copy of the letter is attached
hereto as Exhibit “E.”

20.  The OOR concluded with no analysis, that the attorncy-clicnt privilege had not
been waived, See p. 9 of the Final Determination, and failed to address whether the attorney
work-product privilege had been waived.

21.  The OOR erred by failing to analyze whether Mr. Bagwell’s compelling cvidence
ol waiver, which directly contracied Penn State’s conclusory and incomplete assertions of non-
waiver, proved thal Penn Slate waived any altorney-client or work-product privilege and/or
exemption from public disclosure
V. STATEMENT OF RELIEF SOUGHT

22.  Due to the above cited errors by the OOR, the Court should reverse the I'inal
Determination datcd Dccember 20, 2014, and direct the Department to disclose unredacted
copics of records that are responsive to Bagwell’s initial request.

23.  Alternatively, duc to the above cited crrors of the QOR, the Court should
authorize the parties to engage in discovery for a period of 60 days and/or hold an evidentiary
hearing (o receive and considcr additional cvidence applicable to the privileges and exemptions
asserted and the waivcr and/or non-applicability of the same.

WHLEREFORE, the Petitioner, Ryan Bagwell, requests the cntry of an order

REVERSING the Final Determination of the Office of Open Records dated December 16, 2013,



or alternatively, AUTHORIZING the parties to conduct discovery pursuant to the Pennsylvania
Rules of Civil Procedure for a period of 60 days and/or SCHEDULING an evidentiary hearing to
receive and consider additional evidence applicable to the privileges and exemptions asserted

and the waiver and/or non-applicability of the same.
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Certifieate of Service

I, Karcn FFarhat, an employee of the law firm of Nauman, Smith, Shissler & Hall, LLP, hereby
certify that T am this day, in conformance with Pa.R.A.P. 121, serving the foregoing Notice to
Participate and Petition for Review upon the persons listed below as follows:

Via Hand Delivery

Terry Mutchler, Exccutive Director
Office of Open Records
1™ Floor Keystone Building
400 North Street
Harrisburg, PA 17120-0225

Via First Class Mail

Delene R. 1.antz-Johnson, Esquire
Office of the Attorney General
333 Market Strect, 17 Floor
Ilarrisburg, PA 17101
diantz-ioh@@pa.gov

Karen 8. Feuchtenberger, Esquire
Pennsylvania Department of Education
333 Market Strect, 9 ¥loor
Harrisburg, PA 17126-0333
kfeuchtenb@pa.oov

Katherine M. Allen
Associate General Counsel
The Pennsylvania State University
Office of the General Counsel
227 West Beaver Avenue, Suite 507
State College, PA 16801
kmal3@psu.edu

Kareil Farhat

Date: January 16, 2013
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FINAL DETERMINATION
RYAN BAGWELL,
Complainant
V.

Docket No.: AP 2013-1753
PENNSYLVANIA DEPARTMENT OF
EDUCATION,
Respondent

and

THE PENNSYLVANIA STATE
UNIVERSITY,
Direct Interest Participant

INTRODUCTION

Ryan Bagwell (the “Requester”) submitted a request (the “Request”) to Pennsylvaria
Department of Education (“Departmert™) pursuant to the Right-to-Know Law, 65 P.S. §§ 67.101
et seq., (“RTKL”) seeking correspondence sent fo the Department’s Secretary from seven (7)
identified indwiduals. The Departiment partly deried the Request, citing a variety of exemptions,
as well as the attorney-client privilege and the attomey-work product doctrine. The Requester
appealed to the Office of Open Records (“OOR™). For the reasons set forth in this Final
Determination, the appeal 1s granted in part and denied in part and the Departivent is requited
to take further action as directed.

FACTUAL BACKGROUND

On July 19, 2013, the Request was filed, seeking
EXHIBIT

A




(3 ()

all letters, memos, reports, contracts and e-mails sert to former secretary of
education Ron Tomalis and/or Jane Shoop between Nov. 5, 2011 and July 31,
2013 from ary of the following individuals:

LowmsFreeh ...
Omar McNeill .
Kenneth Frazier ...

. Annette DeRose ...
Panla Ammerman ...
Karen Peetz
Steve Garan

A e

On July 26, 2013, the Departiment mvoked a thirty (30) day extersion of tine to resporud to the
Request putsuant to 65 P.S. § 67.902. On August 22, 2013, the Department cotfimed the
Requester’s agreement to an additional extension of time to respond pursuant to 65 P.S. §
67.902(b)(2). OnSeptember 9, 2013, the Department partially granted the Request and provided
certain responsive records. The Depariment redacted “personal or cell phone numbers, access
codes, and personal email addresses” from certain of the records that were provided. The
Department denied the rernamder of the Request, citing exemptions for noncriminal investigative
records (65 P.S. § 67.708(b)(17)) andl records reflecting internal, predecisional deliberations (65
P.3. § 67.708(b)(10)). The Department also stated that withheld records are protected by the
attorney-chent privilege and the attorney work-product doctrine. The Department also attached
an index of the withheld records to ifs response, which identified 135 withheld records by the
date and time range for e-muails; the participants; the subject lire of e-mails and the applicable
reason for denying access.

On September 19, 2013, the Requester appealed to the OOR, challenging the denial as to
the wihhe}l records only and stating grounds for disclosure. The Requester did not challenge
the redactions to the records provided. The Requester ake asked the QOR to conduct an #

camera review of the withheld records. The OOR mwited both parties to supplemert the record

1>



and directed the Department to nobify any thrd parties of ther ability to participate m the appeal

pursuant to 65 P.S. § 67.1101(c). On September 23, 2013, the QOR issued an order directing the

Department to provide the withheld records for an #z carera review. On September 30, 2013,

the Requester submited a statement argning, among other matters, that the RTKL exemptions

cammwot apply to records sent to Secretary Tomals in his capacity as a member of The

Permngylvania State University Board of Trustees (“Board™ because The Permsylvania State

University (“PSU™) is not an “agency” as defined by the RTKL. On September 30, 2013, the

Department provided an unsworn position statement, which argues that the ciied exemptions and
privileges should be mterpreted as protecting records sent to Secretary Tomalis as a member of
PSU’s Board of Trustees.

On September 30, 2013, PSU sought to participate i thit appeal as a person with a direct
mierest pursuant to 65 P.S. § 67.1101(c). On October 1, 2013, the OOR granted PSU’s request
to participate i this appeal and permitted all parties additional time to supplemert the record
with relevant legal argument and/or evidence, On October 11, 2013, the Departiment provided
the responsive records (corsisting of 673 pages) for in camnera review. On October 11, 2013,
PSU provided a position statement stating, among other things, that

the documents at issue ... include communications that were sent, directly or

mdmrectly, to or from courssel to the Univers#y[,] to or fiom one or more members

of the Board in their capacities as Board members and/or records that fall wihin

one or more applicable exceptions to the ... RTKL.... During the period at issue,

counsel to the University inclnded Cynthia A. Baldwin, Amy McCall Stephen S.

Duriham, Frank T. Guadagrmo, Lanry J, Davis, Louis Freeh and Omar McNeil,

as well as others from the University’s in-house legal department, Reed Smuith

LLP, Lanny Davis and Associates and Freeh Sporkin and Suilivan, LLP.... All

were engaged m or their job duties required that they provide professional legal

services to the University in the form of mvestigation of legal matters and/or legal

advice. Frech Sporkin and Sullivan LLP was engaged as courwel to the Board
and the Special Investigative Task Force of the Board.....



Trustee Tomshis was Secretary of {the Depariment] and a member of the Board ...
at all times m question. Kermeth Frazier and Karen Peetz were members of the
Board ... af all fimes in guestion. Steven Garban served on the ... Board through
July 19, 2012.... At all times in question, Paula Ammerman served as Associate
Secretary to the ... Board.....

It is [PSU’s] understanding that during some or all of the time in question Annette

DeRose was Kenneth Frazier’s adminisirative assistant and that Jane Shoop was
. Trustee Tomalis’ administrative assistant.

In addiion to the reasons for denying access asverted by the Department, PSU also stated that
certain records confain redactable personal identification irformation as defined by 65 P.S. §
67.708(b)(6} and “information that is prohibited from ... disclosure pursuant to [Family
Education Rights arl Privacy Act (“FERPA”), 20 US.C. § 1232¢g] and other federal laws,” but
did not identify which recerd(s) cortain such information.

PSU alko states that pages 15-18, 68-69 and 260-265 of the withheld records are exempt
as criminal invest ative records under 65 P.S. § 67.708(b)16). Additionally, PSU asserts that
pages 427-57 and 464-484 of the withhield records contain confidential and proprietary
information under 65 P.S. § 67.708(b)11). PSU also alleges that page 527 of the withheld
records 1s exempt under 65 P.S. § 67.708(b}(27) as a “record ... relating to a communication
between an agency and its insurance carrier ... or risk management office.” Finally, PSU states
that it does not believe that pages 378, 424-426 and 458-459 are protected under any exemptions
or privileges. PSU ako attached ar index of the withheld records, which asserts that certamn of
the identified records are protected by additional reasons for denymg access than asserted by the
Department. PSU also provided a notarized affidavit fiom legal counsel Frank Guadadnino
exphining that the Secretary of Education setves as an ex officio member of the Board and that,

as a result, the Secretary has a fiducary duty to PSU. PSU also provided varfous other materials

in support of its posiiorn



On November 22, 2013, the Requester provided an additional statement arguing thai PSU
haz not nveked the privilege. On December S, 2013, PSU provided ar1 additional statemeni,
along with another affidavit fiom Guadagrimo that Freeh Sporkm and Sullivan, LLP did not
reveal privileged mformation to any third-parties. PSU also provided additional materials,
inelnding a revied index.

On December 9, 2013, the Requester responded to PSU’s submission, arguing, among
other things, that the attormey-cliert privilege does not attach to records sent fiom Freeh Sporkin
ared Sullivan, LLP because “PSU hired [Freeh Sporkin and Sullivan, LLP] for ifs fact-finding
expertise,” rather than for legal advice and that, if a privilege exists, PSU waived such a privilege
by permitting Freeh Sporkin and Sullivan, LLP to discuss miatters with various third-paty
orgamzatiors. PSU anl the Requester made various other submissions after the record closed
this matter. Although these subinissions were provided after the record closed, they will be
considered as part of the record before the OOR inthe interest of develbping a full and complete
evidentiary record. See 65 P.S. § 67.1102(b)(3) (permitling appeals officers to “rule on
procedural matters omnthe basis of justice, faimess and the expeditious resolution of the dispute™).

The OOR obtained the Requester’s agreement to extensions of time to conduct an #
camera review and to issue a final order m this matter pursuart to 65 P.S. § 67.1101(b)(1).

LEGAL ANALYSIS

“The objectwe of the Righi to Know Law ... & to empower citizens by affording them
access to nfommation concerning the activities of their government.” SWB Yaikees LLC. v.
Wintermantel, 45 A3d 1029, 1041 (Pa. 2012). Further, this importart open-govermnment hw is
“designed to promote access to official goverrmment ﬁfmﬁmtion m order to prohibit secrels,

scrutinize fhe actions of public officials and nmke public officials accountable for ther



I -

actions.” Bewlmgv. OOR, 990 A.2d 813, 824 (Pa. Commw. Ct. 2010), aff d 75 A.3d 453 (Pa.
2013). The QOOR is authorized to hear appeak for all Conumonwealth and local agencies. See 65
P.5. § 67.503(a). An appeais officer is required “fo review all information filed relating to the
request.” 65 P.8. § 67.1102(2)(2). An appeals officer may conduct a hearmg to resolve an
appeal. The decision to hold a hearing or not fm]d a heating 1 discrefionmry and non-
appealable. Zd The law al}o states that an appeals officer may admit irto evidenice testimorny,
evidence and docurnents that the appeals officer believes to be reasonably probative and relevant
to an 1ssue i dispute. 77 Here, on Decernber 19, 2013, the Requester sought a heaving, but the
QOOR hereby demies the request for a hearing because the OOR has the necessary, requisits
information and evidence before it to properly adjudicate the matfer.

The Depariment is a Commonwealth agency subject to the RTKL that is required to
dizclose public records. 65 P.S. § 67.301. Records m possession of a Commorwealth agency
are presumed public unless exempt under the RTKL or other law or protected by a privilege,
Judicial order or decree. See 65 P.S. § 67.305, Upon receipt of a request, ann agency iy required
to assess whether a record requested is within is possession, custody or control and respord
within five business days. 65 P.S. § 67.901. An agency bears the burden of proving the
applicabthty of any cited exemptions, See 63 P.5. § 67.708(b).

Section 708 of the RTKL clearly places the burden of proof on the public body fo
dernonstrate that a record 1s exempt. In pertinent part, Section 708(a) states: “(1) The burden of
proving that a record of a Commonwealth agency or local ager:.cﬂ«r i exempt from public access
shall be on the Commonwealth agency or bocal agency receiving a request by a preponderance of
the evidence.” 63 P.S. § 67.708(a). Similarly, the burden of proof 11 claiming a pﬁvﬂege from

disclosure is on the party asserting that privilege. Levy v. Senate of Pa., 34 A3d 243, 249 (Pa.



Commw. Ct. 2011), DOT v. Drack, 42 A3d 335, 364 (Pa. Commw. Ct. 2012) (“{Tihe RTKL
places an evidentiary burden upon agencies seeking to deny access to records even when a
privilege is involved™); n re: Subpoencz No. 22, 709 A2d 385 (Pa. Super. Ct. 1998).
Preponderance of the evidence has been defined as “such proof s leads the fact-finder ... to find
that the existenice of a contested fact is more probable than its nonexistence” Pa. State Troopers
Asgnv. Sooiforo, 18 A3d 435, 439 (Pa. Commw. Ci. 2011) {quoting Deg?' t of Transp. v. Agric.
Lands Condemmnation Approval Bd., 5 A 3d 821, 827 (Pa. Commw, Ct. 2010)).

1. Records of PSU in the possession of the Department are " records”

As an initial matter, the Secretary of Education sits on PSU’s Board as an ex officio
mnernber. See 24 P.S. § 2536. InBagwellv. Department of Fducdation, the Commonwealth Court
held that records sent to the Secretary of Education as a result of his statutory appointment to
PSU’s Board are records of the Depariment under the RTKL. 76 A.3d 81 (Pa. Commw. Ct,
2013). Accordmgly, pursuant {o Bagwell, records received by the Secretary in his capacity as a
member of PSU’s Board are records of the Department and are subject to the proveions of the

RTKL. 4.

2. Certain records ars subject to the attorney-client privilege and/or attorney-work
product doctrine

PSU asgerts that the followmg pages from the withheld records are protected by the
attorney-client privilege and/or the attorney-work product doctrive: 1-124, 127-130, 140-217,
228-247, 255-259, 317-377, 379-401, 403-406, 417-423, 573-583, 588-591, 612-613 and 640-
657. The RTKL defines “privilege” as “[tjhe altomey-work product doctrine, the attorney-client
privilege, the doctor-patient privilege, the speech and debate privilege or other privilege

recognized by a court interpreting the laws of this Commeonwealth.”” 65 P.S. § 67.102. The OOR

=
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gives paramount respect to both the attorney-client privilege and the attorney-work product
doetrine and recogrizes the importance of guarding both.

In order for the attorney-chent privilege to apply, anagency must demonstrate that: 1) the
assetted holder of the privilege is or sought to become a client; 2) the person to whom the
commurication was nmde is 2 member of the bar of a cowt, or his subordinate, 3) the
communication relates to a fact of which the attorney was irformed by his clent, without the
presence of strangers, for the purpose of securing eitlter an opinion of law, legal services or
assistance m a legal matter, and not for the purpose of commiting a crime or tort; and 4) the
privilege has been chimed and is not waived by the client. See Natioravide Mt Ins. Co. v.
Flemiing, 924 A.2d 1259, 1263-64 {Pa. Super. Ct. 2007). An agency may not rely on a bald
assertion that the attomey-chient privilege applies; instead, the ageney must prove that all four
elements arve met. See Clement v. Berks County, OOR Dkt. AP 2011-0110, 2011 PA O.0.R.D.
LEXIS 139 (“Sunply invoking the phrase ‘attormney-client privilege® or ‘legal advice’ does not
excuse the agency from the burden it must roeet to withhold records™), see also DOT, 42 A3d at
364 (*[TThe RTKL places an evidentiary burden upon agencies seeking to deny access to records
even when a privilege is involved™).

The attorney-work product doctrine, on the other hand, prohibis dsclosure “of the
mental impressions of a party’s attorney or his or her conclusions, opinions, memoranda, notes
or summaries, legal research or legal theories.” Pa.R.C.P. 4003.3. The Pennsylvania Supreme
Coutt recertly explained that the attorney-work product doctrine “manifests a particular concern
with matters arising in anticipation of litigation.” Gillard v. AIG Ins. Co., 15 A.3d 44, 59 n16
(Pa. 2011) (etting Nat | RR. Passenger Corp. v. Fowler, 788 A.2d 1033, 1065 (Pa. Commw. Ct.

2001) (stating that “[t]he “work product rle® is closely related to the attorney-client privilege but



is broader because it protects arry material, regardless of whether it & confident ial, prepared by
the attorney in anticipation of litigation™)); see also Heavens v. Pa. Dep't of Envt. Prot., 65 A.3d
1669, 1677 (Pa. Commw. Ct 2013) (“[Under the RTKL the work-product dectrine protects a
record from the presumption that the record & accessible by the public if an agency sets forth
Tacts demorstrating that the privilege has been properly invoked™).

The OOR has reviewed the arguments and evidence presented Ly all parties and
conducted an in canera review of the records alleged to be privileged.! Based onthe evidence
presented, the COR finds that the privilege has not been wawed by PSU. Based on this o
camera teview, the OOR holds that the following pages of records are not subject to public
access in their entrety under either attorney-client privilege and/or the attorney-work product
docirme, as they meet all elements of the applicable privileges: 3-18, 38-69, 71-78, 83-111, 113-
124, 140-160, 179-180, 317-320, 324-328, 359-361, 369-370, 383-384 and 420-423.
Additionally, based on the OOR’s # camera review, the information specified Lelow is
protected by the attorney-work product privilege because is reflects the “mental impressions of a
party’s attorney or his or her conclusions, opinions, memoranda, notes or summaries, legal
research or legal theories™ and may be redacted from the Hllowing records:

11 March 11, 2012, March 13, 2012 and March 14, 2012 commnnications frorm attorney

Omar McNeill on pages 19-25 and 31-32;°
0 December 14, 2012 communication from attorney McNeill on page 79,

0 June 6, 2012 communicat ion from attorney McNeill on pages 161-162;

! Section IV(D)Y(11} of the OOR Interim Guidelines provides, among other things, that “[rleferences to specifie
records subiitted for i1 camera inspection, or the contents of such records, in fhe final determination willbe ... by
reference to generic descriptions or characterizations as set rth in the in camera inspection index.” As such, the
- OOR’s written analysis is consirained fo generic descriptions of the withheld records.

9



April 26, 2012 and April 20, 2012 communications from attorney McNeill on pages
181-182;

Jarwary 16, 2012 communications from attormeys Louis Freeh and McNeill on 255-
256;
May 5, 2012 commurieat fons from attomeys Louis Freeh and McNeill on pages 351-
352,

May 5, 2012 communication sertt at 9:44 am. from attomey McNeill on page 355,
April 7, 2012 communications fiom attorneys Fresh and McNeilt on pages 362-364;
February 17, 2012 communication frorn attormey McNeill on pages 371-372;
February 17, 2012 communication from attorney McNeill on pages 373-376,
Febmary 2, 2012 sommunication from attorney Freeh on page 377,

Yarmary 16, 2012 commmnication sent at 10:40 a.m. fiomn attorney MceNeill on page

381;

?

Jarmary 16, 2012 communications ffom attomeys Freeh and McNe#ll on 385-383;
Jarwary 16, 2012 communications sent at 5:59 p.m. and 10:40 am. from McNeill on
pages 389-394;

Jarmary 16, 2012 communication serd at 10:40 am. fiom attomey McNeill on page
2’398-400;

July 3, 2012 comumunication fiom attorney Frank Guadagnino on page 403; and
April 26, 2012 and Aprit 20, 2012 communications from attorney McNeill on pages

588-390.

10



An & camera revew reveals that the remaming records at issue are not proiected by the
attorney-client privilege because they were not made “for the purpose of securing either an
opiron of law, legal services or assitance ina legalmatter.”

With respect to the attorney-work product docirie, the remaining records are ot
protected Decause they cither do not reflect “mental impressions ... conclusions, opinions,
memmoratida, notes or sammaries, legal research or legal theories” or because they were not made
by “a party’s attorney.” While a significant number of communications were generated by
Board member Frazier, who i also an attorney, there is 1o evidence that sttomey Frazier served
as PSU’s atfomey ir: any mafter — a point underscored by PSU’s submissions to the OOR during
thus appeal:

During the period at issue, counsel to the University included Cymthia A.

Baldwiry, Amy McCall Stephen S. Dunharn, Frark T. Guadagmno, Lanny J.

Davis, Louis Freeh and Omar McNeil, as well as others from the University’s in-
house Jegal department, Reed Suuth LLP, Lanny Davis and Associates and Freeh

Sporkin and Sullivan, LLP. ...

Kenneth Frazier ... [was a] member{] of the Board ... at all times in question.
Accordingly, cormmmnications generated by attorney Frazer ate not protected by the attomey-
work praduct doctrme becanse PSU 1s niot a clhient of attorney Frazier.

3. The certain exemptions do not apply to these records

The Department and PSU has asserted that exernptions for intermal predecisioral
deliberations (65 P.S. § 67.708(b)}(10)X1)(A)) and noncriminal investigative records (65 P.S.
67.708(b)(17)) protect certain records from public access. In Bagwell v. Office of the Governor
and The Permsylvania State University, however, the OOR held that the exemption for internal,
predecisional deliberations could not apply to PSU because, as a siate-related institution, PSU is

not an “agency” as defined by the RTKL. OOR Dki. AP 2013-1551, 2613 PA O.0.R.D. LEXIS

_;5ee 65 P35, § 67.102 (exclnding state-related institutions fiom the defintion of *Agency”
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and “Commonwealth agency™); see also 65 P.S. § 67.708(b)10)()(A) (exempting the “mternal,
predecisional dehberations of @ agency ...”} {emphasis added). Additionally, the OOR’s
decision in Bagivell held that the exemption for noncriminal investigative records did not apply
to records held by the Office of the Governor related fo PSU because “Section 708(b)(17) only
applies to records relating to mwestigations conducted by entittes that are ‘agencies’ nnder the
RTKL.” Bagwell, supra (quoting Hayes v. Permsylvapria Department of Public Welfare, OOR
Dkt. AP 2012-0415,2012 PA O.0O.R.D. LEXIS 530).

The QOR hereby adopts and meorporates the reasoning of Bugwell and holds that the
exemptiors wnder 65 P.S. § 67.708(b)X 10)(1)(A) arxd 65 P.S. § 67.708(b){17) do 1ot apply to any
ofthe records at issue inthis appeal. For the same reason, the OOR also finds that the exemption
for croninal investrative records (65 P.S. § 67.708(b)(16)) does not apply ta these records, as
this exemption only applies to records related to criminal investigations conducted by “agencies”
subject to the RTKL. Accordingly, the records are not exempt wler 65 P.S. §
67.708()(10)(IXA), 65 P.S. § 67.708(bX17) or 65 P.S. § 67.703(b)(16).

PSU also asserts that page 527 of the withheld records is exempt under 65 P.S. §
67.708(b}(27) as a “record ... relating to a communication between an agency and its imsurance
carrier ... ot risk management office” Section 708(b)(27) of the RTKL exempts “A record or
nformation relang to a cormnmliication between an agency and its ‘insurance cartier,
admirnstrative servics organization or risk management office.” Because PSU, as a state-related
institution, 1s not an “agency” as defined by the RTKL, this exemption does not apply to this
record,

4. PSU has not established that the records constifute confidential proprictary
information



PSU asserts that pages 427-57 and 464-484 of the withheld records contam confidential
and proprietary fformation under 65 P.S. § 67.708(b)(11). Section 708(b)}(11) of the RTKL
exempts from disclosure records that reveal “confidential proprietary information.” See 65 P.S.
§ 67.708(b)(11). “Confidential proprietary information” is defined as “Commercial or financial
wiformation receiy‘ed by an agency: (1) which is privileged or corfidential, and (2) the disclosure
of which would .c-ause substant ml harm to the competitive position of the [entity] that submitted
the mformation.” 65 P.S. § 67.102. To meet its burden of proof, an agency must establish that
both elements of thiv two-part test are met. See Sansoni v. Penvnsyhvania Housing Fiiance
Agency, OOR Dkt. AP 2010-0405, 2010 PA O.OR.D. LEXIS 373, see also Office of the
Governor v. Bari, 20 A3d 634 (Pa. Commuw. Ct. 2011) (nvolving confidential proprietary
afornnation).  Unbike the exemptions mentioned above, Section 708(b)11) 15 mot limited to
“agency” confidential proprietary information. See 65 P.S. § 67.708(b){11).

Based on-a review of the legal argumerts and evidence presented and an # camera
review of the records at issue, the OOR finds that pages 427-57 and 464-484 are do not
constitute corfidential proprietary mformation as defined by the RTKL. While PSU has
provided some evilence that the records were miended to be confidential and proprietary, it has
not provided any evidence that their “dischsure ... would cause substantial harm to the
competitive position of the [eritity] that submitted the inforﬁzation.” See 65 P.S. 67.708(b)11}.
As aresult, PSU has not overcome the presumption that the records are subject to public access.
See 65 P.S. § 67.305(a).

5. PS8U hasnct egtablished that FERPA and " other federal laws® apply

In itg October 11, 201.3, PSU alleges that some of the withheld records contain

mformation protected by FERPA and “other federal laws,” but does not indicate what

13
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fnformation or which records contain information protected by federal law. FERPA protects
“persorally idenfifiable mformation” contained ix “education records™ from disclosure and
financnlly penalizes endities “which [have] a policy ot practice of permtting the release of
education records ... of students without the wntten consert of their parents.” 20 U.S.C. §§
1232g(b)(1); 1232(g¥a). FERPA defines education records as ‘those records, files, documeris,
and other materak which (1) contam mformation dwectly related to a student; and (i) are
maintamed by an educaticrial agency or mstitution or by a person acting for such agency or
nwtiution” 34 C.F.R. §92.3. Regubtions implement mg FERPA define “personally identifiable
informationy” to include “(a) the student’s name; and (b) the name of the student’s parent ov
family member,” Id Here, PSU has not provided any evidence that any of the withhekl records
constitute “education records” as defined by FERPA and an 1 camera review reveals that none
of the withheld records meets this definition Accordingly, PSU has not established that FERPA
or “other federal laws” protect any of the withheld records, in whole or in part, from pubiic
access. See 65 P.S. § 67.305(a).

6. Certain personal identification informiation may be redacted

PSU states that “[sleveral” of the withheld records contain “personal identification
infonmation that is protected from disclosure pursuant to 65 P.S. [§] 67.708(b)(6),” but does not
identify which records or what iformation contains such redactable infommtiﬁn Section
708(b)(6)(D)(A) permits the withholdmg of “A record containing ali or part of a person’s Social
Security number; driver’s license pumber; personal financial information, home, cellular or
personmal telephone mmumbers;, personal email addresses; employee munber or other confidential
perzonal identification number.” The RTKL defines “personal financial information™ as “An

individual’s personal credit, charge or debit card irfbrmatiory, bank account miformation:, bank,

14



credit or financial statements;, account or PIN mumbers and other infbrmation relating to an
individual’s personal finances.” 65 P.S. 67.102. Upon an # camera review of the records, it
appears that page 542 facially contains redactable information that falls within the parameters of
Section 708(b}(6)(1)(A). Because PSU has not identified ary particular information or records
that contain withholdable irformation under Section ?08(1))(6)(:'{)(9;), the OOR holds PSU has
not establizhed that this exemption applies for any other records.
CONCLUSION
For the foregoing reasons, Requester’s appeal is granted in part and denied in part and
the Department is required to provide the Requester with the following records within thirty (30)
days as outlined as follows:
(0 Imtheir entirety (wrwedacted).
o Pages 1-2; 26-30; 33-37, 70; 80-82; 112; 125-139; 163-178; 183-254: 257-
316; 321-323; 329-350; 353-354; 336-358, 365-368; 378-380; 382; 395-
| 397, 401-402; 404-419; 424-541; 543-387; and 591-673;
1 With permissible redactions for attormey-work product as deseribed above:
o Pages 19-25; 31-32; 79; 161-162; 181-182; 255-256, 351-352; 335; 362-
364; 371-377,381; 383-394; 398-400; 403; and 588-590; and
0 Wih penmnissible redactions for irnformation exempt tnder 65 P.S. §
67.708(bXEX (A
o Page 542
This Final Detenmiation is binding on all partiss. W ithin thitty (30) days of the mailing date of
this Final Determination, any party may appeal to the Commonwealth Court. 65 P.8. §

67.1301(a). All partes must be served with notice of the appeal. The OOR also shall be served

15



notice and have an opporturity to respond according to court rules as per Section 1303 of the
RTKI. This Fmal Determination shall be placed on the OOR website at:

Iitto: Hoperrecords. state pa.ns.

FINAL DETERMINATION ISSUED AND MAILED: December20, 2013

Y

APPEALS OFFICER/ ASSISTANT CHIEF COUNSEL
J. CHADWICK SCHNEE, ESQ.

Sent to:  Ryan Bagwell (via e-mail only),
Karen Feuchtenberger, Egq. (via e-mail only);
Michae 1 Bressi (via e-mail only),
Katherme Allen, Esq. (via e-mail only)
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. - MR, FINA: Yas, Your Bongr. 1 think thatls
" 2 theinformation that we have beea providad. t
. . g%{ugpingﬁg VANTA GRAND JURY 3 KR DeMORACO: And ! tallave the statting date -
5 4 was February the 15th,
MRE: dorice a4 5 MR, FIRA: 20107
msc%;%vgﬁgmmcs [ MR. DeMONACG: 2010 untd the end of June of
' ) 7 2012. Than she had an axtra manth where sha was sl
_ BEFORE:  BARRY E. Fiiéw;ﬁ, SUPERVISING JUDGE & In har gapacity sut not sgeving as general :wnse[ But
ﬁ.;;‘IE: © OCTOMER 22, 262, B:43 AR, k- s&e was sl os the payroll
PLACE: “5555 gg £ ATTORNEY CENERAL 10 JIDGE FRUDALE: Okay. Thank you.
) “;8' AVAREA 11 MR, BeMONACD: You're V(_;h:gma.
o o 12 JUDGE FEUDALE? Ga ap, Frank.
- 13 Mk.ﬁﬂﬁz-as this Court iz aware, a graat many
' 14  of our quastiens to Justice Baidwin tnvebved her
COONSEL PRESENT: ] R
gerce g Tﬂmﬁﬁ%m‘ . 18 representation of the Unlversity and har rols and )
18 information about the vestigative efforts 6f the grand -
A0 m:::“;:cmmm 17  jury and the camplizace with thoss Investigative ]
SRR & TSR O o serte. - .
E’fiﬁ??gétwi'm‘ AEBORTER 19 - JUDGE FRiID aLE:. sltrlzpoenals and Dreders of Coure?
) . 28 MR, FINA: Yes, Your Honar. And that gbvigusiy
21 -involvad the attorney-cHent priviiage or may well have
22 invaived tka atterney-cHent privifeges,
3 o disgussions with the University counsal and
’ 24  Astorney MustoRoff was grazent, thard was a walver of
25  part of that privilege. )
s " -:.
. 2 4
1 {Proceedings In cham befs.} ] 1 It was a walvar focused up'o-rz the issues of '
2 MR, FINA: Yaour Honor, wa ara prasent on Notice 2 gGerald Sandusky, his ralationship with the Bnivarsity,
3 Ho.1,and wa want ta just ’9ut some mattars an the ‘ 3 #ny conduct of kis that was Known by the University, and
4 record regarding some avanis that kave sccsrrad ovar the 4 itexizndaed (0 tha cantects Batwaen the Unlversity and
5 “past couplz of weaks and magk pointediy last waak, & this grand jury znd vestigators, agsin, lbaking into
4 itIs skay ¥ I Introduce the backaround? 8 Geroid Sandusky, his parsonsl conduct, hig = any
i MR. MESTOXKOFF: Ssgre. ? afleged misconduct and indead also the acts of the
g MR, DaMONACD: Plrasza, § uUnwersity In complancs or hmcnmpﬂaaca with
] MR. FIAA: JFthera ls anything to add, Just g nvastigativa offorts. Al uf {hose Issues ware opened
£ jumain.. . 1% to us'to discuss with Miss Baldwin.
) 1‘-2 Your Hanor, the Offlen of Attornay Genaral has 1 Howuver, thers was & ¢avaal, Your Honor, and a
42 bean codversing with Cynthiz Baldwin's counset nd €2 ratherim portant one; and that is, that Miss Saldwin aad
43 eventzally Cyathis Baldwin is tha ;:.bn-tsxt of a prn-frgr 12 gatared the grand jury wi‘th Mr. Schuler and Mr. Curlay
44 disgusslea. . 14 aszthis Court knews snd their atterneys, Carsling
15 And In the coursn of those diszudsions, i 18 Raoborto ab behalt of Tim Cur%ey'and Towm Farraficn
15 éscama ;iacs.ssary becavse of her status a3 4n aﬁo;ney 18 babz2if of Gary Schultz have providad lutters te this
17 and as :oﬁnsei for Penn State Bnlvacsity for severs! 17 Court, as well az to the Commonwaslth claimiog
18 vyearaand i beltew; twag -- sha c;a_rn meaacad In %y r!y 18  attornev-client privilage for any coavarsations or
48 2010 and continued on ulntH sama polnt In 20812, Your "!5‘ form ation tha‘t padsed batween thelr clients and
20 Hanar, 2 Miss Baldwin & preparation fcr.t!mfr grand jury =
JUDGE FEUDALE: Do we know 2 ddte certaln-whaa | 1 sppearancs or after anything related to thalr grand jury E
) zshe stup;sd befng eolinzal?, 22 appaarance. . T
2r3 M. MUSTOROFF: Yeg. As of Juna the 30N of 23 : 1 hallave that the lettera, Your Honar, which I ﬁ
M 20120 ' N 24 dan't have present 3ra imited sven In the clalm of '
} 28 HDGE FEYDALE: ANright. Thenk you. 25 privllege to the grand jury apoearanes,
1 of 7 sheats
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1 1 don't belleva they attempt t extend the 1 This was something that Mr. Fina and I have
2 privitege to any actions that Baldwin tosk as University 2 discissed at lenath and believe that the situation Is
3 counsef In fulfiifing subpoenas and the contacte that 3 sufficientty murky ts reqeire tﬁe wisdem of this Cuurt,
- may have occurred between her and those twe gentlemen in | 4 ¥ not Solomon, to reselve.
the fulfiliment of subpdenas that wers tssuad to the 5 MR FINA: Indeed, :
§  University. _ ' - § MR, DeMONACO: And, Your Honor, Charfes A,
7 But nonetheless, I won't seek W speak for 7 DeManaco as counsel for Justics Baldwin. T agres with
8  those counsel, that is just my Interpretation of thelr B the repressniations of Mr. Fina and Mr. Mustokodf,
8 corresponderice to the Court and the Commonwealth, -9 However, 1 did raceive a letter June the 1st
19 . Your Hanor, wa just want to put this sueon 10 from Tomn Farrell representing Gary Schultz and I
14 therecord. Itisanticipated that Miss Baldwin wit 11 received.a letter on June 11iby, 2012 from'Caroline
42 testlfy this week before the grand jury. - 12 Raeberto taking the same position as Mr, Farrall.
13 So we want to have darity before sha testifies 13 And what thejr pesition is, Your Honor, is that
14 asto the parameters ‘of her allowable testimuny and 14 Cynthia Baldwin was the fegal counsel to Mr, Schuitz-
12  hopefully having her testify in a way that does not step 15  during preparation for the grand jury, for the interview
18  on or interfere with any priviiege, 16 that took place with thé Attorney General's Office and
17 Your Monor, I'm not - I want to be clear here 17 appearance before the grand jury and until ¥r., Farrel
18 The Commenwealth Is not recognizing any privilege claims 13 was retained a8 counsef for Gary Schuitz.
19 on behalf of Mr. Schultz or Cirrley In this matter, 19 The request made of Justice Baldwin and of me
20 We are simply recognizing that the claim has 20 was to assert the attomey-client privitege and the
21 been made. Itis the Commenwealtiv's understanding of 21 work-product privilege ta all questions by the Attomney
22  the case faw In this mattar that the burden of proof in 22 General's Office, the United Skates Altorney's Qffice,
23  a claim of privilege in this type of situation (les 23 or a'nyena elsa who might ask.
24 solely initially with the Claimants, So & would Jie 124 1 took those letters that I recelved and X
25 with Mr..Schultz and Mr, Curley to present proof of that 25 fransmitted them to Mr, Mustokof as counsel for the
Archive Reporting & Captioning Sewvice, Ine, : Archiva Reporiing & Captioning Sarvice, Ine.
4] ) . . a
1 privitege. . 1 University, also to Frank Guadagnino, who is counsal ta
2 But at this peing, Your Honor, we dre willing 2 the Board of Trustees for Peon Stats University, and
3 to put Miss Baldwln in the grand juty without addressing 3 then also to the Frash Group,
4 any of the Issues reated to the testimony of ' 4 And then after I ransmitted thosa letters, 1
5 Mr, Schultz and Mr. Curley and conversations she had "5 then sent a letter back to Mr. Farreltand to
8 with them about that testimany and put that — put those 6 #iss Roberto.
7 matters on hold tinkl we get a Court defermination . 7 1 advised counse! that Justice Baldwin was
8 regarding the priviiege and we can address that fater 8 counsel for and represented the interest of Penn State
9 on, , : : 9 University and represented the interests of
10 MR. MUSTOKQFF: Speaking for the University, {10  administrators of Penn State University in capacity as
414  Your Honor, this Is Michael Mustokoff, we agree with £1  sgents conducting University business so long as their
12 everything that was stated by Mr. Fina on behalf of the 12 interests were allgnad with the University,
12 Commonwealth. _ 13 But I also put in that letter that Justics
14 Just to put the Unlversity’s position into & 14 Baldwin considered the -- the communicstions as.
{45 bit sharper focus, however, the University belleves that 15 confidential. ’
16 with regard ko all aspedcts of Former Justice Baldwin’s 1% 1.alse recelved subpoenas for documents that
17  representation of the University, that is the 17 would be In the possession of Justice Baldwin from both
48 University's privilege. 18 counsel for Mr. Schultz and Mr. Cutley.
Ik However, iasues have fegitimataly ardsen with 19 1, Bewlse, ransmitted these to-Mr. Mustokoff
28 regard to the substance and perception of the 20  as counsel for the University and then Mr. Mustokoff
21 representation by Justics Baidwin of Mr. Schultz and 21 communicated with covnsel far Mr. Schultz and Mr, Cur[ey
Curley that have us believing that the must srudent 22  that the University irould respond.
o  course Is for the Colrf o make an ultmata F 34 And as a result, there was no further
24 determination as to whether that aspect of the privilege 24 obligation of Justice Baldwin; and then, of course, last
25 shotﬁd be walved. 25 week and; 1 think, prior to Jast week but memorialized
Archwe Repomng & Captionlng Searvies, Inc. . Archive Reporling & Captioning Service, Ine.
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last week, the University waived the privilege, ‘as
Mr. Musteiei mentiondd, for Sandusky-related matters
with this exception, whith incduded the communications -

. between Mr. Schultz and Mr. Curley.

1{ brought with me today the jetfors thet I
received from MY, Farrell and Miss Robario and also my
commurication back to beth of them, you knaw, as T just
mentinnéd.

. T -- ¢ertainly, Justice Baldwin wants to
respect the University, wants to respect the Attorney
Genéral's Office, wants ¥ maka stre she istn
coinpliance with any Orders entered by this Court,

And so as a result, when Mr. Fina spoke with
Justica Baldwin last wesk, you know, It was very clear
that there were pararmeters to that ccns:sten: with what

M. Fina just said.

And when we appear befora the grand jury, we
anticipate they will be the same parameters that there
woil't be guestions concerning Mr. Schultz and Mr. Curley
a8 it relsted to their appearance before the grand jury.

1 have not communicated with counsel for
M. Schultz or Mr. Curley thit wa were gclng fo be here
today .

1 dor't loow if Your Honor afﬁicipates having 2
proceeding where they are prasent fo articulate their

" Archive Reporting & Caplioning Service, Inc.
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testimany that wil! be provided by Miss Baldwin keyond

i - 41
ar follow-up they had with Counsef Baldwin, University
Counse! Baldwin. ,

1 thinic there will come a point, Your Hower, T
think after Miss Baldwin - Justice Baldwin testifies
that this issue should be asddressed,

The Compionwealth, at this point, I think, is
going to take a very clear position as dees Miss Baldwin
that she was University Counsel and she was not
indfvidually representing these two gentlemen.

But for the purpese of her testimony at least,
the Commonwealth would recommend at this point Hhat her
testimony remain secret and that we address this
priviiege matter at g later date.

We belleve that we are within the cunﬁnes of -
the waiver as It cutrenty exisis from the Unh.'ersrl:y to
proceed effectively with Miss Baldwin.

Thera may well be claims down the road by
Mr. Farrell, Miss Roberto, and perhaps even counset far
Grahar Spanier; bt that Is, you know, the risk that the
Comgnonwealth is ready to bear becaise we belleve Yt we
are soundiy within the waiver.

Thers s no appropiiate privilege to the

that held by the University, which has been waived.
JUDGE FEUDALE: I'm satisfied based on what you
Azchive Reporting & Captwmng Service, ku:. C .

. X 10
position but we certainly stand ready o go before the
gravd jury,

We ter@inly stand ready to honor i:he walver of
the attemy-clfent privilege by the University and just
want to make sure that Justice Baldwin is not e any way
violating the rights of anyone and certainly that she .
wouid be in compliance with any Orders entered by this
Court. . ' ) ) )

JUDGE FEUDALE: Okay. Frank, anything else? |

MR. FINA: Your Henor, I didn't anticipate
raafly addressing the merits of the dalm of priviiage
that has heen extended by or asserted by Mr. Schultz and
Mr, Curley.

1 guess I would just say that, procedirally, I
think there Is some tension In terms of the next wask
between the secrecy requirements of the grand jury and
tertainly the Comaoawealth’s desire not for it to be
publicly known that Miss Baidwin would be appearing
before the grand jury and addressing this privilege
ssue. - ' ) '

What I would suggest Is that we need not
address the privilege Issue this waek before her
testimony, that we are not going to ask questions about,
as I stated previously, Mr. Schultz, Mr. Curley, thair
testimony before the grand jury, and any preparation for

Archive Reporiing & Captioning Service, Ine. -
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12
placed on the record that she is clearty able to proceed
ont testimony with the stpulation that you communicated
that you're not going to get into an ingulry as to her
representation and what that meant with regard to

Mr. Curley, Mr. Schultz, and perhaps, as yau Said, also
Mr. Spanier,

" I had prepared and was going to be getting out
this weekend # latter acknowledging the receipt but
indicating that T don't schedule things. 1 don't deal
with things unless there is motions befare the Court.

I explained that a grand jury proczeding s
secret. I indicated I was going to be acknowledging
your coramunication as a courtesy, but there was no .
retidns filed.

1 had indicated in the Ietter thatI had
prepared or at least I ntended to draft that there was
no responses to any of these Tnquiries nor would I have
expected a response from the Offica of Attorney General
given the sacrecy of the grand jury proceedings, that f
thers was & motioy to be filed then I would be
addressing it

I was geing to acknowledge the fack that there
was a representation with regard to, you know, congari
ahout the possible testimony and what impact that might
have but, again, was going to Indicats that any

Archive Reperting & Captioning Service, Inc.
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appropriate motlons that you want to fite and I'f deal

with It and request an answer and proceed zecordingly.
MR. FINA: Yes, Your Honor; and I think that T

- probably sheuld put on the recard that the Issuance of

{ettors by counssl for Mr, Schultz and Mr, Cirlay from

" the Commonwealth’s perspeactive and our understanding of

the cage that In and of itself i not sufficient -~
excuse me - suffictesit to assert the privilege.

It cartalaly eould be Interpretad as one of the
prongs of evidence necessary to prove the privilege but
Just the letters themselves do not establish the
privilege. L _
I belleve that a motion and some hearing and
evidence must be provided for the privilege to be found
in this case. o o

JUCGETFEUDALE: And that would be subsequent o
the testimuony of Attornay Baldwin? -

MR. FINA: Yas, Your Honer,

JUDGE FEUDALE: Based on the stipulation, I'm
satisfied that that testimony can go forward without any
inappropriate inferences to be drawn because § den't
think that the cuncern that they may have Impacts the
investigative role with regard to Sandusky and the -
respense of the Office of Generat Counsel to'the varlous
subpoenas and Orders of Court and that is the narrow

 Archive Reparting & Caplicning Service, inc.

4 - § hereby cartify that tﬁe proceedings and

2 evidence are contalned fully and accugately in the notes

" NOTARALSEAL
HILLARY 8. HAZLETT, Notary Public

City of Harrisburg, Dauphin Coynty
My Commission Expires Sepl 20, 2018

Archive Reporting & Capﬁnﬁhg Servics, Inc.

15

il
ta

. 14
foeus of the tesimony. .

MR. FINA: Yes, Your Honor, 1mean, Thave ne
doubt that they wiif try and run the faothall in the-
middle with It but I don't think they should gat
anywhere with &

" MR.DeMONACO: Thank you, Your Honor,,

MR. MUSTOKOFF: Thank you, Your Haner.

MR. DeMONACO: And as far as the starting date
of Justice Baldwin, it might have been February 19th

_instead of February 15th; but It was within that range.

JUDGE FEUDALE: Okay.
’ MR. DeMONACD: Thank you so much, Your Honer.
T sure we'll see you latar this week.

{The precsadings conclizded at 2:13 a.m.)
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Dua HEMOI' rig® FIRM oinf AFFILIATE OFFICES
: NEW VORK
LONDOH
SINGAPORE
. PHILADELPHIA
MICHAEL M. MUSTOKOFF o CHICAGO
DIRECT DIAL: +1 215 979 181D o - ST WASHINGTON, b
PERSONAL FAX: +] 215 680 3607 - . i SAN PRANCIECO
F-MAIL: mmustekoff@duanemormiz.com : SAN TEGR
i . : . - ) . BOSTON
wistduanemarris.com ' ) , ’ . . HOUSTON
' i 10§ ANQRLES
HANGI
. - : . e 2 T HO CHY MINH £ITY
AR ATLANTA
October 2, 2012 : . BA s
WILMINGTON
o _ MEAM]
‘Honorable Barry F. Feudale : ;ﬁ\ﬁm
Presiding Judge of the 33rd Statewide ' LAS VEOAS
Investigative Grand Jury . sy m.
. ’ A RAT
1400 Strawberry Square ‘ Lk TAROS
Harrisburg, PA 17120
MEXIKO QITY
' . o ALLIANCE WITH
Re:  Inre; The Thirty-Third Stat MIBANDA & ESTAVIELD

217 M.D, Misc. Dkt, 2010 (Pa, Sup. Ct),
No. 1325 M.D. 2010 (Dauphin Cty, C.C.E.)

Dear Judge Feudale:

_ An issue has arisen that requires your sttention. The Attorney General’s office has
requested that the University consider exercising its tight to waive its privilege concerning
certain communications and correspondence of its former General Counsel, Justice Cynthia
Baldwin, Similarly, counsel to Messrs, Gary Schultz and Timothy Curley have subpoenaed
these same items. The University is pfepared to comply with both the Attorney General's
request and defense counsels® subpoena consistent with the scope of the University’s waiver.

The University has agreed to waive privilege as to the Office of General Counsel’s efforts
to comply with the Commonwealil’s grand jury investigation related to Gerald S andusky,
specifically excluding privileged communications with or concerning outside counsel, and has
further agreed to waive the University’s assertion of privilege regarding certain actions taken by
the Office of General Counsel subsequent to November 4, 201 1, as they relate to that offics’s
efforts to comply with the Attorney General’s Grand Jury investigation. The Attorney General’s
Office and the University have agreed that all communications with or concerning present
counsel (including Reed Smith, Diane Morris, and Saul Ewing), are not included in this waiver
and subject to review by the Court or the Attorney General’s Office, and have agreed that this
walver is made with the clear understanding that the Attorney General®s Office will continue to
maintain and respect the distinction in the actions taken hy the former General Counsel from
those that are completely separate and apart from any consultation, direction or advice
- propounded or shared with, or concerning any qutside law firm,

Duang Morris e

30 SOUTH 17TH STREET PHILADELPHIA, PA 151034194 PHONE: +1 215 279 [000 FaX:+1 i B
DMIN3342785,1




DuaneMotrris

R,

Honorable Batry F, Feudale
October 2, 2012
Page 2

Deputy Attorney General Fina has asked that the release of the documents bs presided
over by Your Henor in your capacity as Supervising Grand Jury Judge. We agree with Mr.,
Fina’s suggestion as the most prident course.

Respectfully,

Michae! M, Mustokoff
MMM/ks

ce: Bruce Beemer, Chief of Staff

Frank Fina, Deputy Attorney General
Frank T. Guadagnino, Esquire
Stephén §. Dunham, Esquire
Caroline M, Roberto, Esquire
"Thomas J. Farell, Bsquire

Daniel R. Walworth, Esquirs

DMIN3IS43755.1
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I Juane |V IOI‘i‘ ig* UM anud AFFTLIATE OFFICES

MEW YURK
LONDON
SINGAPORE
.- . PHILADELEHIA
MICHARL M, MUSTOKOFF . CINCAGO
DIRRCT DIAL: +1 215 579 1810, WASHINGTON, B
PERSONAL FAX:+1 215 689 3607 . SANFRANCISCO
E-MAIL: mmustokotfi@dvanemorris.com SAN DGO
: BOSTON

wwnw.duanemarris.com HOUSTOM®

: LOS ANGELES
HANOL
110 CIEMINILCITY

ATLANTA

October 19, 2012 _ e
WILMRNGTON
ToATAST
PTTARIRCOR
HEWARK
LAS VEGAS
CHIRTY HILL
BOCA WATON

_Frank G. Fina LAKBTATOE
Chief Deputy Attorney General MERICO CITY
Office of Attorney General s S eSTAVILLO
16th Floor, Strawberry Square '
Harrisburg PA 17120

Re:  [n Re: The Thirty-Third Statewide Investigating Grand Jury, 217 M.D. Mise.
D, 20_10 (Pa. Sup. €. No, 1325 M.D. 2010 (Davphin Cty. C.C.P)

Dear Frank:

You have asked for clarification of Pennsylvania State University’s (the “University”),
position regarding the correspondence and cormunications of Justice Baldwin, former General
Counsel, related ic the above-referenced investigation. We have waived the University’s
privilege as to those documents with two critical exceptions:

{1) any communications between or concerning Justice Baldwin and outside ¢ounsel
after November 4, 2011. All communications with or concerning present counsel, including
Reed Smith, Duane Morris, and Saul Ewing), are not included in this waiver—only those actions
taken by the former General Counsel that are completely separate and apart from any
consultation, direction or advice propounded or shared with, or concerning any outside law firm
are within the scope of the waiver; and

(2) eny communications between Justice Baldwin and Messrs. Schultz and Curley. We

have previously shared our concerns about the Schultz/Curley communications with you and
memorialized them in our October 2, 2012 leiter to Judge Feudale.

EXHIBIT

)

DUANE MORRIS LLE

30 SOUTH 17TH STREET PHILADELPHIA, PA 19103-4156 PHONE: +1 215 970 1400 FAX:
D 1WS7L 7850




DuaneMorris

Frank G, Fina
Ogctober 19, 2012
Page 2

Should there be any additional need for clarification, do not hesitate to contact me.

i erely,

Michael M. Mustokolf

MMM/ks/

¢ce:  Charles A, DeMonaco, Esquire
Frank T. Guadagnino, Esquire
Stephen Duntiam, Bsquire

DMI13IT1I785.]




5219 Shorecrest Drive
Middleton, WI 53562

J. Chadwick Schnee

Appeals Officer

Office of Open Records
Commonwealth Keystone Building
400 North Street, Plaza Level
Harrisburg, PA 17120-0225

Re: Bagwell v. Dept. of Education, OOR Dkt. No. AP 2013-1733;
Introduction of new evidence regarding waiver of attorney-client privilege, and
request for evidentiary hearing.

December 18, 2013

Dear Mr. Schnee:

I’m writing to introduce new evidence regarding The Pennsylvania State University’s (“"PSU”)
waiver of the attorney-client privilege that was made public today. Additicnally, for the reasons set forth
below, I hereby request that the Office of Open Records (“OOR”) hold an evidentiary hearing in this
matter.

As the OOR may be aware, a criminal case involving several former Penn State employees is
proceeding in the Dauphin County Court of Common Pleas. As a result of a heating that was held
earlier this week, a transcript of an October 22, 2012 meeting held in the chambers of the supervising
judge of the statewide grand jury was unsealed (EXHIBIT A). The topic of the meefing concerned
whether prosecutors were allowed to subpoena former PSU General Counsel Cynthia Baldwin to
testify before the grand jury. '

During this meeting, it was revealed to the judge that PSU waived #s right to claim the
protection afforded by the attorney-client and atforney work-product privileges with respect to the
subject matter that many, if not alt, of the requested records address. Chief Deputy Attorney General
Frank Fina stated PSU’s broad waiver encompassed at least the following:

“Tt was a waiver focused upon the ssues of Gerald Sandusky, his relationship with the
University, any conduct of his that was known by the University, and it extended to the
contacts between the University and this grand jury and investigators, again, locking into
Gerald Sandusky, his petsonal conduct, his - any alleged misconduct and indeed also

EXHIBIT

E




the acts of the University in compliance or noncompliance with mvestigative efforts. All
of those issnes were opened to us to discuss with Miss Baldwin.”

(See “Transcript of Proceedings of Grand Jury” taken on October 22, 2013, p. 3-4)

Michael Mustkoff, and attorney representing PSU, affirmed Mz, Fina’s account of the waiver

by .saying, “Speaking for the University ... we agree with everything that was stated by Mr. Fina on
behalf of the Commonwealth.”

Additionally, Charles DeMonaco, an attorney representing Ms. Baldwin, stated that PSU
waived any privitege to communications with Ms. Baldwin involving *Sandusky-related matters.” He
further stated that the waiver was “memotialized” the week prior 1o the hearing, presumably in the form
of & letter anthored by PSU. To date, PSU has not disclosed the existence of this letter to the OOR or
the Raquester.

Mr. DeMoraco also stated that PSU specifically rejected requests to assert the attorney-client
privilege with respect to communications involving Ms. Baldwin. Those requests were made by defense
attorneys involved in the previously mentioned criminal proceeding, and subsequently forwarded fo Mr.
Mustkoff as well as Frank Guadagnino. PSU has provided unsworn statements by Mr. Guadagnino as
evidence of the application of the aftorney-client privilege in this matter.

The evidence of PSU’s waiver directly contradicts the claim of non-waiver made by Board of
Trustees Secretary Janine S. Andrews in her affidavit dated December 5, 2013, which was previously
submitted to the OOR, In that attestation, she stated:

“To the best of my knowledge, information and understanding, neither the University nor
the Board of Trustees has taken any action to waive the attorney-client privilege ot the
application of the work produet doctrine with respect to any of the documents identified
as privileged.” :

P8 claims that tems 68-69 and 79-81 on the index of withheld records deserve the
protection of the atterney-client privilege because they constitute communications with Ms.
Baldwin. Ms. Andrews’s assertion that PSU took no action to waive any privilege that applies
to those documents is incorrect as evidenced by the transcript unsealed this week. The accuracy
of Ms. Andrews’s attestation in its entirety cannot be relied upon.

REQUEST FOR EVIDENTIARY HEARING



(1 ()

PSU and the Department of Education: claim that the attorney-client privilege and the
attorney work-product doctrine protect the disclosure of some of the withheld records. These
records include communications between Ms. Baldwin and members of The Freeh Group. The
evidence PSU has provided in support of its claim that any allegedly held privilege has not been
waived has been directly contradicted by the aforementioned transcript and other evidence
previously submitted by the requester.

It is expected that PSU will appeal the Final Determination in this matter to the
Commonwealth Court. Because a trial court is absent from this process, the OOR serves as the
chief fact finder, any court will primarily rely on facts determined by the OOR. A hearing is
necessary for the Requester to discover and provide additional evidence that accurately and
defimtively shows the extent to which PSU waived any claims of privilege.

REQUEST FOR EXTENSION OF
TIME TO PROVIDE ADDITIONAL EVIDENCE

The transcript provided to the OOR today along with other previously undisclosed
documents have unsealed by the Dauphin County Court of Common Pleas. However, the
records have not officially been released by the Court clerk. Members of the news media have
reported that the previously unsealed documents will be available on or about Tuesday,
December 24, 2013, A copy of PSU’s letter describing the extent of its attorney-clent
privilege waiver is believed to be among the documents that will be released at that time.

A Final Determination in this matter is due by December 20, 2013, Given that the
soon-to-be-released court documents are believed to contain valuable clarity about PSU’s
waiver, | hereby request an addiiional two week period to obtain and submit this additional

evidence 1f the OOR does not grant the request for a hearing.

CONCLUSION

WHEREFORE, the OOR has been provided evidence that contradicts PSU’s claim
of the application of the atforney-client privilege to the withheld records. Additional evidence is
expected to be available in the coming days. For the foregoing reasons, I respectfully request
that the OOR grant an evidentiary hearing in this appeal to afford the Requester an opportunity
for the discovery of new facts, or, in the alternative, provides an additional twe-week period of
time for the submission of additional evidence.

-hearine-20131217.0, 53897044 story




Respectfully submitted,
s/

Ryan Bagwell
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. -4 . MR. FINA: Y83, Your Honor. Ithink Ehatis
’2 the infoematlon that we have haen provided.
. N <. s EALTS OF PEMSYLUANEA 0 sy 3 MR, DeMONACG: And ! balleve tha starting date -
3 i _ 4 was Fehruary the 15th,
T RE: HOTCE HO. L 5 MR. FINA: 20107
m:scg red ’“3‘55"1"‘5 8 MR. DeMONACG: 2010 until the snd af Juns of
. 7 2012, Thes she hat an awtra moath whare she was skl
_BEFORE: BAREY E. P_EIIQA.E;E, SUPSRVISING JUDGE # in Der capaolty Bul net serving as general cmtn-sai‘b"ut
BATE:®  OCTORER 2%, 2012, 3:43 AWM, 9 she was still o6 the payroll.
rACE: E’E g £ ATTORNEY GENERAL 10 JUDRGE FEUYDALE: Okay. Thank you.
%“%gﬁ 11 MR, DEMONACO: You're welama,
ik  FEANSYLVRIA 12 JUBGE PEUDALE! Go on, frank.
- 3 HR. FINA:'»\s this Caurt is aware, 2 graalt many
14 of our quastlons to Justice Batdwin inveleed her
COBNSEL PRESENT: _ o
85““‘ OF THE A gwwg _ 18  reprezontation of the University and her roie and o
4§ informatien about tha investigative sfforts of the grand -
ALSO pﬂymzcmms"_"ﬁ{ 17 jury 2ad the comphisnce-with thoss Savestigative
MELE & RN s, 1 etorts. - .
Ll&kk-'}"pifm!é“m' REPORTER 13 JUOGE FEYD M.E:. Sa.lrixpoeaa_s and Qedarcs of Court?
. 20 MR, FIRA: Yes, Your Heaor, And that obvlously
21 lnvojuad e attorney-clant priviiege or may welf heve
23 isvalved the aktgrngy-thant privileges,
< 1o discossiong with the Ualversity counsel aad
’ 24 Attornay Mustokeff waa firassnt, thare was 2 waiver of
25 part of that privilegs. K Y
5 - 2 ) 5
L {Prosesdlngs in chambars.} 1 I was a walver facused uz;an the izsues of ’
-2 Hit. FINA: Ysur Honor, wa are presan-t on Notice 2 Gersld Sandushy, his ralationship with the Bnivarsity,
3 Ho. 1, and we wanl to just ’put some mattars en tha ' ) ¥ a@ny conduct of hls that was known by the Univarsity, and
4 ra2cord regarding some evanis that havs sccurred over the 4 it extandad {o the contacts Batwoen the Uniesrsily and
§ pastcouple of wesks and muost pointedly last wask. & ihis grand jury zad mvestlyators, agaln, feaking into
g 1t 1s okay if I introduce thie backgraound? 8 Gerald Ssndusky, his personal conduct, his « 2Ry
7 M. MUSTOKOQFF: Sz;re, 7 silegsd mtséoéduct end indeed aiso tha #cts of the
g MR DeMONACS: Plaase. 8 University in complance or nsncompliance with
E] HR. FIHA: if there Is anyihing to add, fust 9 investigativs afforts. Al of thosa issues were opanad
0 jumpia. . . . . 10 &0 us to discuse with Miss Baldwin.
| 1% Your Hanor, the Offlcy of Attarney Ganaral has 1t Haowever, there was a caveal, Yoyur Honor, zand 2
12 been conversing with Cynthis B'aid}vln‘s eqlnsel ard 12 ratharim portzat pag; and that ts, that Miss Baldwin had
43 eventually Cynthla Baldwin in the context ofa pre-fffer 43 antered tye grand jury wi;:h Mr. Schultz and Mr. Curlay
14 discussion, ) 4 a3 this Court knaws and Eheir aitorneys, Caroling
15 And In the ¢ourse of thoge discussions, it 18 Roberts od behsil of Tim Curie?fami Tom Fa¥reil on
16 izacamq ‘nscslsmrv Dacause of her statys a¢ 40 attorney 18 behzlf of Gary Schultz kave pravided leiters to this
17 and as counsel for Penn State Bnivaesity for sovaral 17 Caurt, as well as to the Com monwaalth claiming
13 yearsandI betleve & was -- sha cﬁ;ﬂm enced in aa;i;; 18 zitoraey-client privilede for any soavarasiiony or
| 19 zci0 and centinued on uatll som e paint in 2842, Your ‘19_ information tha‘t passed batwaen thelr clisnis ang
2 Honsr. 20 Miez Baldwin 0 preparation for thalr grand jury
wnee FEUDALE: Do we know a daie certaln-when | 21 appearancas or after anything réiatnd i3 Ehalr grand }'ury_
. ‘ »sha stagped balng eslingal?, 22 appearance. N
2‘3 MR, MUSTOROFF: Yas, As of Juna the 30th of 23 ‘ i heligve that the letters, Your Honar, which 1
24, 2012, ' 2 der't have pressat #re Himited evaen In the clslm of
| 2§ JIUDGE FEUDALE: Afiright. Thank you. 25 privlilege ta thas gran‘d fury appearancs,
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1 T don't believe they attempt td extend the 4 This was samething that Mr, Fina and I have
2 privilegae to any actions that Baldwin took as University 2 discissed at length and believe that the situstion is
3 counsel in fulfiiling subpoenas and the contacts that 3 sufficiently murky to require the wisdom of this Cuurt,
- ay have gcourred between her and those twe gantlemen in | 4 ¥ not Solemon, to resolve.
the fulfiliment of suhpdenas that wers issued fo the 5 ME; FINA! Indeed, :
8 Unlversity. ‘ - & MR, DeMONACO: And, Your Honor, Charles A.
7 But nonetheless, I won't seak to speak far 7 DeMonazco as counsel for Justice Baldwiv. T agree with
& those counsel, that I$ fust my interpratation of their 8 the representations of Mr. Fina and, Mr. Mustokoff,
9 corresponderice o the Court and the Commonwsealth. -9 However, 1 did raceive & letter Junie the 1st
16 _ Your Hanor, we just want fo put this issue on 10 from Tom Farrell representing Gary Schultz and I
11 the record. It is anticipated that Miss Baldwin wif 14  received.a letter on June Lith, 2012 frorn Caroiine
12 t&stiiy this week before the grand jury. 12 Reberto taking the same position as Mr. Farrell,
13 . 6 we want to have clarity before she testifies 13 And what their position is, Your Honor, is that
14 astothe paraméters ‘of her allowable testimony and 44 Cynthis Baldwin was the Eégal counsel to Mr, Schulz
18 hopefuily having her testify in a way that does not step 15 during preparation for the grand jury, for the interview
18  on or interfere with any priviege. 16  that toek place with the Attormey General's Office and
17 Your Honor, T'm not - T want to be clear hem 17 appearance before the grand fury and until Mr, Farrell
18 The Commonweaith Is nok recognizing any priviiege claims 18 was i'et_ained aw counsel for Gary Schultz.
13  on behalf of Mr. Schultz or Cirley In this matter. 8 The request ade of Justice Saldwin and of me
20 We are simply recognizing that the claim has 20 was to assert the attorney- -client privilege and the
21  been made. Itisthe Cormmenwealth’s understanding of 21 work-product privilege to all questions by the Attomey
22 the casa jaw in this mattar that the burden of proof In 22 General's Office, the United States Attorney’s Office,
23 a clatm of privilege in this type of situation lles 23 or anyone else who might ask. ‘
24 solely inittally with the Claimants. So [k would lie 24 I took those letters that I received and I
25 with Mr. Schultz and #r. Curley to presant proof of that 25 transmitied them fo Mr, Mustokoff as counsel for the
Archive Reporting & Captioning Servics, Inc, Asrchive Reporiing & Caplioning Senvice, inc.
8 . : 8
1 privilege. . 4 University, also to Frank Goadagning, who is counsel ta
2 But at this poirt, Your Honor, we are willlng 2 the Board of Trustess for Pean State University, and
3 to put: Miss Baldwin In the grand jury without addressing 3 then also to the Fresh Group.
4 any of the lssues related to the tastimony of ’ 4 And then after I transmitted those letters, T
5 Mr, Schulty and Mr. Curley and conversations she had 5. then sent a letter back ko Mr. Farrell and to
& with them about that testimeny and put that - put those 6 Wiss Roberto,
7 matters on hold untll we get a Court determination . 7 T advised counsel that Justice Baldwin was
£ regarding the privilags and we can address that later 8§ counsel for and represented the interest of Penn State
3 on. ’ : - 9  University and represented the interests of
10 MR. MUSTOKOFF: Gpeaking for the University, 10  administrators of Penn State University in capacity as
11 ¥Your Honor, this is Michael Mustokoft, we agree with 41 agents conducting University busineds so fong as their
12 everything that was skatad by Mr. Fina on behalf of the 12  interests were allgned with the University.
13 Commonwealth. ' 13 But I alse put in that letter that Justice
44 Jarst to put the University's position into a 14 Baldwin considered the -- the communications &s-
|48 bt sharper focus, however, the University belfeves that 15 confidential. ‘
16 with rogard fo all aspects of Former Justice Raldwin's 16 1 alse recelved subpoenas for decuments that
17 representation of the University, that Is the 17 would be In the possession af Justica Baldwin from both
18 University’s privilage. 18 counsel for Mr. Schultz and Mr. Curley.
119 However, fasues have legitimately seisen with 19 1, ikewise, transmittad those to-Mr. Mustekgff
29 regard to the substance and perception of tha 28 as counsel for the University and thas Mr. Mustekoff
21 representation by Justice Baldwin of Mr. Schuliz and 21 commuricated with counsel for Mr, Schultz and Mr. Curley
Curley that have us beffeving that the mest prudent 22 that the Universtty fwould respond.
»  <aurse s for the-Court to make an ultirmate 23 And as a result, there was ns further
24 determination as to whether that aspect of the priviiege 24 aobligation of Justice Baldwin; and then, of course, last
25 shoutd be walved, 25 week and, I think, prior to last week but memorialized
Archwe Repor!mg & Capt!ening Servica, Inc. Archive Reperting & Caplioning Serdce, Ing,
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last week, the University walved the privilege, as

r. Mustokeff mentioned, for Sandusky-related matters
with this exception, which Ingluded the communications -
between M7, Schultz and Mr. Curley.

1 brought with me today the fetfers that I
received from MY, Farrelt and Miss Roberto and also my
commurdcation back to beth of them, you know, as I just
menticned.

. [ -~ certainly, Justice Baldwin wants to

'respea:t the University, wants o respect the Attorney

Genéral's Offica, wants to make stre she s in

. campliance with any Orders entered by thls Court,

And 50 as a result, when Mr. Fina speke with
Justice Baldwin last week, you know, it was very clear
that there were parametars to that cons;stent with what

‘Mr, Fina just said.

And when we appear before the grand jury, we
anticipate they will be the same parameters that thers
won't be questions conceralng Mr. Schuliz and Mr. Cutley
as it related to their appearance before the grand jury.

1 have not communicated with counsed for
Mr. Schuitz or Mr. Curfey that we warn gcing to be here
tnday .

1 don't know if Your Honor aﬁﬁcipates having 2
procesding where they are prasent {o articulate their

" Aschive Reporting & Captioning Servies, inc.
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or follow-up they had with Counsel Baidwin, University
Counsel Baldwin. _

1 think thare will come a point, Your Honor, I
think after Miss Baldwin -~ Justice Baldwin testifies
that this issue should he sddressed,

The Commonwealth, at this poing, I think, s
going by take a very clear position as does Miss Baldwin
thak she was University Counsel and she was not )
individually represanting those two gentlemen.

' But for the purpose of her testimony at least,
the Commonwealth would recomemend at this point that har
testimony remain sacret and that we address this
privilege matter at a [ater date.

We beiteve that we are within the conﬂnes of
the waiver as & currently exists from the Unwersity &0
proceed effectively with Miss Baldwin.

There may well be claimg down the ma:! by
Mr. Farrell, Miss Roberto, and parheps even counsel for
Graham Spanler; but that Is, you know, the risk that the
Commonwealth Is feady to bear because we belleve that we
are soundly within the waiver.

Therz Is no appropriste privilege to the

_testimony that will be provided by Miss Baldwin beyond

that held by the Unbvarsity, which has been waived.
JUDGE FEUDALE: I'm satisfled based on what you
Archive Reporiing & Capticning Service, Inc.

- - 10
position but we certainly stand ready b go before the
grand jury,

Wa certainly stand ready to honor the walver of
the attc:rnev~c1tent privifege by tha University and just
want to make sure thet Justice Baldwin Is not in any way
viefating the rights of anyone and cerfainly that the
would he In s:omp[ianr.:e with any Ordevs entered by thig
Court.

JUDGE FEUDALE: Ckay. Frank, anything else?

MR, FINA: YourHoner, Ididn’t anticipate
really addressing the mierits of the clalm of privilege
that has been extended by or asserted by Mr. Schultz and
Mr. Curley.

1 guess T would just say that, procedurally, I
think thera Is some tension i terms of the next week
between the secrscy requiraments of the grand jury and
certainly the Commonwealth's desira not for it to be
publicly knawn that Miss Baidwin would be appearing
hefora the gramf Jury and addr,v_ina this privﬂme
issus,

What I would suggest ts that we need not
zddrass the privilege Jssue this week before her
testimony, that we are not going to ask questions about,
as I stated previously, Mr. Schultz, Mr, Curley, their
testimony before the grand lury, and any preparation for

Aschive Reporting & Caplioning Service, Ing, -~
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12
placed on the record that she is clearly able to proceed
en testimony with the stpulation that you cormmunicated
that you're not going to get into an ingidry as to her
representatlon and what that meant with regard to

r. Curley, Mr. Schultz, and perhaps, 3s you said, also
Mr Spamer

' T had preparad and was going %o be geiting out
this weekend 1 lettor acknowledging the receipt but
indicating that I don't schedule things. T don't deal .
with things unless there is motions before the Cowrt.

1 sxplained that a grand fury proceeding is
secret. Iindicated I was going to be acknowledging
your communication as a courtesy, but there was no _
rrations filed.

1 had indicated in the !etzer that I hact
preparad or at least I intended to draft that there was
fo response to any of those inquiries nor would I have
expected a response from the Offica of Attorney General
given the sacracy of the grand Jury procaedings, that if
thers was & motion to be filed then T would be
addressing it.

I was going tn acknowledge the fact that there
vas & representation with regard to, vou know, cONCarn
about the possible testimony and what impact that might
have but, agai, was going o Indicate that any

Archive Reporting & Captioning Service, nc.

3 of 7 shasts

Pags & to 12 of 15

| 13/04720%3 09:24:39 PM




()

-

:")
{

. - i3
1 appropriate motions that you want to file and F'll deat
with it and request an answer and procead acoordingly.
MR. FINA: Yas, Your Honor: asd T think that 1
. probably should put on the record that the lssuance of
jetters by counset for Mr, Schadlz and Mr, Curlay fram
€ the Commonwealth’s perspective and our understanding of
7 the case that in and of itself &5 not suffident —
8 excuse me -- sufficlent to assert the privilege.
9 1t certzinly could be Interpreted as one of the
10 prongs of evidence necessary to prove the privilege but
11 just the latters themsalves do not estabish the
12  privilege.
13 1 beliave that a motion and soma hearing and
14  evidence must be provided for the privilege o be found
18  in this casel oo : . '
18 JUDGE FELIDALE: And that would ba subsequent to
17 the testimony of Attorney Baldwin? :
18 ' MR. FINA: Yes, Your Henor,
18 JUDGE FEUDALE: Based on the stipulation, I'm
20 salisfied that that testimony can go forward without any
21  nappropriate inferences Yo be drawn because § don't
22 think that the concern that they may have impacts the
23 Investigalive role with regard to Sandusky and the -
24 response of the Offfce of General Counsal to'the varicus
25 subpeenas and Orders of Courtand that is the narrow
_ Archive Reporting & Captioning Servics, Ine.

LN

1

2  evidence are containgd fully and aco

I heraby cartify that the proceedings and

NOTARIAL § ,
HILLARY M. HAZLETT, Notary Public
City of Harrisburg, Dauphin County
14y Cammission Expires Sapt 29, 2015

Arthive Reporﬁﬁg & Capﬁcﬁfng Service, Ins.

ately in the notes

18

. 14
focus of the testimony. .

MR, FINA: Yes, Your Honor. I mean, Ihaveno
douit that they will try and run the foothall In the-
middle wit}: i bt I don’t think they sheuld get
anywhera with &,

" MR. DeMONACO: Thank you, Your Hongr,

MR. MUSTOKOFF: Thank you, Your Honer.

MR. DeMONACO: And as far as the starting date
of Justice Baldwin, it might have been February 10th
_ Instead of February 15th; but It was within that range.
' JUDGE FEUDALE: Okay,
. MR. DeMONACO: Thank you so much, Your Honor.
. Pmsyre we'll see you later this week.
{The proceedings concluded a3t %:13 am.)
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