
5219 Shorecrest Drive
Middleton, WI 53562

Sarah C. Yerger
Senior Deputy Attorney General
Right-to-Know Appeals Officer
15th Floor Strawberry Square
Harrisburg, PA 17120

Sent via U.S. mail and e-mail

March 18, 2013

Dear Ms. Yerger:

This is an appeal of a partial denial of a request for public records pursuant to the
Pennsylvania Right-to-Know Law, 65 P. S. §§ 67.101 et. seq (the “RTKL”).

BACKGROUND

On December 12, 2012, I filed a request for public records with the Office of the Attorney
General (“OAG”) using the electronic form provided on its web site. Specifically, I sought:

copies of letters, emails and memos that were sent and/or received between
November 5, 2011, and July 12, 2012, between employees of your office and the
following individuals:

1. Louis Freeh
2. Omar Y. McNeill
3. Ronald Tomalis
4. Kenneth C. Frazier
5. other individuals whose email addresses contain the freehgroup.com
domain (i.e. stevesmith@freehgroup.com)

OAG Open Records Officer Robert A. Mulle timely responded in an e-mail on December
19, 2012, in which he denied the request because it was “insufficiently specific.” I appealed to
your office. In a letter dated February 5, 2013, you granted my appeal and remanded the request
back to Mr. Mulle for further consideration.

After reconsidering my request, Mr. Mulle responded by e-mail on March 7, 2013, partially
denying my request. He provided 12 pages that contained 7 e-mails, which, in his words, were
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“the only records that are public as defined in the RTKL. ” His office also withheld an unknown1

number of records that he claims are exempt from disclosure under the the Investigating Grand
Jury Act, 42 Pa. C.S.A. §4541 et. seq., and the RTKL’s criminal investigation exception,
specifically section 708(b)(16)(i), (ii), (iv) and (vi)(A). He did not provide an attestation or other
evidence to support his position.

SCOPE & STANDARD OF REVIEW

The RTKL is “designed to promote access to official government information in order to
prohibit secrets, scrutinize the actions of public officials and make public officials accountable for
their actions. ” The OAG is authorized to hear appeals of partial denials made by its own2

Right-to-Know Officer under 67.503(d)(1). The Appeals Officer shall “review all information filed
relating to the request.” Records in the possession of an agency are presumed to be public records.
The OAG bears the burden of proving by a preponderance of the evidence that withheld records
are exempt from disclosure . Preponderance of the evidence has been defined as “evidence which3

as a whole shows that the fact sought to be proved is more probable than not .”4

ARGUMENT

I. The OAG has not presented any evidence the records are exempt from disclosure,
and has not met its burden of proof.

The OAG’s Right-to-Know Officer cited two reasons for denying access to an unknown
number of records. First, while not directly asserting that the withheld records relate to an
identifiable investigation of alleged criminal conduct, he states that some records have been
withheld under the RTKL’s “criminal investigation” exception. He explained that:

precluded from disclosure is “[a] record of an agency relating to or resulting in a
criminal investigation, including complaints of potential criminal conduct other than
a private criminal complaint; investigative materials, notes, correspondence, videos
and reports ... [a] record that includes information made confidential by law or court
order or … [a] record that, if disclosed, would … [r]eveal the institution, progress or
result of a criminal investigation, except the filing of criminal charges.”

Furthermore, Mr. Mull relies on the Investigating Grand Jury Act, which forbids the

1 See e-mail from Robert A. Mulle dated March 7, 2013
2 Bowling v. Office of Open Records, 990 A.2d at 824.
3 65 P. S. §§ 67.708(a)(1)
4 BLACK’S LAW DICTIONARY 1064 (8th ed.); also Commonwealth v. Williams, 567 Pa. 272, 786 A.2d 961
(2001).



“[d]isclosure of matters occurring before the grand jury other than its deliberations and the vote of
any juror may be made to the attorneys for the Commonwealth for use in the performance of their
duties.”

The OAG bears the burden of proving that records in its possession are not public records
under the RTKL. Here, Mr. Mulle relies entirely on a recitation of the Investigating Grand Jury
Act and relevant portions of section 708. He has not identified the number records that each of his
reasons exempt from disclosure,  nor has he specified the aggregate number of withheld records.
He provided no description of the content of the withheld records,  and did not say how the
withheld records relate to a criminal investigation or that they do so at all.

To meet its burden, an agency must do more than merely provide conclusory statements of
fact or law. “More than mere conjecture is needed.” Lutz v. City of Phila., 6 A.3d 669, 676 (Pa.
Cmwlth. 2010). See also Carey v. Pennsylvania Department of Corrections, Pa. Cmwlth. 2013,
holding that affidavits consisting entirely of speculation and conclusory statements are not enough
to meet the agency’s burden of proof. Simply asserting that a bunch of agency records are exempt
from disclosure pursuant to one or two specified statutes, as the OAG has done, is not sufficient to
justify a denial under the RTKL.

The Commonwealth Court addressed such a lack of evidentiary support in State Police v.
Office of Open Records, 5 A.3d 473 (Pa. Commw. 2010). In considering whether a police incident
report could be withheld under the RTKL’s criminal investigation exception, the Court emphasized
the importance of considering the content of a record when determining whether it is a public
record. Agencies “cannot make determinations about whether a given document is a public record
merely based on the name or title of the document; [they] must consider, instead, the content and
nature of the document. To do otherwise would elevate form over substance. ”5

The Right-to-Know Officer must sufficiently describe the contents of the withheld records
to allow the OAG Appeals Officer, as well as the Requester, to determine whether the exemptions
cited are applicable. Mr. Mulle has not provided enough information to allow the appeals officer to
make a determination in his favor. Without additional information, the OAG cannot meet its
burden of proof, and the requested records must be released.

a. The OAG must prove that the withheld records relate to, or resulted in, a
criminal investigation for the criminal investigation exception to apply.

Under the criminal investigative exception, an agency may deny access to a record
“relating to or resulting in a criminal investigation. ” Preliminarily, for the exemption to apply, the6

5 Without sufficient knowledge of the content of the withheld records, the Court conducted an in camera review of
the incident report. It ultimately ruled it could be withheld under the criminal investigation exception.
6 See 708(b)(16)
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OAG must demonstrate that “a systematic or searching inquiry, a detailed examination, or an
official probe” was conducted regarding a criminal matter. See Department of Health v. OOR, 4
A.3d 803, 810-11 (Pa. Commw. 2010).

In the instant matter, Mr. Mulle has not asserted that an investigation exists, much less one
that is criminal in nature. Furthermore, he has not demonstrated how the withheld records relate to,
or resulted in, a criminal investigation. Without showing that an investigation exists, and that the
requested records relate to, or resulted in, a criminal investigation, the OAG cannot claim that the
records are exempt from disclosure under 708(b)(16).

II. Grand jury secrecy rules do not prohibit disclosure of the requested records.

In denying access to some records, the OAG’s Right-to-Know Officer cites the
Commonwealth’s Investigating Grand Jury Act (“IGJA”),  42 Pa. C.S.A. §§ 4541 et. seq.
Specifically, he refers to §§ 4549(b), which states:

“Disclosure of proceedings by participants other than witnesses - Disclosure of
matters occurring before the grand jury other than its deliberations and the vote of
any juror may be made to the attorneys for the Commonwealth for use in the
performance of their duties. The attorneys for the Commonwealth may with the
approval of the supervising judge disclose matters occurring before the investigating
grand jury ... to local, State, other state or Federal law enforcement or investigating
agencies to assist them in investigating crimes under their investigative jurisdiction.
Otherwise a juror, attorney, interpreter, stenographer, operator of a recording
device, or any typist who transcribes recorded testimony may disclose matters
occurring before the grand jury only when so directed by the court. All such
persons shall be sworn to secrecy, and shall be in contempt of court if they reveal
any information which they are sworn to keep secret.”

The prohibition on disclosure cited by Mr. Mulle is limited to six types of individuals:
jurors, attorneys (including representing a witnesses who testify before the grand jury), interpreters
providing services before the grand jury, a grand jury stenographer, the recorder of grand jury
proceedings, and the typist of grand jury transcripts. Commonwealth attorneys “may make use of
matters occurring before an investigating grand jury in the performance of their own duties, but
may disclose such matters to other ‘law enforcement or investigating agencies’ in only one instance
-  ‘to assist them in investigating crimes under their investigative jurisdiction.’” In re: Investigating
Grand Jury of Philadelphia County, 496 Pa. 452 (1981).

However, the IGJA does not forbid disclosure of all things related to a grand jury’s work.
Instead, its prohibition on disclosure only applies to matters that take place “within the secret
confines of the grand jury room” including testimony or documents presented as evidence therein.



See In Re: Dauphin County Fourth Investigating Grand Jury: Report of Special Prosecutor Albert
G. Blake, 610 Pa. 296 (2011). It does not apply to correspondence regarding matters that takes
place outside the courtroom, as well as logistical information such as the date of a grand jury
session.

My Request sought e-mails and other records that were exchanged between OAG
employees and non-OAG employees, including the Pennsylvania Secretary of Education; a
member of The Pennsylvania State University’s Board of Trustees; two specific members of the
consulting firm Freeh International Solutions; and other employees of the same firm. Since none of
the non-OAG employees are members of a government investigating agency, any records
responsive to my request could not have contained information about secret grand jury proceedings
whose disclosure is prohibited by law. Therefore, the IGJA cannot prohibit the disclosure of any
records responsive to my Request. Similarly, the IGJA cannot prohibit the disclosure of matters
that occurred outside the grand jury room.

III. The OAG must release response records that are stored in its “investigation
management” and “matter management” systems.

According to its e-mail retention policy, the OAG retains e-mail messages for six months
via software called Symantec Enterprise Vault (“EVault”). After six months, messages are
permanently deleted from the office’s “storage environment.” Only e-mail that is copied to a
separate “investigation management” system, or a “matter management” system, as described in the
retention policy, will persist. In addition to messages stored in the EVault system, the
Right-to-Know Officer must provide responsive e-mails that are stored on other systems, including
SMTP, IMAP and other similar e-mail servers utilized by the OAG.

CONCLUSION

WHEREFORE, for the aforementioned reasons, I respectfully ask that the Appeals Officer
REVERSE the partial denial of public records by the OAG’s Right-to-Know Officer, and furnish
the withheld records to me as soon as possible.

Respectfully,

Ryan Bagwell
(608) 466-6195

Date Sent:


