
>> The broadcast is now starting.  All attendees are in Listen Only mode. 

>> Welcome, everyone, to the Return to Learn BrainSTEPS Fall 2014 Webinar Series:  Students K-12 with 

Concussion.  Today is our third Webinar in this series, entitled, “Legal Dimensions for Schools,” and we 

have a few details to tell you first.  

It is sponsored by the BrainSTEPS program.  BrainSTEPS has been around now for eight years.  It was 

started in 2007 by the Pennsylvania Department of Health, and it’s jointly funded by the Pennsylvania 

Department of Health and Pennsylvania Department of Education, Bureau of Special Education, via the 

PaTTAN network.  BrainSTEPS is implemented by the Brain Injury Association of Pennsylvania, and it’s 

available to all schools in the State of Pennsylvania, based out of the Educational Intermediate Units 

across the state.  There’s a BrainSTEPS team in all of the Intermediate Unit regions, and we will work 

with all students who have any severity of acquired brain injury, as long as their brain injury was 

acquired after birth, of any severity.  That includes concussions. 

Now, the Webinars in this concussion series were created to build the capacity of teachers working with 

students who return to the classroom following concussion.  This series does not replace the official 

Pennsylvania BrainSTEPS Return to Learn Concussion Management Team training.  Attendance during 

this Webinar does not denote CMT formation, or BrainSTEPS team membership.  This Webinar is for 

educational purposes only. 

If your Pennsylvania school district is interested in forming a Concussion Management Team for 

academic and symptom management, please register your CMT at www.brainsteps.net and online 

training information will then be sent to you. 

So, please think about having your school district join the over 700 Return to Learn Concussion 

Management Teams that have formed in our State of Pennsylvania, to focus on Return to Learn for 

students in the past one and a half years.  That is a subset of the BrainSTEPS program, and it helps teach 

school districts to manage concussions for the initial four weeks, because we know that 90%, 

approximately, will recover in that four-week period.  Then, at that point in time, the Concussion 

Management Teams would make a referral to the core Intermediate Unit BrainSTEPS team for more 

help. 

If you do register to have a Concussion Management Team, not only will you receive an online 

concussion training, you will receive a Return to Learn electronic toolkit that has academic monitoring 

tools, symptom monitoring tool, parent concussion letter that asks about a history that student may 

have, also teacher weekly accommodation letters that can be individualized electronically.  You receive 

ongoing support and networking from your local BrainSTEPS team, and have ongoing information and 

training available through the Return to Learn CMT Website. 

We are unique in Pennsylvania, because for our school districts that have participated and formed a 

CMT, students have a two-layer support system after concussion.  So, the first four weeks in the district, 

beyond four weeks if they aren’t recovered through the local BrainSTEPS team. 



And our BrainSTEPS program will take all severities, again, of concussion, all severities of new brain 

injuries that are traumatic in nature, and all severities of non-traumatic brain injuries, such as strokes, 

tumors, aneurysms, all sorts of brain injuries after birth.  The only brain injury referral that we ask school 

districts to hold off on making are for concussions.  We don’t take them prior to four weeks, unless a 

student has a history of prior concussions, migraines, learning, attention or emotional issues, and sleep 

disorders.  The reason for that is because if a student does have any of these, we kind of judge that that 

student will probably have a little bit of a prolonged recovery, and therefore, we will take the student 

referral earlier.  But any other severity of brain injury, we would like to have as soon as possible, so that 

we can begin helping your school with consultation and training. 

Don’t forget, we have three more Webinars upcoming; two in November, and our final one in December 

for this fall series. 

And now, I would like to introduce our speaker for today.  He is a very good friend of mine, and a 

mentor to me, and to many people in the State of Pennsylvania, as well as many other states.  Dr. Perry 

Zirkel is a university professor of education and law at Lehigh University, where he formerly was dean of 

the College of Education, and more recently held the Iacocca Chair in Education for its five-year term.  

He has a PhD in Educational Administration and a JD from the University of Connecticut, and a Master of 

Laws degree from Yale University.  He has written more than 1350 publications on various aspects of 

school law, with an emphasis on legal issues in special education.  He writes a regular column for 

Principal magazine, and did so previously for Phi Delta Kappan and Teaching Exceptional Children.  Past 

president of the Educational Law Association and co-chair of the Pennsylvania special education appeals 

panel from 1990 to 2007, he is the author of the CEC monograph, The Legal Meaning of Specific 

Learning Disability; the more recent books, A Digest of Supreme Court Decisions Affecting Education and 

Student Teaching and the Law, and the two-volume reference Section 504, the ADA and the Schools, 

now in its third edition.  In 2012, he received Research into Practice Award from the American 

Educational Research Association, and the Excellence in Research Award from AERA’s Division A 

Administration, Organization & Leadership.  In 2013, he received the University Council for Education 

Administration’s Edwin Bridges Award for significant contributions to the preparation and development 

of school leaders. 

And with that, I want to welcome Perry to our presentation! 

>> Thanks very much, Brenda, it’s delightful to be with you and the folks out there that are taking their 

time today to try to figure out the legal dimensions.  And as I say that, let’s clarify that the other sessions 

in this program and the wonderful efforts of BrainSTEPS go well beyond the legal minimums to use best 

practice recommendations on behalf of students, for which many of you, and Brenda, know far more 

than I do.  My job is to just simply spell out what the law would require as basic minimum, with the 

understanding that knowing that, you will exceed, and not limit yourself to just what legal requirements 

might be.  As we go through this PowerPoint, if you have any questions as we move along, if you email 

them quickly to Brenda, if they’re about a particular slide or topic that we’re doing at the moment, I’ve 

asked her to just break right in so we can address it.  If not, I’ll try to save a little time at the end.  If that 



doesn’t work, then we’ll go to Plan B, which is to answer the questions subsequent to this session, and 

those will be posted on the Website. 

With that, then, I’m going to start the slides.  The first one has for you an article, and Brenda, just before 

this, I asked you to post it, but I forgot we have it right here.  For those of you that want some of the 

details that I’ll be covering today, this article, which was co-authored between the two of us, really gives 

you the details as of the date of the publication, which was – publication in this case, meaning that it’s 

available electronically, although it has not yet appeared, and apparently won’t appear, until this April in 

the Journal of School Nursing.  Nevertheless, if you go to Sage Publications, which is the major publisher 

of many medical and educational publications, and use this DOI number that’s listed here, you’ll be able 

to access it.  However, due to copyright, we could not provide it for you, and you will have to pay a fee 

to Sage, unless you’re a member of an institution that has negotiated with them an arrangement where 

you can then just download the article.  But I do recommend it to you, because it provides many of the 

details that I’ll be talking about today. 

However, you’ll also notice that I have some of the slides – have entries in red, and that’s because the 

law, especially in a very recent issue like Concussions, is constantly changing, and thus, I obsessively am 

constantly changing my slides, but at least I’m distinguishing what’s in the article, which is the brown 

information, from some of the new material, which is relatively limited, but growing in terms of the red 

material.  And as we go into it, it also reminds me, please be aware that the law, not being clearly 

settled in this area, has some soft spots.  And thus, those of you who have an allergy to ambiguity, be 

ready to take appropriate medication for that, because there’s going to be some spots that are 

definitely ambiguous, which sounds like an oxymoron, but is actually, when you look at it carefully, some 

areas of life or law are sort of 50-50, and it’s just as important to know that something’s 50-50 as 95-5. 

The material that we have on these slides is organized in two steps, or parts.  In the first part, because 

we have uneven levels of legal knowledge going into this, is just the basic legal framework, which shows 

three sort of formal legal alternatives for children with concussions.  And then Part II takes a look at the 

“cases,” and I’ve put the word “cases,” in this case, in quotes because they’re a mixture at this point, 

especially because there’s always a time lag for major court decisions.  So, they’re a mixture of Hearing 

Officer decisions, and IHO in this case stands for Impartial Hearing Officer.   Those are typically under the 

IDEA, but sometimes under 504.  Secondly, under the IDEA, which I’ll explain in a moment what the IDEA 

is, if you’re not familiar with it, but under the IDEA, parents have an alternative.  Instead of going to a 

what they call a “due process hearing,” or an Impartial Hearing Officer, they can file a complaint with 

the State Education Agency, and that process is called the Complaint Resolution Process.  It’s different 

from the IHO process, because this is basically investigative, whereas the IHO process is adjudicative. 

A third alternative for folks who want to get formal resolution legally, under Section 504, is to go to the 

Office for Civil Rights.  They will investigate, so it’s a process like CRP, but now, instead of the State 

Education Agency, it’s this federal agency which has regional offices throughout the country.  And after 

investigating, they, if it’s a case that cannot be resolved informally, issue a Letter of Finding, and that led 

to this acronym, LOFs. 



And finally, we have some court decisions, but not as many as we might want, to have a more clearly 

crystalized law at this point, in terms of interpretations of IDEA, 504, and other legal bases, just because 

of the time-consuming, ponderous process. 

Now, at this point, I’m going to jump out of the slides to look at, as a visual organizer, a different 

PowerPoint that I have available, just for those that are not quite following what you can think of, if you 

will, as three circles, or three compartments, legally, within which a child with a concussion will 

presumably fit.  The sort of deepest compartment is the federal law that has been around since 1975, 

that provides federal funds and requirements to school districts to provide IEPs, Individualized 

Educational Programs, to children with disabilities.  The federal law, it used to be called 94-142, or the 

Education of the Handicapped Act, it is re-authorized periodically and amended at those times.  And one 

of the amendments in 1990 changed the name of the law, the Individuals, again showing an 

individualized approach, so that if a child had a concussion, and if they had a “D,” Disabililty, as defined 

under the IDEA, it would have an IEP that is designed specifically for their unique needs as a result of the 

concussion, and any concomitant recognized conditions they have.  That IEP would provide Education, 

and this is a federal law, or Act.  So, IDEA, Individuals with Disabilities Education Act.  For a child to be 

eligible in this red circle, they have to meet the definition of disability, which has two parts to it.  Part I, 

one of the recognized classifications, or in effect, sub-circles within this overall circle, the two of the 11 

or so that are most relevant to children with concussions are TBI, Traumatic Brain Injury, and/or Other 

Health Impairment, OHI.  That’s the first of the two parts of the definition.  But even if the child met the 

criteria of TBI or OHI, or any one of the others, like specific learning disability, they would also have to 

need, as a result of the adverse educational impact of that classification, they would have to need 

special education.  So, the two parts are classification, like TBI, and resulting need for special education.  

This circle accounts for, according to federal figures, approximately 12% of all school enrollments, K 

through 12. 

Now, by the way, the act covers children from ages 0 to 21, but the typical enrollments that we’re 

looking at here at K-12, even though they can start before K, and can be age 19, 20 or 21 and still be up 

through grade 12.  But it does not include post-secondary education.  Now, if you’re following me, then, 

this is the one possible place that a child with a concussion may possibly fit, but often does not fit.  But 

before we leave it, I find that some of the cases that are now emerging are a child who already has an 

IEP for some different reason other than a concussion, such as an emotional disturbance, or an 

intellectual disability, or OHI, due to some other conditions, such as ADHD, who needs special education.  

And then, in part due to the vulnerability of having a disability that may sort of increase the odds of 

having a concussion, then experiences a concussion, that child would be in the red circle independent of 

the concussion, but, of course, the IEP would have to extend out to address those needs.  But for a child 

who otherwise is in general education doesn’t qualify for special ed, who has a concussion, one single 

concussion, the odds, you’ll see, are low that this child would meet the criteria of TBI or OHI; and, more 

importantly, need special education. 

Thus, we need, in effect, sort of Plan B.  What about the children with concussions that do not have 

other recognizable conditions under the IDEA?  Is there a second, wider component that they can fit?  

And the answer is yes, under Section 504 of the Rehabilitation Act, a federal statute that’s two years 



older than the IDEA, dating back to 1973.  And this Act, unlike the IDEA, is not a funding act.  It provides 

no federal funds, and I know of no state that provides state funds.  And thus, if a child is what is often 

called 504, or 504-eligible, they are entitled under this civil rights Act to FAPE, which is general or special 

education and related services, such as counseling or physical therapy, and accommodations.  They 

would be entitled to that, but that would come out of the local school district budget, and the 

document, typically, that’s used to list or specify what that child is entitled to is usually called a “504 

Plan,” although it’s not an official a name as an IEP, and thus, there are various ways of documenting it.  

Like I know some districts that use an IAP, they just call it an Individual Accommodation Plan, or in 

Pennsylvania based on state regulations called Chapter 16, we call it a Service Agreement. 

Now, if you look at this diagram for a minute, so here are 12% or so of the children with variation from 

state to state and district to district, that’s the purple circle.  Now, it was red, but when you put the 

larger definition of disability, of 504, and overlay that on top of the narrower definition of disability, you 

get a two-class system, if you will.  Double-covered kids, kids under IEPs, who are also covered by 504, 

but for our purposes today, the IEP, in effect, is a stone that kills two birds.  It would fulfill the 

requirements in our context here, of both the IDEA and 504.  Now, and for other issues, there are some 

gaps that 504 would fill, but here, for the sake of simplicity, we’ll assume that the IEP would cover it.  

But it’s this pure blue circle which currently accounts for approximately 2% of the general school 

population, who are what we might call pure 504 children, or 504 only, meaning they’re not covered by 

the narrower definition of disability, but the wider definition under 504.  That wider definition is shared 

by a sister statute that, to not overly complicate it, I have not listed it at the top, but if I were going to, I 

would say, Section 504 – slash – Americans with Disabilities Act, the ADA.  They both have the same 

boundaries, the same parameter, the same definition of disability.  The ADA was enacted in 1990, 

basically to spread 504 nondiscrimination obligations out beyond federally-funded agencies to, for 

example, a well-endowed private school that received no federal funds, or offered no special ed 

services, no Title I services to children, and did not have any hot lunch program, or other federally-

assisted programs.  The ADA would then apply.  But for our purposes, since our context are students in 

K-12 schools, since all K-12 receive federal financial assistance, 504 and the ADA hang together.  And 

they’re our second compartment. 

Now, one other aspect, if I go back a moment.  The original stage of 504, I called “Awareness,” that was 

back in the ‘70s when I was around and first started writing in this area, doing presentations, and just 

making people aware that there was something called 504, and it created this purple, and the pure blue.  

The second states was that the courts, indeed 1980s and 1990s, interpreted 504 with regard to K-12 

students, and employees, by the way, because some of the employment cases, by analogy, were used 

by courts for student cases.  They interpreted 504 very narrowly, in terms of the meaning of the three-

part definition I’ll come to in a moment. 

But in 2008, we had the ADA amendments of 2008, in which Congress liberalized, broadened, reversed 

the judicial narrow trend of a demanding standard of 504, ADA-eligibility.  And with the returning 

veteran from Iraq and Afghanistan and other countries, coming back with physical and psychological 

injuries, and being maimed, if you will, with things like Post Traumatic Stress Disorder, and having great 

difficulty getting governmental benefits, Congress reacted by saying the Supreme Court interpreted us 



wrong in what we had intended in the ADA.  We had intended not a demanding, but a much broader 

standard.  And everything about the ADA that we say in the 2008 amendments in the last sentence 

conform to 504, that is because the 504 and the ADA go hand in hand.  When Congress amended the 

ADA with one sentence at the end, they affectively amended 504 at the same time. 

So, where we’re at right now is, we’ve got compartment 1, that some children with concussions might fit 

with relatively low odds, if that was the only condition.  Second possibility is 504, and before we go back 

to what 504 is involved in, the third is this broad, whiter area; there’s 12% here and 2% here, there’s 

86% of the children out here.  And what we end up doing is, in effect, drawing, and pardon my drawing, 

what I attempted here, but drawing another circle.  And this circle, this sort of third circle, is – this area 

in here is what I’ll label – now, again, this is IEP, that’s IDEA, Individual Education Program, 504 Plan or 

service agreement, for a child who’s eligible under 504, and this third circle is often called under state 

law or local practice, or just simply good education as well as good health, is what is often called an IHP, 

an Individual Health Plan.  I was just in Connecticut last week, they call it their medical plan.  Some 

people would just call it good sense.  If I had to put a metaphor here, I’d say if blue is 504, this is 252 – 

half of 504.  The point is, out here, you’re still helping the child in terms of whatever the child would 

need under the kinds of recommendations that you’ve learned about through the other Webinars and 

through BrainSTEPS and other organizations.  You document that, typically, just to make sure everybody 

is on the same page, with something that you may call a medical plan, and that, then, attends to the 

student not just returning to the playing field, but returning to learn in school, and providing at 

appropriate interventions and accommodations, even though the child may not be 504 or IDEA.   Those 

are our three circles. 

Now, the one that sort of causes the most difficulty for some of you, at least, is the blue circle.  And for 

that, I have an eligibility form that we can look at quickly, that gives us the definition of disability under 

504.  So, if I turn to that part of the eligibility form that looks at what are the sort of essential 

requirements of disability, under 504 and the ADA, you find that there are three pieces, and you need all 

three for a child to qualify. 

One, mental or physical impairment.  That’s easy in our case.  If the child has experienced one or more 

concussions, then we can just put in “concussion” here, a recognized medical diagnosis that’s a physical 

impairment.  And if it reaches the level of this sort of controversial, as I understand it somewhat 

controversial, diagnosis of Post-Concussive Syndrome, that PCS could also fit here.  But “concussion” 

would be sufficient.  But although it’s sufficient for number one, it’s not sufficient for disability under 

504.  That’s the impairment. 

Number two, what’s the major life activity?  Now, the original major life activities listed as examples in 

504, you see here with a white background, issues like learning.  And the problem is that although 

concussion certainly can effect learning, most of the time, it is not substantial, which is the third 

element.  But Congress, when it amended the ADA, it’s first way to liberalize eligibility was to add 

additional explicit examples of major life activities.  And those of you in the health and medical fields like 

nurses, who know more about concussions than I do, can point out that for many children, maybe every 

child with a concussion, we have issues typically about thinking and/or concentrating, and/or sleeping, 



as well as learning; any one of which would be sufficient, but you could check off all that might be 

triggered by this child’s concussion, and add any others that are of equivalent importance.  But here, I 

can’t automatically think of any, because some of you might say sort of “processing disorder,” 

something like that.  Well, it seems to me the processing disorder is already covered under “thinking” or 

“learning.”  But if there was something equivalent, but not already covered here, you would list it here. 

But finally, and most importantly, although a concussion can affect one or more of these major life 

activities, the next question is, whether that effect or limitation of the impairment on the major life 

activity is substantial.  Now, although it’s not in the law, certainly in our language, “substantial” is an 

imprecise term of gradation, and we have other adjectives or adverbs that are less, such as “moderate,” 

“mild,” “negligible,” and I suppose some that are more.  But it just has to be substantial.  For those that 

tend to think in numerical terms, it is not precise, but if we used an ordinal Likert-type scale, 

“substantial” could be roughly equated to a 4 on a 1 to 5 scale. 

Now, what did Congress do in the 2008 amendments that may well be relevant to us?  First of all, 

Congress reversing three Supreme Court decisions that it interpreted, 504 and ADA, now it’s explicit.  

And the point is, and hopefully – I’m getting some background noise that hopefully you’re not getting, 

all of a sudden, and if I – 

>> We are getting it.  Okay, now it’s gone. 

>> Yeah, it’s gone now, thank you. 

>> My first – while they deal with it, and hopefully it will not become substantial, otherwise we’ll have to 

exert 504 here, but my first point is, don’t look at those Supreme Court decisions, because they have 

been, in effect, overruled.  Congress has made clear what its intent is, and it’s as follows:  That you 

would measure substantial, and this is often what I’d call an educated estimate, and I’ll explain why in a 

minute, without – not with – the effects of mitigating measures.  So, if this child with a concussion has a 

problem with concentration, that is substantial without medication.  But it turns out that the parents 

have consented, and a physical has prescribed, medication that alleviates that condition, such that with 

the medication, the child’s effect is less than substantial, this child would still qualify, because the 

measurement is without. 

Now, why did I say “educated estimate”?  Because we’re not going to do a quasi-experimental or 

experimental design where we withdraw the medication and, through a blind study, would take baseline 

data and use placebos to determine the effect with and without.  We’re going to have to just get some 

information historically as to what the child was like in terms of concentration or thinking or learning 

without, and then, what happened with the concussion and make an educated estimate, because 

sometimes what the parent judges, what a physician judges, what a teacher judges may not be the 

same, but this is a team-based decision, like the IDEA.  The team is listed at the top of my page, including 

two or more people that are knowledgeable about the child, such as the parent, knowledgeable about 

the meaning of evaluation data, which here, in the context of a concussion, optimally means a school 

nurse, not a school psychologist, and someone with regard to accommodations, interventions, et cetera, 

such as a BrainSTEPS consultant, such as a nurse who’s got appropriate training, who might cover two of 



these criteria and/or a well-informed teacher, et cetera.  But it’s a team decision as to whether the – 

remember, we put a concussion – affects any one of these major life activities, like thinking or 

concentration, even if the child’s on medication, without the medication.  Second, if I were an advocate 

on behalf of this child, and if this child was having episodic symptoms of a concussion, I would argue that 

Congress has said you make the determination at the time of activity.  So, for example, for a child with 

peanut allergy, who might experience anaphylactic shock, that would very clearly be substantial from 

the anaphylactic shock, even though we’re not going to give the child a peanut to determine that.  

We’re going to just rely on our medical information. 

And finally, that Congress has said, interpret close calls as sort of 3.8 liberally, rather than 

conservatively.  But if the child has a mild condition, there’s no way it can be rounded off to substantial.  

The only problem is that these three criteria do not include, because the typical eligibility, unlike 

concussions, is typically for something like Crohn’s disease, a food allergy, asthma, ADHD, which is a 

long-term and/or permanent condition, whereas concussion, as Brenda described, BrainSTEPS layers of 

assistance to you, sort of uses a rule of thumb without being super strict, because there can be other 

issues, but rule of thumb of four weeks.  If I heard her correctly, current information is, and this 

information tends to change, but sounds like what I’ve otherwise seen out there, which is that 90% of 

children with concussions, if that’s the only issue, recovers sufficiently within four weeks. Well, we have, 

then, an implicit fourth criterion that we’ll be looking at momentarily, which is duration.  How long, and 

how long does it have to be for 504?  Let me postpone the answer just so, again, visually, we’re going 

back to the point.  Some kids are IDEA, some kids are 504.  Some kids with concussions are neither, but 

would be entitled to the same sort of interventions without all of these federal legalistic rights typically 

under something we might call an IHP.  That brings me back to our basic outline.  As we talk about the 

alternatives, hopefully you have a better idea. 

So now, the three separate legal categories, again, IEPs, that signals IDEA; 504 plans signaling what we 

just did, the wider definition of disability under Section 504 and the ADA.  And the third category, 

beyond those two, but still best practice, as well as good sense, something like an individual health plan.  

And I’m just fudging on “something like,” only because knowing that states and local practice vary in 

terms of the terminology.  But the concept is the same. 

Now, looking at each separately for a minute, IEPs will require eligibility – and you’ll see that I’ve broken 

things up into sort of two issues that I’ve tentatively called, because they both start with the letter “E,” 

eligibility.  That’s the first question for a child, under any of these three circles.  And it’s the key 

question, because many times the parent, the nurse, the well-meaning teacher, the BrainSTEPS folks 

and other proactive folks who want to help children, they, to me, legally get the horse before the 

wagon; they immediately want to go to interventions.  That’s fine, but if you’re going to those 

interventions and putting them under an IEP, I must remind you that at least if we do it in the legally 

sort of correct way, we first look at, is the child eligible for an IEP, before we start talking about the 

entitlement, or what’s appropriate under the IEP. 

Now, I’m still under IDEA, but for those of you who are familiar with the IDEA, you understand that the 

red circle that I’ve used to describe this has an edge to it that is not a fine line; that the red sort of 



leaches out beyond its boundary to something that, under the IDEA, we call “child find,” and that is that 

if we have, in the individual circumstances of this child, reason to suspect that the child might be 

eligible, and I’m emphasizing these somewhat ambiguous words, then the IDEA imposes upon the 

district a legal obligation for evaluation, evaluation to collect the data and analyze it, to determine 

whether the child meets the two-prong standard under the IDEA, the two prongs being the criteria of 

classification, like OHI, and the need for special education.  My point is that there is a wider obligation 

that leads to eligibility, which is when you have reason to suspect.  That’s when you must do a formal 

evaluation. 

But when there is reason to suspect will vary.  For example, if this child has now experienced, like some 

of the NFL players I see, a series of concussions, and is exhibiting some very strong effects of these 

concussions that would seem to necessitate special education, but we’re not sure, then let’s evaluate.  

Now, I’ve said this before, but I’m just taking it in steps.  If we stick with IDEA, first step at the outer 

boundary is “child find.”  Now eligibility; one, meeting the criteria for one of the recognized 

classifications, and then, if I follow the legal language in the IDEA, by reason thereof, meaning causation, 

it’s the concussions, not something else, like English language learning, or a specific learning, but it’s the 

concussions that have caused the need for special education, then that child would be eligible.  Some of 

you are familiar with what I call the “bridge” between those two elements, or prongs; and that is, if the 

child does meet the criteria, is there an adverse effect, or impact, upon educational performance?  But 

rather than complicate it by listing that as a second intermediate criterion between the other two, 

making for three, my view is, if there is an adverse impact, then the question is, how much of one?  And 

my answer is, the need for special ed, and thus, it’s implicit in both the classification and the need for 

special education. 

The two most likely – but there may be others – but the two most likely are Other Health Impairment 

which, if I paraphrase it, basically is a chronic or acute health impairment that has an adverse effect, and 

then we’d get to the resulting need for special education; or Traumatic Brain Injury, this notion of an 

external force that would affect, have an adverse effect, on educational performance, which concussion 

very well may be.  But remember that the child find “red flags,” here I’m mixing metaphors, but often a 

parent will say this is the sixth concussion, when are you going to see the fact that there’s reason to 

suspect the need?  So, these red flags are the concussions, the diagnoses and the symptoms that the kid 

is exhibiting, as a result.  But for both child find, and ultimately eligibility, don’t forget the need for 

special ed.  And here, the indicators can be multiple, and do not have to be all of them.  It could be the 

student’s behavior, like, how alert is this child?  It could be his academic progress, obviously, in terms of, 

is he getting his assignments done?  Are his grades going down?  You looked at these multiple sources 

that come from teachers, parents and medical personnel.  And you, in this case the collective you, the 

IEP team which has certain prescribed members on it, look at this.  But remember, again, that it’s not 

scientific.  A kid’s grades could still be, let’s say, A’s, but maybe that’s based upon effort, an inflated 

grade reading and whatever else.  Nevertheless, if he’s having trouble with assignments, and his 

alertness is down and we have other behavioral indicators, the nurses in the audience will certainly 

recognize that symptomology can vary from individual to individual, and it’s an ad hoc, sort of global 

considering multiple bases as to whether we come up with a particular, in effect, diagnosis here, being 



eligibility.  If the child is eligible, then we have a new acronym.  Under IDEA, they’re entitled to free – 

meaning no cost to the parents – appropriate – and this level of entitlement we’re going to move to – 

public – in a public school for a child with concussion, but I suppose could be a child in a private 

placement or residential, if they have other issues with regard to special ed, and education – it’s not just 

reading, writing, arithmetic, but in a special ed context.  Whatever that child may need, which can 

include all sorts of interventions beyond your sort of classic, core high school curriculum. 

Now, if we move – if you’re following me, so far, we’re still under the IDEA, but we’ve moved through 

three stages.  One, child find.  Two, eligibility, which we lumped together under the broader category of 

eligibility.  If the child is eligible, then we have this entitlement, FAPE.  And FAPE, under the IDEA, 

includes many procedural requirements, including giving the parent a notice of procedural safeguards, 

including their right to go to a hearing, an IHO, an impartial hearing, or to file a complaint through the 

complaint resolution process, and to have certain members on the IEP team, and the IEP itself have 

certain elements, such as objectives or goals, and the notion of an obligation to implement that IEP.  

And finally, if we consider all of that procedural, what about the quality of that IEP?  And the IDEA, 

based upon the Supreme Court decision of Rowley versus Board of Education of Hendrick Hudson School 

District in 1982, and all the post-Rowley lower court cases, and Congress itself has said an IEP doesn’t 

have to be best practice or optimal, but it must be reasonably calculated to yield meaningful educational 

benefit, again, reminding you of where I started.  That doesn’t limit you in the IEP to just do what’s 

reasonably calculated.  For those of you that fly like eagles and do evidence-based best practice 

educationally, medically and even parentally, I commend you, and there’s nothing wrong with doing 

that, it certainly doesn’t violate the law.  But the basic minimum that you definitely have to reach, and 

hopefully exceed, is reasonably calculated to your benefit. 

That’s all for our framework.  What we had is the red circle.  Now we got to the blue circle, Section 504, 

and its fraternal twin, the Americans with Disabilities Act.  Here are the full names of both Acts moving 

us along, although many districts do not necessarily realize that.  Child find does apply under Section 

504, just like it does under IDEA.  The difference is that here, the reasonable suspicion is not eligibility 

under IDEA; but rather, the broader eligibility, which is that I have reason to suspect that the child may 

have an impairment, that is, may have experienced, in this case, a concussion, or more than one 

concussion, that affects major life activities, such as thinking, sleeping or concentrating, to a substantial 

extent.  That’s why it’s broader than under the IDEA.  But otherwise, it’s the same concept, and is just as 

well legally enforceable, and I can show you court decisions and OCR, the Office for Civil Rights, which is 

the agency that administers this Act.  OCR LOFs, Letters of Findings, that say districts have violated child 

find under 504 because the regulation says that there is an evaluation obligation under 504 for those 

three elements I talked about, when the child is reasonably believed to qualify, even though ultimately, 

maybe the child doesn’t qualify.  We find out through an evaluation.  The evaluation is targeted to the 

three elements we looked at on the eligibility form:  Mental or physical impairment, easy for 504 and 

concussion.  But major life activity – relatively easy, but which one, or multiple ones.  And the hardest 

part is substantial and, what is otherwise a fourth criteria in implicit here under substantial, and that is, 

the notion of duration, which we will come to. 



So, here, I’ve just simply repeated or implied that one or more concussions may fulfill the first element, 

and the connected major life activities.  But the key questions are, is the effect of the concussion 

substantial and sufficient duration?  Whether the effect is substantial, for those of you such as nurses 

who are looking against what frame of reference, this is the same kind of thing that happened to me 

when I went into a nurse’s office, or a nurse practitioner’s office, with regard to a sudden asthmatic 

episode.  They have me blow into a tube in some device that came up with percentiles, compared to the 

average adult.  Similarly, when we’re looking at thinking, concentration or sleeping, we would be looking 

at sort of norms, or percentiles, or standard scores – some other statistic that’s using the average 

student in the general population, which is not the school district, but the State of Pennsylvania, Iowa, 

wherever you are; or even better, if you have such data, national, and, as we said before, based upon 

the ADA amendments without the mitigating effects of medication, and at a time that the concussion is 

active. 

But what about sufficient duration?  Tentatively, as a very approximate rule of thumb, without looking 

strongly yet because we don’t have any solid court cases directly on point, but if we look by analogy to 

some of the employment cases, and to what the 504 regulations and the ADA amendments said about 

record of impairment, or regarded as, they use six months, and maybe that six months is a rough 

approximate rule of thumb.  If it is, even if it’s plus or minus two months, so even if it’s four to eight 

months, if you listened again to Brenda’s introduction, she said 90% are less than four weeks.  Four 

weeks doesn’t come close to even four to eight months, if I use a broader standard. 

Now, the third alternative, again, and then we’ll apply this within the remaining time, but the third 

alternative are what I call Individual Health Plans, also called Medical Plans, also called 252 or common 

sense, or just with good health safety issues.  But whatever you call them, some states have laws that 

require these IHPs and specified circumstances.  Oregon requires it for kids under the IDEA, as to what 

they need for adaptive PE as a way to make sure that a special ed child has well-informed – well health-

informed – adaptations in terms of physical education.  In Minnesota, there’s a state law that has to do 

with nonsyringe Epipens, which is another issue which was increasingly, like Connecticut just changed its 

law with regard to Epipens, and sometimes associated with Epipens, regardless of concussions, you see 

language about health plans.  In Missouri, it’s tied to allergies.  In Indiana and Texas, it’s tied to diabetes.  

And I would not at all be surprised if we had a state that has already, and I haven’t heard about it, or 

very soon comes up with a state law about concussions that will require health plans. 

But now, it’s time to move to Part II.  We take that sort of three compartmentalized basis of IDEA IEPs, 

504 plans and health plans under state law or local practice, and we now look for the cases.  And we 

look for the cases, though we have limited time, but again, for those of you who want a little more visual 

organization and a little more complexity, there’s an article I had written with someone named McGuire, 

so it’s Zirkel and McGuire.  And in this article, for which we can always get you the citation, but those 

who can scribble it down quickly, it’s a roadmap to legal dispute resolution for students with disabilities 

in general.  And it appears in a journal that some of you are not familiar with, called the Journal of 

Special Education Leadership, again, for copyright reasons, you’d have to go through the formal way to 

get it.  But this article came out in September of 2010.  The basic purpose was to show parents in 

general, and nurses and the educators, what are these sort of various avenues that are available?  And 



you’ll see that this leads to our notion of cases.  Under 504 and the ADA, a child who is under the blue 

circle, or might be under the blue circle in terms of child find, one option is to go to OCR, the Office for 

Civil Rights.  It will investigate.  It will either resolve the matter voluntarily among the parties, or issue a 

letter of finding.  And that’s an agency giving us guidance as to its interpretation of Section 504 of the 

ADA.  It’s interpretation is not binding on courts, but they often find the agency interpretations 

persuasive, and so, it pays to look.  Second alternative is the parent can file for an impartial hearing, and 

that IHO decision can then be appealed to federal court.  And so, we may end up with case law from an 

IHO, or a court under 504. 

Then we move to IDEA.  Now, if the kid is covered with an IEP, he’s double-covered with 504, and that 

parent can access those two avenues, or the district’s grievance procedure, which is not as formalistic.  

But now, I move to IDEA.  The parent can, only if the child fits under eligibility or child find here, file a 

complaint with the State Education Agency, the SEA.  We call that the CRP process, and there’s a formal 

investigative report or corrective action plan that gets reported, I will list it as one of our so-called 

“cases,” or the parent, just like under 504, but usually at a different avenue, files an impartial hearing, 

and then can go to state or federal court, usually goes to federal court.  So, those avenues lead to what 

we’re calling “cases” here in Part II, and using a wide basket to get everything we can, because it’s not 

clearly settled, what do we find? 

Well, first of all, with regard to eligibility, in some of these cases, the parent argues eligibility under 

IDEA.  Some are 504, but often the parent will argue both alternatively.  We have very few cases.  We 

have a California Hearing Officer decision which, unfortunately anticlimactically, we don’t have a ruling 

that helps us, because the parent filed too late.  But it reminds all of us that when we follow these legal 

procedures, there’s a period which basically amounts to, but it gets more complicated, but basically 

amounts to approximately two years, that if there’s a violation for eligibility or entitlement under the 

IDEA, you must file within two years.  This parent did not.  The Hearing Officer dismissed the case.  Now, 

under 504, the statute of limitations can be shorter or longer, because it’s analogous to state law.  But 

without getting into the details, this case was IDEA. 

Here, we had a complaint resolution process, decision from South Dakota in 2012.  And here, they nailed 

the district, because the district had done an evaluation under the IDEA, but had done so without 

meeting the standards procedurally and substantively, and thus, the state concluded that this district 

had provided an insufficient evaluation.  That doesn’t say this child with a concussion was eligible, it just 

meant there was reason to suspect the child was eligible.  That triggered the evaluation, then they did 

the evaluation wrong, presumably are going to have to go back and do it correctly. 

In Pennsylvania, we had a Hearing Officer decision in a town in either the middle or western part of the 

state, where the Hearing Officer concluded the opposite of this South Dakota case, that this district had 

done an evaluation, with help and consultation from BrainSTEPS, and the Hearing Officer concluded that 

it had met standards, and that the child was not eligible under the IDEA. 

Another separate case, in the same school district, went to federal court.  And this is one of the few 

court decisions in the middle district of Pennsylvania.  This past year, the court said, well, the kid may 



not be IDEA-eligible, but you didn’t evaluate the kid under 504.  I’m sending it back for you to evaluate, 

does this child qualify?  Again, it leaves us with a reminder of 504, but no clear guidance about issues 

such as duration.  Now, since Brenda had I had written the article, there are two new cases that I found; 

one was an OCR Letter of Finding out of California, in 2013.  Here, the child had two successive 

concussions, was experiencing a fairly long duration of severe symptoms, and the district had not 

evaluated the kid for 504.  Again, this doesn’t say the kid was eligible, it said they should have evaluated.  

And then, we’re back to Warrior Run, that same school district, a new Hearing Officer case, where, when 

it was remanded back, remember this one where it said possible 504?  They evaluated, they said the kid 

was not eligible, and the district won.  The child had concussions, more than one, but did not meet the 

criteria we looked at under IDEA, or 504, hopefully got an IHO, but that wasn’t the legal issue.  And it 

shows us, again, that just because a child had a concussion, it does not mean that they’re necessarily 

eligible under IDEA or 504.  It’s a case-by-case determination, based upon these rather broad standards 

that we’ve talked about. 

Now, if I have not gotten your allergy, your ambiguity allergy, activated yet, get ready!  Here come some 

unsettled issues.  Now, notice that I’m now talking about some legal developments, very recent, as a 

result of the ADA amendments of 2008, but they’re specific to employees, and are not directly 

applicable to students.  Thus, it will be left to a Hearing Officer or a court, or OCR, to determine whether 

what I’m about to tell you applies to a student, by saying yes, there is a sufficient analogy.  And in the 

past, courts have often looked to employment by analogy, but at times have distinguished and said no, 

that’s significantly different, and we’re not following it.  Now, what are we talking about here?  In the 

wake of the 2008 amendments, the Equal Employment Opportunities Commission, the agency that 

administers 504 and the ADA for employees – not students – have come up with regulations that have 

broadened out their previous regulations, in light of what Congress said. 

And in their regulations, they have a regulation that says, I’m quoting, “the effects of an impairment 

lasting or expected to last fewer” – now, remember my rule of thumb, six months?  This said, “fewer 

than six months – now we get some weasel words – “can be substantially limiting...”  Now, first of all, 

this doesn’t tell us how much fewer.  What it’s simply saying is, for an employee, the rule of thumb I 

gave us for students as an approximate rule, cannot at all be used as an absolute rule for employees.  It 

could be less, but it doesn’t say how much less.  But my guess is that they’re talking about something 

close to six months, like five months or four months, not one day.  But it’s not super clear.  However, in 

the appendix to these regulations, to sort of clarify -- because if I were an advocate, I’d be looking at this 

language and ready to hammer home – but if I were on the other side that was trying to be a little bit 

strict about following the law, I’d say wait a minute, even if these are applicable by analogy, look at the 

appendix.  And it says, “Temporary, non-chronic impairments of short duration, with little or no long 

term...”  Now the words I’ve left out – or permanent – “... impact are usually...” Now, of course, there’s 

another weasel word, but “usually” meaning “often, but not all the time,” “Not disabilities...” And then it 

lists various examples in the next sentence, but it says “include,” and it gives examples, and one of them 

is concussions. 

So I’m saying, if I read these two together, this would seem to reinforce my – and I try to be impartial 

about this – my impartial impression, which is that many children with concussions are not 



automatically or otherwise eligible under 504, and thus, probably not IDEA, but this is the broader 

notion of 504.  But, given that we have this notion of fewer than six months, and the words of “usually,” 

there certainly can be individual exceptions, just like the BrainSTEPS’ two-layer approach that there may 

well be more long-lasting, where some may be 504. 

Now, I’m sticking with employment.  I’m sticking with my condition, which is not clearly settled by the 

courts, but I just showed you the regs.  How about court decisions?  Well, here’s a fourth circuit case, 

that’s the Carolinas and Virginia.  It’s not the third circuit, which is Pennsylvania, but it’s a high court.  

Here, we had an employee who worked for some private corporation, but that’s irrelevant.  It could be a 

public governmental organization, like a school district, who had a broken leg.  And the broken leg had a 

seven-month recovery period.  The fourth circuit, citing the regulations, saying it could be six months or 

even less, says, we’re giving deference to that regulation.  We’re applying it here.  This employee could 

be eligible.  Now, the employee didn’t win the case, they just won going past a dismissal motion or a 

summary judgment to get to the main part of the case, which is whether they, in fact, were eligible, 

which is very likely.  But more importantly, whether this company, or employer, had not provided 

sufficient accommodations for them.  But remember, although it is a strong cord, and following that 

regulation, it has not analogy.  That was an employee.  Our question is, is the fourth circuit case 

applicable to a student? 

Now, while we’re at it, here’s a school district case.  But, it’s an employee, not a student.  And the 

employee in this case, broken ankle.  And it was four months.  Now, four months is less than six months.  

And this court said it was sufficient.  This court interpreted it very widely and said, “temporary duration 

is irrelevant,” based on its interpretation of the regulations for this employee.  But again, I would warn 

you that this notion of “irrelevant” for a lower court case, federal district court case in Alabama, 

although a published case, I would argue, looked at impartially, it’s probably just dicta.  What that 

indicates to me is that, that range of six months can be easily moved down to four for an employee, but 

still, we’re not sure about a student. 

One last case, the Baker case, came out against a religious employer, but again, it doesn’t matter for 

purpose of 504.  They had received federal funding, and thus, just like a school district, this employee 

had a concussion and other impairments, yet was not eligible, because this case, going back one side, 

looked at this language, in clarification of this language, showing that courts are, one, not necessarily all 

agreed in interpretation, but second, this was the only of the cases that was specific to a concussion, 

plus others.  I would combine these cases to suggest that the limited law thus available post-ADA 

amendments is certainly much broader, and that notion of six months is not an absolute orthodox rule.  

But, on the other hand, we must take into consideration that they may or may not be applicable to 

student cases. 

Now, what more do we have?  Well, the rest are about entitlements.  So, before I go to entitlement, my 

tentative reading is that if you have reason to suspect due to a single concussion that just has an 

unusually long-lasting effect, past that sort of four-week period, or a combination of concussions, and/or 

pre-existing conditions, such as a child on an IEP, or 504 for other reasons, those kind of cases we not 

only would be looking for more assistance from places like BrainSTEPS within Pennsylvania, but we 



would also be putting on our red flag child find lenses to examine whether in this individual 

circumstance, we should do an evaluation.  And my view is, when in doubt, might as well do it, but that’s 

just my own viewpoint.  But, when we get to the evaluation, then it’s not “when in doubt.”  Then, for an 

IDEA, we look for, is it TBI, OHI or other criteria, and does that child need special ed?  If so, the child gets 

an IEP, including whatever health plan they need, to me subsumed within it, to you maybe as a separate 

document.  But we solve it legally, at least, including 504.  If not, we go to this notion of duration, and 

my view would again say it may not be six months, it may be as little as four months.  But I see no legal 

authority yet which would strongly indicate that a period of four weeks or less would be sufficient to 

trigger 504, at least at eligibility.  But I leave to you – my job is to give you as current as I can the state of 

the law.  And then you, with local counsel, will make your own decisions as to what is legally, as well as 

sort of culturally, prudently, socially, ethically best practice, or appropriate in your circumstance. 

Now, what about a kid who does have an IEP under the IDEA, or does have a 504 plan, because either 

the kid already had one, or because this district, unlike my advice, was more liberal?  If you give a kid an 

IEP or a 504 plan, even if they didn’t meet the standards, then they are legally considered to be eligible, 

unless and until you duly exit them out with appropriate procedures.  So in Mount Zion School District, 

you had a kid who was home bound for a specific learning disability, who subsequently experienced 

what a physician diagnosed as post-concussive syndrome.  And the whole issue in the case was least 

restrictive environment, was home bound the appropriate place?  And I don’t see it as of essential 

importance to us, except to just remind us that when a special ed kid has a concussion, this may change 

either LRE or FAPE, because it’s a new need that we need to consider. 

Secondly, the Marquette case is a Michigan case that’s not a Hearing Officer, but the Complaint 

Resolution Process where the state investigated.  And once again, it was a child who had an IEP  because 

of specific learning disability, who had a concussion, but the district blindly just looked at the SLD and 

forgot that this child’s individual needs changed as a result of the concussion, which would dictate the 

meeting of an IEP team to see whether and how we should be changing that IEP. 

The Council Rock case came out more recently than our article.  A Hearing Officer in Pennsylvania had 

an IEP of a student which provided FAPE to the student, who also had post-concussive syndrome, and 

because the effects of this were abating, because they did revise the IEP, they faded out, successively, 

the level of services.  The parent challenged that, saying I don’t want fading.  And the Hearing Officer 

said no, I see that it was reasonably calculated.  In fact, just like you would increase services when  a 

child’s symptomology would increase, you would fade it out with due procedures, which they had 

followed in this case. 

A new Massachusetts Hearing Officer case – here, what happened was, the parent brought a faith claim 

based upon 504.  Now, unlike many district beliefs, 504 does require FAPE, which could be special ed, in 

this case general ed.  But the parent was arguing that the accommodations and interventions in general 

education were not sufficient for FAPE.  The Hearing Officer said, sorry, but I’m dismissing the case 

without prejudice.  If that’s your argument, you’ve got to get me more specific details as to what’s 

wrong; you just can’t simply say, “There’s something wrong here,” when you haven’t provided sufficient 



information for me to determine that there’s a prima facie, that is, a colorable claim that would warrant 

my jurisdiction. 

Beyond 504 and the IDEA, which is all we’ve talked about, are there any other legal cases that we might 

at least briefly be aware of?  Yes.  One is negligence, where the suit against – here, it was a coach, but it 

could be the nurse, it could be the school district overall – whether you put the kid back in the game, 

which the coach was accused of here as violating sort of what is reasonably expected practice for 

coaches, which is slowly changing as we’re learning more about concussions.  In this case, they said that 

that coach did not breach his or her duty based upon what was then current due diligence, and that the 

court never got to another element, which would be even if the coach had violated due diligence, and 

the kid was injured, causation you’d have to prove.  Was it the lack of due diligence that caused this kid 

to get hurt on the football field, or was it some other reason?  All it’s really reminding us of is, not just 

athletics, but whether it’s on the playing field where concussions first created this awareness, or in a 

back to school program.  Have we violated our duties of due diligence in failing to either evaluate the 

child, or, more likely, failing to provide appropriate treatment to this child?  And in doing so, the parent 

has to meet the standards of what a negligence case is.  And what is even more difficult, depending on 

state law, get past, depending upon state law, governmental immunity, which, in the State of 

Pennsylvania, would protect employees, like the coach, and the school district, and have the case 

dismissed, if your argument is improper evaluation, or improper supervision or improper treatment, 

because our state law, having to do with negligence and governmental immunity, has certain 

exceptions, such as real estate and school vehicles, that do not extend to improper supervision or 

education. 

Another case that may be of interest, just to remind us of possible liability, not only was negligence at 

issue in this case from Mount Shirey, Pennsylvania, in the federal court in the western part of 

Pennsylvania, but also constitutional claims, such as substantive due process; whether the school 

district’s omissions for this child with concussions were not merely negligent, but were shocking to the 

conscience of society, as represented by a judge.  If negligence is fairly hard to establish, substantive due 

process is even harder, except that the reason the attorney brought this as an alternative claim is, 

governmental immunity would seem to make this very, very difficult in Pennsylvania.  But governmental 

immunity only applies to state common law, not to constitutional torts. 

New state laws that have come into effect beyond sports, because these return to play state laws have 

become almost universal at this point.  But since the article that Brenda Eagan Brown and I wrote, 

Connecticut has a mandatory district reporting to the state of children with concussions.  Now, what’s 

interesting about this is, Connecticut’s law is mostly about the athletic field, but the reporting extends to 

in-school concussions beyond the athletic field, and the return to school context.  New York’s law, again, 

primarily but not exclusively, addressing the athletic context, requires training regarding concussions for 

school nurses and physical education teachers, in addition to the former version of the law now 

amended, which only applied to coaches.  We’re seeing this increased awareness and increased legal 

obligations under state law that we may not see under federal law, having to do specifically with 

concussions. 



Now, let me just see if I have – frankly, I don’t know if that was me or not – no, it is.  We have now just 

finished the slides.  We still have ten minutes, which is not a lot of time.  But I’m now going to turn back 

to my respected colleague and co-author and moderator, to see if any questions have come in, that we 

might able to, for the good of the group, address right now. 

>> Okay.  Well, we have not had any questions.  Well, we’ve had a few, but I was able to take care of 

them. 

>> Okay. 

>> So, if you have questions, feel free to type them in the question box right now, because we do have 

some time.  And now’s your chance. 

>> Now, meanwhile, can both of our voices go on, Brenda, at the same time? 

>> Yes. 

>> Yeah.  So, just to add, in a way to fill in the time, but at the same time, I wanted to first thank Brenda.  

I want to thank BrainSTEPS, and I want to thank the participants out there from different parts of the 

country, including those on different time zones, that have taken time out to listen to this old professor 

confuse you with the ambiguities of law.  Again, to remind you that, although law is important, it only 

provides the outer boundaries of this playing field, and so, if I continue this athletic analogy, most of 

you, I would suggest, stay away from the white lines at the side of this football field, and engage in best 

practice with regard to whether it’s tackling, passing or playing the game appropriately to keep kids safe, 

to keep the game exciting, and to play best practice, rather than just focusing on going out of bounds. 

>> That’s right. 

>> Finally, we’ll make sure that we post the citation of the articles that I’ve mentioned.  We can’t share 

the articles directly in terms of copyright, but we’ll post the citations of them so that those of you, 

through due diligence through your agency are own your own, go through that magic thing called 

Google, you might be able to download that information.  Other than that, I must also warn you, please 

do not email me.  I constantly am getting these legal questions from around the world, and my wife, five 

years ago, has absolutely prohibited it with threats of giving me a substantial physical impairment with 

major life activities of working, learning at life itself.  And so, I use my articles and my presentations to 

try to spread the word, otherwise, I can’t answer your email. 

>> Well, that’s completely understandable.  And we do have a few questions. 

>> Okay. 

>> The first question is, someone would like to know the meaning of FAPE again, please. 

>> Now, again, the question is, what is the meaning of FAPE?  Now, for me to answer that question, one 

way to do it at least – and let me go back to my slides if I can find them – but while I’m doing it, don’t 

forget that FAPE ends up being an issue under IDEA and 504.  So, if we were back at the slides, as I’m 



trying to find where I put the slides, here we go.  If I’m back at the slides, under the IDEA, the notion of 

FAPE is this slide. 

>> Oh, wait, Perry, let me switch back to you.  I’m sorry, I switched off. 

>> Oh, good!  Then they can’t see me bumbling around! 

>> No...okay. 

>> But if we go to this slide, FAPE under the IDEA ends up being, first of all, complying with procedures, 

such as convening an IEP team with certain members, giving notice to the parents, doing an evaluation.  

And if we do give the child an IEP, implementing that IEP.  And second, that the IEP needs to be 

reasonably calculated to yield meaningful benefit.  Now, without a slide, let’s take a look at what would 

FAPE be under 504?  And it would be procedural compliance again, except that the procedures under 

504, although similar, tend to be more streamlined. 

For example, instead of a full IEP team, which might have as many as ten members, a 504 team can be 

as few as two members.  How could that be, because two people as a team, that could meet three 

criteria:  Reasonably knowledgeable about the child – the parent, reasonably knowledgeable about 

evaluation – the school nurse, and reasonably knowledgeable about the interventions and 

accommodations – the nurse and/or the parent.  The two of them could be the team, although in many 

cases, there’ll also be the principal, or some other person. 

So, FAPE, under 504, is procedural compliance.  And then, the second is, it could be special ed, but 

frankly, for a kid with a concussion, it wouldn’t be, because if the child needed special ed, he or she 

would get it under an IEP, and thus, be double-covered.  So what it would be, would be general ed – the 

child is in with other children – but has two items, accommodations and related services, such as 

counseling if the child needs that, or occupational or physical therapy, or whatever it may be, 

transportation.  And then, what’s the standard?  Instead of reasonably calculated, unfortunately, there 

are two competing standards. 

Most courts have barred from employment the notion of reasonable accommodations.  So, they would 

say FAPE is reasonable accommodations, and necessary related services.  But if you ask OCR, they will 

say that those accommodations, interventions and related services that give the child – let me give you 

the exact language – that meet the needs of the individual child as adequately as the district is meeting 

the needs of non-disabled children.  We then end up calling that “commensurate opportunity.”  If you 

find that confusing, it is confusing, and most courts have not used it.  But OCR says that’s what the regs 

say, and they do seem to say it. 

So again, what’s FAPE?  Easy under IDEA, and the slide that’s in front of you.  Under 504, similar, but 

more streamlined with regard to procedures.  Similar, but more streamlined in terms of 

accommodations of related services that, in short, are reasonable, but some would argue that provide a 

commensurate opportunity.  Long answer, short question. 

Second question, if you have one, Brenda? 



>> We have two quick questions.  One, in terms of establishing duration, does the child have to wait 

until after symptoms have been going on four weeks, or four months, or six months? 

>> And the answer is, again, it’s like with the slide we’re looking at now.  The answer is no.  We use 

reasonable calculations.  You don’t have to – I mean, if I’ve got a – something else, I’ve got a – I’m 

thinking of Kevin Durant, the basketball player.  He hurt his foot, he got a second opinion, he’s now got 

surgery.  And apparently, he’s out for if not the season, at least half a season.  We don’t want – we don’t 

have to wait for half a season.  The medical prognostication reasonably is that he’s going to be out for 

half a season. 

So if a child has a severe concussion, or a series of concussions, and based upon reasonable medical 

information it’s going to last six months, we don’t wait past four weeks.  So, even if I listen to you, 

Brenda, when you described your four-week period, you said, “In most cases, four weeks fits in one end 

of the chart.”  But if we’ve got already these red flags that would indicate, due to complications or 

something particularly unusual, that it’s going to last more than four, we’ll allow you to move to the 

second stage.  So my basic answer is no, you don’t have to wait. 

But on the other hand, don’t go to the other extreme, and every time a kid has a concussion, oh, well, 

this might last as much as five weeks instead of four weeks, let’s do an evaluation – I don’t think the law 

requires that, but some, again, can choose to go beyond the law.  But when you go beyond the law, 

remember the price is, number one, if it’s 504, it’s an unfunded mandate.  It’s going to come out of your 

budget.  Two, it’s more meetings, more procedures, which you may screw up on.  And three, you’ve 

made it a federal issue when it not necessarily is one, and in many parts of the country, we still have 

things like trust, creativity and partnership with school nurses, parents and educators, that solve these 

problems the way it was when I was just this summer in Wyoming.  They said, “We do it the Wyoming 

way.”  It turned out they had done just about anything I would have wanted in a 504 plan anyway, 

immediately, under just Wyoming common sense. 

The other question, Brenda?  Because you said two of them, and I’m trying to get to the other one. 

>> Okay, the last question is, yes, here it is.  And it’s fairly fast.  So, in the beginning, where you had the 

slides of the circles, you had a 2% of the school population typically will qualify for a 504 plan.  Was that 

before or after the expansion? 

>> Ah, what a very good question that was!  So again, let me just grab that visual.  You may have the 

screen, or you may watch me bumbling around here in my drop-box, but I’m doing to my 504 

documents very quickly, and I’ve got one, the slide I was using, that was this one, go into this.  So, we all 

agree that this was about 12%.  By the way, this is, under IDEA, it had been increasing successively, and 

the last data that’s available, which is from three years ago, for the first time, IDEA leveled off at 12%, 

and even dropped very slightly. 

Now, the question was – here’s my answer.  A Lehigh student did her doctoral dissertation, very 

[INAUDIBLE], and became an article in professional literature.  She made a very solid estimate that 

before the amendments, it was 1%.  Since the amendments, I did a study based on data from 2009 to 



2010, the year after the amendments, federal data, not a dissertation, 2%.  And I’m now engaged in re-

analyzing the year after it.  I’m guessing that the ultimate percent is going to be about three, I’d triple it, 

but that’s a guess.  It was one, it moved up closer to two, it may go to three, but it may stop at two.  So, 

the long answer is, my 2% is a conservative estimate of post-ADA.  It may go up as high as three, but it 

may stay at two. 

And part of the problem, by the way, is because districts vary so much in their awareness of doing this, 

that it’s a very imprecise percentage, and it varies all over the country.  I can show you parts of Long 

Island and New Jersey, with well above 2%, with a, in effect, over-identify, and I can show you some 

rural and inner-city areas often predominated by minority and poor children who really probably have a 

greater need for 504, and possibly are more oriented to concussions, where they haven’t identified, and 

no one has stepped up to the plate to advocate for these children. 

I think we’ve now covered all the questions and all the time. 

>> Yes. 

>> If you have any others, email them to Brenda.  And if they get past my wife, we will answer them and 

post them, but I will not take individual email.  You must go through the great Brenda Eagan Brown. 

>> Well, Perry, I want to thank you so much for the most comprehensive overview of educational 

safeguards available to students after concussion, that I’m aware of.  So, thank you so much for taking 

time today, and if anyone does want to send me an email with any further questions pertaining to 

today’s Webinar, this is my email address.  And also, all of these Webinars will be archived and available 

online with the handouts at PaTTAN.net, and also BrainSTEPS.net.  So, thank you so much for a great 

Webinar, and we will see you in November for our next one! 


