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Legislature by Lot
by John Gastil and Erik Olin Wright

To embrace democracy, it seems one must abide contradictions. The democratic ideal requires
government by the people, but when social scale makes direct democracy impractical, we accept
a system of electoral representation instead. Our democratic ideals then give way to flawed
political institutions, which widen the gap between democratic aspiration and reality. Even those
advocating electoral reforms seek only to narrow the gap, not to bridge it.

We take a different view. In this essay, we propose forming a legislative body made up of
randomly selected citizen legislators to complement an existing elected chamber. This not only
remedies electoral pathologies but also imbues modern political systems with a form of
representation that better captures the democratic ideal. A legislative assembly chosen by lot
would draw ordinary citizens directly into the legislative process.

We call the proposed institution a “sortition assembly.” This term refers back to the
method ancient Greeks used to choose legislators, jurors, and municipal officers, which was
believed to retain power in the hands of the public.' In the modern world, the idea has gained
traction and recently received an endorsement from former UN Secretary General Kofi Anan,
who has called for democracies to “reintroduce the ancient Greek practice of selecting
parliaments by lot instead of election.” In this view, such a system “would prevent the formation
of self-serving and self-perpetuating political classes disconnected from their electorates.”™

We begin our argument by reviewing the pathologies of electoral democracy to show
how a randomly-selected citizen assembly might deepen democracy. After laying out the
principles underlying a sortition legislature, we sketch the broad contours of the institutional
design itself and discuss the need for a complementary electoral chamber. We conclude by
discussing how a sortition legislature might come into being, then offer an addendum that makes
an anti-capitalist case for this institution.

The Pathologies of Legislative Elections

Two broad categories of problems within conventional legislative elections are especially
important: those directly associated with the electoral process and those associated with the
behavior of elected legislatures.

Electoral Failures

In every phase of the electoral cycle, problems persist that sortition could eliminate or
substantially mitigate. The Electoral Integrity Project has documented the deficiencies in
electoral systems across the globe, and some of these failures plague even the most highly-rated
electoral systems.” Endemic problems include campaign finance, adverse candidate selection
biases, and problematic media coverage.

Campaigns require huge sums of money, which typically come from concentrations of
wealth. How such money influences electoral outcomes depends on a system’s laws, but private
money always finds a way because so much is at stake. Even the best public financing schemes
designed to thwart such influence come at a price, such as reinforcing major parties to the
exclusion of others and the diversion of large sums of public money.* What does campaign
finance buy? Some goes to mobilization campaigns, which serve to increase voter turnout but
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may have little secondary benefit. The bulk of the spending, however, goes to campaign
advertisements, from online posts and banners to direct mail to radio, cable, and broadcast
commercials. To augment their paid media, candidates play to broadcast and social media by
vilifying opponents and grandstanding on behalf of themselves, their parties, or their preferred
cause. Precious little of this discourse contributes to genuine public deliberation, whereby voters
might learn more than the partisan leanings of the candidates on offer.’

Elections, and particularly national ones, too often attract the wrong kind of candidate.
Many sincere, capable, and well-intentioned individuals seek and win public office. Once
elected, however, even these individuals find themselves surrounded by a greater number of
peers who exhibit an excess of ambition, ego, and stubbornness—the traits best suited to winning
partisan elections.® This reality, along with the practical obstacles posed by electoral
competition, dissuade many civic and community leaders from seeking office in the first place.”

Even when electoral contests pit a talented and virtuous candidate against a scoundrel,
that contrast may not become apparent to voters owing to a dearth of high-quality media
coverage. The Electoral Integrity Project gave more than a third of all electoral systems a failing
grade on media coverage, but even higher rated systems have problems. Governing parties often
enjoy an unfair advantage, sometimes owing to its ownership or direct influence over major
media providers. Particular political parties and organizations are denied coverage or disparaged
owing to ideological biases in the media system. When media do aim to provide more balanced
coverage, sometimes that imperative engenders a reluctance to call out poor arguments or
outright falsehoods.

Legislative Behavior

These electoral challenges engender behavioral problems. Too often, elected legislatures have
erred by commission or omission, at times carelessly but often willfully. The most visible of
these failings become textbook cases of corruption or lobbyist influence. Laws were passed to
provide dubious tax breaks, to legalize monopolies, and more. Legislatures mete out the bulk of
such favors beneath the radar of media, even when policy watchdogs bark wildly.®

One factor contributing to legislative failure is that the ideological pre-commitments
required for effective party membership simultaneously limit candidates’ creativity in generating
novel solutions. As political scientist Murray Edelman observed in The Symbolic Uses of
Politics, victorious candidates take office having already decided on the appropriate solutions.
They spend many of their years in office choosing which problems require their pre-selected
remedies.” Even when all parties recognize a problem’s optimal solution, one party’s leadership
may decide to block legislation because it can’t afford to grant the other a political victory. "

Ongoing partisan activity often amounts to a tremendous waste of human and financial
resources, which are spent not on articulating principled policy and values conflicts but instead
on posturing, strategizing, fundraising, and advertising. It is not mere nostalgia to say that there
was a time when citizens expected leaders to hold spirited and substantive debates. At the advent
of American democracy, Federalists hoped the Constitution would create an “institutional space
for free deliberation by disinterested statesmen.”'" In a deliberative democracy, the floor of a
legislative chamber can serve as the most visible stage for public argument, whereby legislators
and citizens alike might reconsider their views on weighty issues.
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Given the absence of such deliberation, it is no surprise that legislators cannot ensure the
public legitimacy of the chambers they occupy. In the United States, every metric of trust in
government, or Congress in particular, is at or near an all-time low.'> Trust in government is by
no means a uniquely American problem. Among OECD nationsy, trust in national government
has dropped roughly from forty to thirty percent ;2jbetween 2005 and 2013, with trust in political
parties remaining lower (near twenty percent) during this period.'’ The World Values Survey has
found that across the globe, the last twenty years have seen an erosion in public confidence in
self-government. Even in the United States, the proportion of Americans who approve of the idea
of “having the army rule” has risen from one in fifteen in 1995 to one in six in 2014.i3] In the
second decade of the 21* century, a third of Americans rate their country as “not at all
democratic.”"*

Sortition as a Democratic Alternative

Our proposed institutional design aims to address the problems of elections and conventional
legislative behavior, but we do not argue that sortion need replace entirely electoral or direct
democratic systems. Rather, it should stand as an equal among more familiar democratic
institutions.

Table 1 juxtaposes these alternatives to make clearer their relative virtues. Electing
representatives to councils, legislatures, and parliaments give every registered voter equal say
through the ballot, but a lay citizen exercises authority on during elections. Direct participation,
through town meetings or Participatory Budgeting, gives citizens direct and equal authority
throughout the year, but these processes have been limited by scale and scope of authority.'® By
contrast, a sortition assembly would express equality through each citizen’s chance of selection
while still exercising citizen authority directly on matters of government.

Table 1. A comparison of elections, sortition, and direct participation as democratic
alternatives.4]

Government
Extent of decisions made
Locus of decision Expression of direct public by ordinary
making equality involvement citizens
Electoral Elected council, Each ballot has | All registered
. . . None
representation | parliament, etc. equal weight voters
Citizen Sortition assembly, | Equal opportunity Limited to All
sortition juries, etc. for selection those chosen
. anyone
Direct Parthlpatory Equal direct interested in
N Budgeting, town . ) All
participation . authority being
meetings, etc. .
involved
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Each of these has a place in an ideal democratic system. Whenever feasible, a direct
participatory process might prove effective at tackling a wide range of local public problems. At
larger social scales, however, a tradeoff emerges. Elections embody the ideal of government by
the people (i.e., the full electorate), whereas sortition advances the goal of government of the
people (i.e., the sortition assembly). Pairing those together, as we suggest, helps ensure a good
measure of both in legislative bodies.

The question of which method best governs for the people—that is, in the public’s
interest—is an empirical question ultimately settled only through experience. We will say more
about this in our proposal for a sortition assembly, but our critique of electoral processes
suggests three reasons why sortition might produce better outcomes. First, elected bodies favor
the ideological and class interests that gave the governing parties a financial advantage in
elections. Money plays no role in selecting sortition assembly members. Second, reelection
pressures and party discipline constrain deliberation in elected bodies, but a sortition legislature
is more likely to study problems with open minds and discover creative solutions that transcend
conventional electoral divides.'® Third, the demographic diversity [sjin a sortition assembly
further increases the prospects for robust deliberation by ensuring a greater diversity of
experiences and perspectives than appear even in those legislative bodies that impose
demographic quotas on their memberships. Direct contact with diverse participants can lead to
recognition of marginalized voices, as has been observed in previous large-scale deliberative
processes (susing lay citizens.'’

In sum, sortition has a straightforward rationale as a democratic process of self-
government. To advance the idea of a sortition assembly, however, we have to make clearer the
principles on which one should be built. Once we’ve done that, we will spell out in more detail
our specific vision of the design of such a body.

Principles for Designing a Sortition Legislature

Serious questions must be addressed in designing a sortition legislature, and we wish to lay out
two sets of related principles before undertaking such a design. We view these as the principles
that should guide any legislative reform or overhaul. We phrase these in the broadest possible
language to ensure that we convey them as general principles, which might be satisfied in any
number of ways—including ones that lie outside our own vision of a sortition legislature.

The principles we use to build our proposal address different levels of concern. The first
set of principles—inclusion, control, and equality—aim to ensure that the legislature embodies
fundamental democratic values. The second set focuses on the deliberative quality of a
legislature, including the education and resources required by the legislators, the necessary
conduit connecting the public to its representatives, and the need for an accountability
mechanism.

Democratic Principles

Political theorist Robert Dahl offers a definition of democracy that emphasizes five principles a
democratic system must embody: inclusion; control of the agenda; effective participation; voting
equality; and enlightened understanding. Dahl stresses that no existing system can fully meet
these five criteria, but they serve as a sound basis for judging ostensibly democratic institutions,
such as the sortition legislature we propose.
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Inclusion

The first principle is inclusion, which requires that a democracy make every effort to
include all the persons within a political unit, save those who are transient (e.g., non-residents
and tourists) or incapable of representing their own interests (e.g., children and the most severely
mentally ill). For our legislative design, this means that the body’s membership should be as
represent?;[ive of the citizenry as possible. Representational legitimacy hinges on meeting this
criterion.

Random sampling’s logic has much in common with the inclusion principle. Survey
researcher worry over response rates, land lines versus cell phones, and other recruitment
challenges. As the Pew Research Center insists, each person with a telephone of any kind should
“have roughly the same chance of being called.” Census workers face a similar but greater
challenge. They aim to find and take note of every person residing in a country, regardless of
whether that person has a phone or even a home address.

We leave open the question of what population data provides the standard against one can
best judge inclusion. A sortition legislature’s realization of the inclusion principle could be
judged against a census of the adult population, survey data collected by nonpartisan polling
firms, or voter registration data collected by the various states or provinces in a country.
Whichever serves as the sampling frame, the principle of inclusion calls for equality in the
likelihood of selection.

A second concern, however, arises once an initial random sample is collected. The
inclusion principle further requires that every person so selected has an equally viable
opportunity to serve in the sortition legislature. In jury service, for example, the summons from
the courthouse comes with a legal protection for those who might worry that serving on a jury
could put their job at risk. The jury selection process may not go far enough, however, in that
long-term service—such as on a murder trial or an ongoing grand jury—could be financially
ruinous for someone whose income supports a family. Thus, a serious effort must be made to
realize the inclusion principle by making the sortition service opportunity a real one for people
from diverse life circumstances.

Control of the Agenda

Dahl also requires that a fully democratic system have control of the policy agenda. A system
lacking this power is one in which citizens or public officials might make important choices, but
the questions they address are beyond their control. In the abstract, this principle is a
straightforward requirement that a political unit not be subject to agenda constraints imposed by
a “foreign” power. In practice, democratic systems operate with multiple levels and institutions,
such that a given body might have legitimate constraints. Thus, a provincial legislature works
within limits imposed by a national constitution and federal laws, as well as larger economic
forces.

This principle highlights the limitations of the most innovative experiments in civic
engagement, most of which restrict the agenda that frames deliberation. The Oregon Citizens’
Initiative Review Commission, for example, can choose for citizen analysis only from among
those initiatives and referenda that appear on the ballot. The randomly-selected panelists on this
body have even less control, in that their invitation stipulates the issue they are invited to
discuss.” The British Columbia Citizens’ Assembly had greater leeway, but its charge was to
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reform the electoral process and nothing more. Had the Assembly’s members strayed to another
issue, such as social services or criminal justice, the provincial legislature likely would have
disbanded it. At best, the Assembly would have produced a recommendation that would not have
been put to a public vote.*’

A sortition legislature will have limits analogous to those for existing legislative
assemblies. The agenda principle, though, argues for the broadest possible scope for its
deliberation. It should be authorized to exercise its influence on the same range of issues as other
bodies at comparable levels of government. For practical reasons, one might initiate a sortition
legislature with a more limited mandate, but the training wheels should come off the bicycle as
soon as the body is ready to explore the wider policy world.

Effective Participation and Voting Equality

Our third principle joins the next two of Dahl’s criteria, which require that each member of a
democratic system have an “adequate and equal opportunity” to express policy preferences and
vote at the decisive stage of decision making. In a legislative context, these go hand-in-hand.

The members of a sortition legislature may divide themselves into committees, set up
rules regulating floor speech, and otherwise organize their work, but none of those policies
should result in unequal opportunities for legislators to speak and vote. If the body differentiates
assignments and authorities, such as the power to bring a bill to the floor for debate, it must do so
in a way that avoids concentrating power over time in a subset of the legislature.

Dahl stresses the adequacy, as well as the equality, of opportunity to avoid another
hazard that citizen bodies often face. Deliberative Polls, for example, often bring together
hundreds of people to discuss a series of issues in small meetings and large plenary sessions.
Even with numerous breakout sessions, the agenda is so crowded and the issues so complex that
a single person has little chance to do more than tell anecdotes, ask some questions, and get
answers from a panel of experts. Toss in a few spirited conversations during breaks, and it adds
up to a moving experience of frank political talk for those fortunate enough to serve.”> The sum
of such interactions is not, however, adequate.

The implication for a sortition legislature is that special care must be given not merely to
equalizing participation and voting, but also to preparing the legislators for the complexity of the
task placed before them. This concern flows directly into the next set of principles we consider,
which aim to ensure the legislative body’s deliberative capacity.

Deliberative Principles

Dahl’s has a fifth requirement that takes his definition of democracy beyond many conventional
conceptions of the term. He insists that a political system can fulfill its democratic promise only
if it achieves “enlightened understanding.” In Dahl’s words, “Citizens ought to have adequate
and equal opportunities for discovering and validating...the choice on the matter to be decided
that would best serve the citizen's interests.”> Of course, as in the other principles, the full
realization of this principle is attainable only by degrees. Nevertheless, the aspiration toward it
encourages careful attention to the quality of deliberation.

Education and Resources

Every form of citizen deliberation has built into it an educational component, along with staff
and resources that make it possible for citizens to do their jobs. Juries have an orientation, a
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commissioner, a bailiff, and unseen support staff at their disposal. Even the judge serves the jury
by doing a tremendous amount of pre-trial work to make the proceedings run smoothly. Recent
jury reforms in the United States, such as allowing juries to take notes or ask questions (through
the judge), have been implemented by courts to make more manageable the demanding task that
they give to their juries.

Professional legislatures have even more elaborate systems of education, staffing, and
professional assistance. To take the U.S. Congress as an example, the members receive an
extensive orientation to their job after getting elected. Members then have access to a
Congressional Research Service, a Congressional Budget Office, personal and caucus staff, and
everything from web designers to tour guides to custodial staff to make their institution run
properly. The Budget Office alone has an annual appropriation approaching fifty million
dollars.** A properly designed sortition legislature can draw on resources such as these, but it
will require a more fundamental training process for members unfamiliar with government’s
basic operation.

Deliberative Public Input

Legislatures already have numerous vehicles for soliciting public input. To write to one’s M.P.
or Congressperson is almost a cliché of public engagement, though such letters are usually
counted more conscientiously than they are read. Periodic town meetings and open committee
hearings both afford opportunities for lay citizens to speak, but these events often devolve into
performative rituals. To have two minutes at a microphone with no response is hardly an
adequate opportunity.

The deliberative input principle does not require dispensing with traditional forms of
speech, but it calls for the creation of a surer conduit for gathering, recording, and responding to
reflective public input to inform the legislature’s deliberation. Were this an elected body
accountable to campaign contributors and party leaders, such input might carry little weight, but
a sortition legislature comes into being without a fixed agenda. Its members may prove more
receptive to public input, particularly if the voices it hears come from the same kind of
deliberation now asked of the citizen legislators.

Fortunately, there already exist numerous models for gathering public input through
various means. Some of these gather small samples of citizens, in the same sortition model.
Citizens’ Juries, Consensus Conferences, and Planning Cells have all proven their ability to
produce sensible judgments.” In this case, though, the imperative is to devise a process that
more readily draws in the wider public. After all, the sortition legislature itself provides a
deliberative microcosm of the full citizenry. Experiments in crowdsourcing legislation,
adaptations of face-to-face issues forums to the digital environment, and other online
technologies could be harnessed to facilitate such communication.* In spite of the public’s
reputation for cynicism, research suggests that citizens relish opportunities to participate in these
kinds of forums, particularly if the events connect back to a public official with the authority to
act on their input.*’

Oversight and Accountability

The final principle in this set aims to address a problem common in all legislative bodies, be they
elected, appointed, or selected at random. The design for a sortition legislature must put in place
some mechanism for internal oversight to hold its members accountable, at least to one another.
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This is one instance where removing elections takes away a vital function—the means of
removing from office during re-election (or by recall) an official who violated the public’s trust.
As an unelected body, the sortition legislature will require a mechanism for overseeing its
operations and taking stock of its members’ behavior. Legislators who willfully violate the spirit
of the body, for instance, may need to be censured, or even removed from office. Just as in
elected legislatures, citizens in a sortition legislature are vulnerable to bribes when important
legislation is being considered, and some mechanism of accountability needs to be in place to
deal with this.

One way of seeing the importance of such an accountability mechanism is noting the
inefficacy of ethics committees in existing legislatures. Such bodies typically have little reach,
owing to mutual distrust of oversight by leaders in the major parties. Alternatively, they become
vehicles for partisan attacks that rely on an inconsistent application of ethical rules across
different parties. Nonetheless, the mere existence of such committees underscores the need for
some analogue—and hopefully a superior one—in our plan for legislative reform.

Proposal for a Sortition Legislature

Just as there exist a variety of parliamentary and legislative designs, so are there numerous ways
one could configure a sortition legislature following our principles. There is good reason to be
wary of discussions for new institutions that come with highly specified blueprints, since
problems with fine-grained details always will need to be worked out in practice.

Nevertheless, we aim to present the basic contours of a design in sufficient detail to
clarify the problems that a sortition legislature must address. In what follows, we now describe
our design in terms of its random selection method, training and staff support, procedural rules,
accountability mechanisms, and direct public engagement.

Selecting a Sortition Method

The defining feature of a sortition legislature is the method of selecting its participants. Three
factors go into our selection method: identifying a target population and the drawing a sample;
specifying qualifications/disqualifications for service; and creating incentives to those invited to
become legislators.

Sampling from a Target Population

In principle, the sortition sample should be drawn from the population of adult citizens old
enough to sit in an elected assembly. In practice, the operational definition of this target
population will vary by nation. In countries where all citizens have identity cards, direct
sampling will be possible. In a country like the United States where there is no administratively
accessible comprehensive list of citizens, we believe voter registration lists would be the
appropriate basis for drawing the sample, assuming that current state-level impediments to
registration are eliminated.”® Ideally, as part of the reform package that created a sortition
legislature, universal, automatic voter registration would also be instituted.

When it comes time to draw a sample, one possibility would be to have a truly random
sample. This could be appropriate in some circumstances, but we believe the legitimacy of the
sortition assembly would be enhanced by a sample stratified along demographic lines.
Appropriate criteria for drawing a stratified sample could include gender, age, socioeconomic
status, and race/ethnicity/indigeneity, as well as geography (e.g., the districts for the
complementary electoral body).
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Ideally, the selection criteria for a stratified sample should be few and simple. Because of
the relatively small size of even a large assembly, there are practical constraints on the number of
categories in terms of which the sample design for an assembly can be meaningfully stratified.
We are wary of including explicit criteria for stratifying the sample that could have the side-
effect of reinforcing divisions that limit the deliberative capacity of the assembly.

That said, when historic hostilities continue to divide ethnic, racial, national, or religious
groups, proportional representation along these lines may be necessary to secure representational
legitimacy. We have particular sympathy for giving special consideration to aboriginal or native
peoples. Previously constituted minipublics, such as the British Columbia Citizens’ Assembly
and the Australian Citizens’ Parliament, made special allowances for such populations to give
them a voice in a body’s deliberations. In New Zealand there are seven reserved seats in elected
parliament to ensure Maori representation, and if that country convened a sortition assembly,
indigeneity would seem an appropriate criterion for sample stratification. In such cases, the
sampling method should ensure the inclusion of legislators from these, or other, historically
marginalized populations.*’

Beyond this, we provide no further a priori guidance to optimizing sample frames. As
with many institutional design problems, the optimal solution to the trade-offs between the ideal
of faithful demographic representation and practical exigencies can only be worked out through a
political process. That said, the sample frame and selection algorithm should be as transparent as
possible, such that an ordinary citizen can comprehend them.

Qualifications and Disqualifications

As was the case for the sample frame for demographic representativeness, there are many
possible criteria for disqualifying individuals for service in a sortition assembly. Some of these
would be uncontroversial and likely to be adopted in any context. For example, little controversy
would be likely to result from disqualifying persons currently serving prison sentences.
Excluding those currently on probation or parole after conviction for a felony would also likely
seem reasonable to most people.

Other potential exclusions might raise objections. Should ex-felons who have served their
time be eligible for the sortition body, or should some categories of ex-felons, say murderers or
rapists, be permanently barred from selection? Should the sortition body exclude candidates
based on tests of minimal cognitive competence or diagnoses of serious mental illness? Or,
should those previously elected to an equal or higher level of government be excluded?

These are difficult issues. Experimentation with sortition should clarify which exclusions
are needed, but the burden of proof must be on those who want to establish such criteria. No data
exist yet that show how a modern sortition legislature would suffer from including among its
ranks those who lack literacy, deliberative skills, and political experience. To the contrary,
countless public processes, including the modern jury system, attest to the collective competence
of even small bodies of citizens that include novices.”® An illiterate member of parliament, for
example, might require special assistance, just as a diplomat requires a translator, but this is a
difference of degree. After all, even veteran legislators rely on professional staff to navigate the
details of proposed legislation.
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Service Incentives and Term of Office

Our vision of a sortition legislature draws people out of every walk of life for a period of time,
then returns them to their prior vocations, or whatever new life course they may choose after
having what will for many be a life-changing experience in government.’' People will vary
tremendously, however, in their life circumstances at the moment when the invitation arrives in
the mail. The right set of incentives must be in place so that none would suffer an undue burden
should they choose to serve.

Legal protections against employer retaliation would be a bare minimum, but such laws
cannot resolve the dilemma faced by small business owners who risk financial ruin if they step
away for even a month, let alone two years. One strategy would be to set incentive levels (e.g.,
for salary, benefits, travel allowances, etc.) equivalent to the complementary elected chamber. As
a starting point, what is good enough for elected legislators should be sufficient for the members
of the sortition body. There will be high-income earners who choose not to forego their
exceptional incomes in exchange for such a salary. For example, if the annual sortition
legislature salary in Britain is set at twice the median pre-tax income, the top thirteen percent of
earners would take a pay cut by serving.’* That pay rate might strike the right balance, but the
body’s ISeSgitimacy might suffer if it could not attract at least some members from each economic
stratum.

The term of office could also prove an incentive or disincentive, depending on how it is
viewed by the prospective legislator. There are many possible formulas, and of course, they
could vary by the level of the political system of the assembly. The terms for a local sortition
assembly could be different than for a provincial/state or national assembly.

One design would have citizens serve a two-year term, with an option to serve a second
term. This flexibility makes the term of appointment short enough for a person to return quickly
to work, family, or other opportunities and commitments that call them back home. It also
permits a more substantial term of service for those who would only want the opportunity if they
could serve long enough to make a more substantial impact. Terms of legislators would be
overlapping, ensuring that there would always be a mix of experienced and novice citizen
legislators in the assembly. The size of each initial two-year cohort depends on the number of
members who choose to stay for a second term.

An alternative design would have citizens serve a five-year term, with roughly one-fifth
of the members replaced each year. This allows for experience to accumulate over the length of
service. Members could resign at any time, but an explicit expectation could encourage at least
two years for every member. The size of each cohort of new legislators would vary depending on
how many legislators end their service in a given year.

Impediments to Participation

There are many other issues that would need to be resolved in fine-tuning the incentives
and terms of office for sortition legislators. For example, an important issue that might interfere
with a person accepting a legislative invitation is the timing of the service. It might be desirable
to permit—or even encourage—deferral of one’s service to a later session. This would add some
complexity to the selection process, especially when filling quotas in a stratified sample design.
It could, however, add the flexibility necessary to accommodate the complexities of personal
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circumstances. A person with a newborn, or one in the midst of a degree program, for example,
might opt to participate two or three years after the initial invitation.

Even with deferral, life disruption poses a special challenge for a sortition assembly
compared to an elected chamber because the new members of elected chambers all planned to
join that body, at least from the day their filed papers to run for office. To take but one example,
primary caregivers would have responsibilities that could make a fulltime legislative job
challenging or unwelcome, in spite of the generous financial compensation it offered. There is no
need to belabor the specifics how to anticipate such cases, other than to acknowledge that a
sortition assembly faces this problem to a far greater degree than one-off minipublics, which
form and then disband after asking only a few days or weekends of their members.

We eschew such short-duration designs because only an ongoing assembly will have the
time required to manage the complexity of multi-issue policy trade-offs and to craft larger scale
solutions to problems beyond the scope of a conventional minipublic. For the same reason, we
prefer a single sortition assembly that takes on the full range of issues, rather than issue-specific
legislatures, such as those described in Alexander Guerrero’s “lottocracy” proposal.**

Training and Staff Support

If incentives are set right, a large proportion of those selected for the sortition legislature should
agree to serve. The timing of that decision point, however, is less obvious than it is for a person
who wins an election after enduring the crucible of an election. Elected legislators move quickly,
and without hesitation, from candidate to public official, but someone who agrees to serve may
come to have their doubts as the date of their appointment approaches. For this reason, we have
in mind a particular sequence of orientation and training, which we will now describe, along with
questions of committee assignments and staff support.

Legislative Orientation

As a means of recruiting participants for the British Columbia Citizens’ Assembly, the
organizers used a technique that could be adapted for a sortition legislature. Initial orientation
meetings were held across British Columbia for those who had received an initial invitation to
serve in the Assembly. By design, far more invitations were issued than there were seats
available, and the regional orientation sessions hosted an excess of potential assembly members.
This gave prospective members a more detailed, in-person orientation to the opportunity before
making the final random selections.*

For the sortition legislature, this same approach could prove useful as an opt-out
mechanism and as a way to identify and prepare alternates, who may have to step in for those
who leave the legislature. Some of those who attend the orientation will find that their
excitement ebbs as they learn about the grind of a legislator’s work and travel schedules. The
orientation attendees might indicate near the end of the event whether they still wish to be
considered.

Those selected through the random draw would then return for discussions with former
legislators, who would give a crash-course in the rewards and frustrations of the job awaiting
them. This orientation would provide the fine-grained information necessary for a prospective
legislator to make an informed decision about whether to accept the invitation to serve.

There may, however, still be a problem of some people agreeing to participate simply
because of the salary on offer, rather than out of any desire to participate in good faith. One
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strategy for inducing such people to withdraw is to give the selectees the “Zappos offer.”*° The
online retailer of the same name holds paid training sessions that end by putting before each
trainee a check amounting to a three-month severance package. Roughly one-in-seven trainees
opt out at that point by taking the offer, which Zappos views as a strong indicator that the person
was not going to prove a dedicated employee. For the sortition legislature, this weeds out those
who viewed the job as an easy paycheck. The three-month salary offer (for no further effort
whatsoever) should pull those persons out of the pool, just in time for an alternate (who may also
accept/decline the offer) to join the legislature before its most intensive trainings begin.

Mandatory Training

Even with this filtering process built into our orientation, critics may harbor doubts about the
readiness of the average citizen to take on legislative duties. There will be considerable variance
in such capability among those who choose to serve. Electoral systems, however, produce
officials who also have substantial knowledge deficits, exacerbated by ideological commitments
that include rigid (and often grossly incorrect) convictions about government, society, and the
natural world.

To remedy this problem for newly elected officials, numerous academic and non-
governmental organizations offer closed-door training sessions. For the U.S. Congress, the
Aspen Institute has brought hundreds of people to its Congressional Program, funded by
philanthropic organizations. Attendees discuss domestic and international policy problems with
invited experts (with no staff, lobbyists, or media present).’’ Harvard’s Kennedy School of
Government also offers a Bipartisan Program for Newly-Elected Members of Congress. In
addition to policy discussions, it includes workshops that get into the practical questions of how
to work effectively with colleagues in Congress and how to interface with the media and the
other branches of government.”® Programs offered by entities such as the National Institute for
Civil Discourse focus more squarely on the importance of working through political differences,
and the Institute has reported success with its state legislative trainings.”

Such programs will be of great service to the sortition legislature, but we propose two
important deviations from the preceding examples. First, such orientations should be treated as
paid mandatory training. Making attendance mandatory provides one more opportunity for an
uncommitted selectee to decline the offer to participate. In addition, it provides for a more even
footing, in terms of professional knowledge, for all new members. Attending these sessions
together also will help new legislators bond over a common experience, prior to feeling the
pressures of lawmaking.

Second, we believe many of these training sessions should be opened up to public
viewing, such as through livestreaming of key sessions. Closing off trainings protects newly
elected officials from partisan scrutiny, but the selectees in a sortition system owe no party or
lobby for their selection. Opening some of the trainings also will give lay citizens a better sense
of what it would be like to be selected. It might even showcase the open-minded inquiry and
learning taking place among their randomly selected peers.

Committee Assignment and Specialization

At some point during the orientation period, committee assignments will be made for the new
selectees, who will be joining a body already populated by veteran legislators. The status quo
assignment process rewards seniority and party loyalty, but the sortition legislature could place
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more weight on interest, experience, and ability. New members would have already learned
about the full breadth of potential assignments during their training, which serves the function of
a job fair. Current committee members who remain in the assembly could retain their most
preferred committee assignments, then enter into a lottery with the rest of the selectees, each of
whom would have ranked their preferences like students signing up for courses.

Once the new committee seats were filled, another round of training would bring together
continuing and new legislators to go over the specific responsibilities of each assignment. At this
point, professional staff would be paired with the new legislators, based on staff capabilities and
interests. Legislators would later have the authority to release staff for reassignment (or
termination), if they could not work together effectively, but it would avoid a hiring phase that
could prove a distraction, or worse (should it introduce nepotism).

Staff, Services, and Legislative Capacity

At this juncture, a concern arises about the ability of professional staff to shape legislators’
agendas and policy preferences. Experienced staff already have influence over elected
legislators. The concern of many public policy scholars is not the hidden power of committee
staff but, rather, the difficulty staff have getting and holding legislators’ attention. Trust between
staff and elected officials can develop over time, but biased hiring practices and unpredictable
electoral turnover can make this challenging.*

The National Conference of State Legislatures views effective staff as part of a larger
category of resources and services that develop legislative capacity. As [7ithe political scientist
Alan Rosenthal defines the term, capacity is “the wherewithal for the legislature to do its job.” It
is, he explains, the sum of “time in session and in the interim period, the size of the professional
staff, [and] the adequacy of facilities and technology.”*' The disposition and capabilities of the
legislators also influence capacity, but in the U.S., professional state legislatures, such as those in
Pennsylvania and California do not necessarily generate more capacity than ones where lay
citizens predominate, as in New Hampshire or Montana.

In terms of legislative capacity, members of a sortition legislatures may have a significant
advantage over their colleagues in the elected chamber. One of the hidden costs of elections is
the toll they take on the schedule, energy, and morale of legislators, who spent at least a third of
their typical day fundraising in systems like the U.S. Congress. The fundraising is often for their
own reelections, but the “permanent campaign” requires raising money for one’s party,
regardless of the safety of one’s own district.*> Putting that lost time back into the daily schedule
of sortition legislators, they should have ample time to develop their expertise and policy
viewpoints, working both with and independent of their staff.

Avoiding Technocratic Capture

Whatever its advantages, the sortition assembly will face one common problem to a greater
degree than professional legislatures. All such bodies risk technocrats seizing control of the
policy agenda if their members become too dependent on professional policy advisers. The case
of the European Union is instructive, however, in that the body has managed to balance technical
expertise with external political pressures that can hold experts accountable.” Put another way,
advocacy coalitions that form naturally in policy disputes organize technical information in
relation to their different political agendas.** This, in turn, will help lay citizen legislators make
sense of expert information, rather than relying on those same experts for their political
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interpretations. This offers one more justification for keeping the sortition assembly tethered to a
parallel elected chamber, which shares bureaucratic information resources that serve both
chambers.

Deliberative Procedures and Norms

The norms and rules that govern a deliberative body come in so many useful varieties that we
can’t specify a single set best suited to the sortition legislature. Instead, we offer guidelines to
follow in setting up such rules. In addition, we consider the formation of caucuses and the
management of committee and floor debate.

Oversight Commission

A sortition legislature would need an Oversight Commission, which periodically reviews the
process for random selection, manages staff hiring and firing, and oversees new member
orientation and training. The Commission could also review and amend the rules for committee
processes (e.g., holding hearings and bringing bills to a vote), floor debates (e.g., turn-taking,
amendments, and closure), and the status of caucuses.

There are many possible designs for such a commission. One possibility is for the
commission to include a mix of current and former sortition legislators, with additional members
from the complementary elected chamber and some appointed by the executive branch (e.g.,
prime minister or governor). The legislators on the commission would be chosen by their peers,
with former officials having being elected in their final year of service. We see no irony in using
an electoral process here, because peer selection within small deliberative bodies bears little
resemblance to the large-scale elections we critiqued earlier.

The commission could play a stronger role if it oversaw legislative procedures and
moderated the assembly’s deliberation, directly or through professional facilitators. Previous
experiments with citizen deliberation rely on trained forum moderators, who often work in teams
to help citizens work through their agenda, manage speaking time, and ensure respectful
discourse. This goes far beyond the uncontroversial role of a passive parliamentarian, but the
difficulty of sustaining meaningful debate in legislatures suggests the need for experimentation
along these lines.*

Privacy and Publicity

Open meeting and “sunshine” laws have pushed for ever-greater openness in elected bodies. It is
less clear that a presumption of openness would always serve the purposes of a sortition
legislature. Even for conventional legislatures, democratic theorists have noted the importance of
granting legislative bodies a measure of privacy so that members might negotiate with opponents
to craft politically feasible policies in the public’s interest.*®

In the case of citizens sortition chambers there are additional considerations. Elected
politicians, by the very nature of their careers, are used to public speaking and generally crave
public exposure. Because of the likely distribution of dispositions, many ordinary citizens
selected for a sortition chamber are likely to be uncomfortable with public speaking; the presence
of public media during legislative discussion could prove intimidating.

Though the sortition chamber does not have conventional campaign and partisan
pressures, negotiating agreements in the midst of heated ideological conflict can be seen as a sign
of moral failing.*’ If meetings in the sortition legislature can only occur in the presence of
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cameras and microphones (from both news media and informal social media), brokering a
compromise in which concessions are made in the interest of the common good becomes
exceedingly difficult. Sortition legislators have no fear of losing elections, but even these
members might wince at the backlash from segments of the public whose support they value.
Thus, private space for honest and reflective deliberation has a purpose in both elective and
sortition assemblies.

Consider the example of minipublics, such as the previously discussed British Columbia
Citizens’ Assembly. Plenary discussions among its members were open to public view, as the
citizen body began to refine its questions and ideas for British Columbia’s electoral laws. During
that phase of its process, however, the Assembly frequently broke into subgroups in smaller
rooms, which were not as open to public view. Once its members reached tentative conclusions,
they held4£1earings across the province to test and refine their judgments before reaching a final
decision.

Most minipublics benefit from a period of private—or semi-private—discussion
analogous to the time jurors spend in their aptly-named “deliberation room.” These are times
when citizen participants can express candidly their fears, uncertainties, and controversial
attitudes. Whatever insights emerge from such discussion must ultimately become part of the
minipublic’s explicit rationale for its choices, but the initial expression and reformulation of such
arguments might require relative privacy.*’

More controversially, we recommend affording sortition legislators a kind of privacy in
their votes akin to that enjoyed by most juries. When it comes time to cast final votes, we believe
members should use secret ballots. The votes of individual legislators should be recorded
securely, such that a member’s vote cannot be known by colleagues, nor by the general public. A
member might publicize how she intends to vote, then make claims about how she voted, but the
official voting record can neither confirm nor disprove such assertions.

The reasons for this are very much in line with the justification of the secret ballot for
citizens in ordinary political elections. Of particular importance is the possibility of corruption if
the votes of individual sortition legislators were made public. This would enable vote buying
through various mechanisms, since interested parties would have proof of how a legislator voted.
Even if this were formally illegal, there are invariably many ways around legal prohibitions (e.g.,
giving jobs to relatives). A secret ballot makes this more difficult. A visible vote would also
increase the possibility of undue pressure and retaliation for legislators who vote against the
wishes of segments of the public. Members may choose to make their votes known, and reap the
benefits or suffer the consequences, but they will not have the obligation to do so, nor will their
claims of how they voted be independently verifiable.

Caucuses and Connections

Though sortition legislators are not chosen as members of political parties, a place for traditional
caucusing should remain part of the legislative process. Even though the sortition legislature
eschews parties and elections in its formal structure, it should not pretend that its legislators will
each conceive of the same general will at the conclusion of their deliberations. It should be
possible for reasoned and honest debate to yield both consensus and principled disagreement in
the same body.”
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As an alternative to traditional party caucuses, however, members could organize
themselves into a larger number of more cohesive groups of like-minded legislators, who share
common values and priorities. Some democratic theorists stress that these spaces create valuable
opportunities for “enclave deliberation,” during which legislators would sharpen their
understandings of issues from a particular perspective.’’

Whatever the caucus structure, there need to be direct connections between the sortition
legislature and its electoral counterpart. When both chambers pass different versions of the same
legislation, for example, there will need to be a reconciliation process. Joint hearings and regular
informal exchanges would create much needed opportunities for cross-pollination. The potential
for the sortition body to influence the elected body outweighs the risk of partisan contagion, in
our estimation, because partisan messages and pressures transmit regardless of such meetings.
Bringing the bodies together periodically, increases the odds that the elected chamber can work
effectively with its upstart cousin—and perhaps even learn the virtues of its distinct deliberative
processes and norms.

Limited Accountability Mechanisms

One understandable anxiety about sortition assembly members concerns their accountability to
the electorate, which has no say in their selection or retention. That anxiety reflects the reality of
this chamber, which we believe should not have grafted onto it an electoral accountability
mechanism (such as recall). Such a lever would undo the very point of sortition—to bring
together citizens freed from political pressures and asked to govern to the best of their abilities.

That said, prudence requires there be some means of removing assembly members whose
behavior undermines the assembly’s legitimacy, or its ability to govern efficiently. Consider a
member who has come to demonstrate profoundly diminished mental capacity, delights only in
aimless outbursts, or refuses to participate in deliberation.’* Dismissal should come rarely, but
there should be some means for the legislative system to dismiss from continued service such a
legislator.

There are many specific procedures that could be used to deal with this problem,
depending on the terms of service in the assembly and other considerations. One possibility is for
this to be a function of the Oversight Commission, which could review complaints from
members of the legislature (if they reached some reasonable threshold) and then make a
recommendation to the full chamber, which would then have to vote on expulsion, with a large
supermajority required for dismissal.

Direct Public Engagement

The final feature of our proposal serves multiple purposes simultaneously. A deliberative
governmental institution should not only have a robust internal decision making process but also
an interface with the wider public. Though it lacks regular elections, the sortition legislature
should include a more direct and ongoing form of public engagement. This connection with the
public could not only make the legislature publicly accountable but also improve the quality of
that same public’s judgment.

Consider the resources that the legislature could devote not to public relations but to
genuine public outreach. Traditionally, legislative support serves three roles—informational
(e.g., Congressional Budget Office), policy and procedural (e.g., committee staff), and political
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(e.g., campaign staff). With no elections, the third staff role could change to facilitating public
consultation.

This public consultation could be as simple as coordinating with non-governmental
organizations. In the United States organizations connected to the National Coalition for
Dialogue and Deliberation and the National Civic League already sponsor innumerable
opportunities for public engagement. The sortition assembly could interact with these
organizations in diverse ways. Or consider the various forms of Participatory Budgeting that
have spread from South America. Participatory budgeting processes could be tethered to the
sortition legislature to influence some of their budgetary priorities, at every level of
government.”® Beyond fiscal questions, the People’s Lobby recently piloted in Utah aims to
organize public deliberation into a cohesive policy agenda, which the public then advocates
directly to government.>* The British Columbia Citizens’ Assembly has also provided a model,
now used in the U.K. and elsewhere, to craft legislative proposals, which could come the
sortition legislature for review.>

A civic educational component could also become part of the legislature’s regular
functioning. Imagine how different a high school’s Model Congress program might feel when
students realize that once they turn eighteen, they will have the same likelihood of sitting in the
sortition legislature as anyone else. Curricula could be developed that also introduce the
aforementioned civic engagement mechanisms with the legislature, any number of which could
become regularized institutions. Changing the public’s role through these means could
fundamentally change the way citizens relate to government. It could help citizens appreciate the
complexity of governing and reduce their appetite for more autocratic approaches, thereby
boosting the legitimacy of the government itself.”®

The Complementary Electoral Chamber

Regardless of the specific details of how a sortition chamber should be organized, we believe an
elected chamber should serve as its complement. This may disappoint those who wish to do
away with elections altogether, but we argue that an optimal bicameral legislative system would
work best with a combination of electoral and sortition mechanisms.

A Justification for Retaining an Electoral Chamber

We have already reviewed the legion limitations of elections. We now offer three main reasons
for the coexistence of electoral and sortition chambers. First, in the absence of elections, political
parties would atrophy even more than they have. At their best, political parties can play an
important role in formulating political programs, educating the public about policy alternatives,
formulating broad visions for social change, and mobilizing people for politically-relevant
collective action. While the adversarial impulse of parties can create failures in practical
problem-solving, the absence of organized adversarial politics can narrow the space for thinking
about alternatives.

When Jane Mansbridge titled her classic work Beyond Adversary Democracy, she meant
to encourage proposals that tempered the adversarial impulse, but her writings since have just as
often cautioned deliberative democratic theorists not to lose sight of the virtues of partisan
conflict.”” At their best, parties articulate policy agendas that tap into discontent, but not from
constituents spread evenly across the political spectrum. The greatest legislative
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accomplishments often have emerged not from a national consensus but in the midst of a pitched
battle between competing parties.

A robust party system is especially important for popular social forces. In capitalist
societies divided by class inequalities of wealth and power, political parties offer the popular
classes a potential way of collectively organizing to advocate for their interests. Historically,
political parties and unions were the only organizations capable of mobilizing sustained
collective action on behalf of the working class and other economically subordinated groups.
Though recent decades have witnessed considerable deterioration in the coherence and vitality of
political parties in many countries, the absence of competitive elections would make party
revitalization all but impossible. Without parties, it would be much more difficult for successful
social mobilizations to emerge in response to substantive policy conflicts.

Second, given the nature of power and inequality in contemporary societies, there are
conflicts of interest in society that cannot be resolved simply through disinterested deliberation.
Thus, bargaining and compromise will remain an important part of politics. A randomly selected
legislature would have some members able to represent specific interests in a bargaining process,
but that chamber is not designed for that purpose. Bargaining needs highly articulated
expressions of interests with authorized representatives who can forge compromises. An elected
chamber with political parties is better suited for that task.

Third, elections create the possibility for political careers and the development of skillful
politicians as political leaders. People can enter politics at the local level, running in elections for
city councils and other local offices. They gain experience, then run for offices at higher levels.
As we discussed earlier, electoral rules and finance systems too often subvert this process. It is
certainly the case in the United States today that a person with money or celebrity can obtain a
high office with no experience whatsoever. Nevertheless, if all elected legislatures and councils
were replaced by sortition, a crucial way of discovering and cultivating political leadership
would be lost.

For these reasons, we believe that the optimal design for representative democracy
combines a sortition citizen assembly with an elected chamber. If the latter is designed to
minimize the pathologies of electoral processes and encourage coherent political parties, then a
bicameral legislative process could be driven by a creative tension between deliberative problem-
solving in the sortition body and adversarial negotiation in the elected chamber.

Optimal Electoral Rules

The rules that best complement a sortition body might differ from the rules appropriate for a
purely electoral system. For instance, nonpartisan elections would not be well suited to this role,
since they would undercut the inter-party bargaining function of the elected chamber. In
addition, since the sortition body ensures regular turnover in its membership, the electoral body
might avoid strict term limits and place more emphasis on sustaining its institutional memory.

It is beyond the scope of this essay to specify the ideal complementary electoral process,
but we have suggestions. We favor systems that avoid the flaws inherent in first-past-the-post
systems (also known as “winner take all”’) that use single-member districts. A variety of
alternatives exist, including instant runoff voting, cumulative voting, optional preferential, and
single transferable vote. All of these variations are designed to extract maximum preference
information from voters to choose representatives.’®
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An ideal electoral chamber will provide voters the most tangible sense of direct
representation by political parties and officials who share their particular views. This parallels
the sortition process’ emphasis on representative legitimacy, but it stresses the role of organized
parties and electoral competition. For this reason, we recommend a system that uses large, multi-
member districts that elect legislators with legislative power in proportion to their level of public
support. Voters in a given district would consider candidates from different political parties, then
rank-order their preferences. Candidates whose proportion of first-choice ballots falls below a
threshold (say, 20 percent) would be dropped; the ballots for dropped candidates would then
move to their second choices, and so on, until each remaining candidate crossed the threshold.
All of those candidates would be elected. Then, when voting on a bill in the legislature, a
representative would cast a number of votes equivalent to the number of ballots received in the
election (e.g., a candidate who receives votes from 320,423 voters in the election would cast
320,423 votes in the legislature).”” While this might seem unwieldy since every legislator would
cast a different number of votes in the legislature, with appropriate computer programs the vote
counting process could still be seamless.

In this system, every vote counts to a greater degree than in other voting systems. The
weighting of legislator’s power neutralizes the impact of gerrymandering and district boundaries
more generally. The system also strengthens representatives’ direct ties to their constituencies,
since legislators act as a kind of proxy-voter for their supporters. At the same time, this system
sustains the relevance of parties and collective mobilization central to elections.

Reciprocal Influence

At various points, we have stressed the value of retaining the elected chamber alongside the
sortition assembly. Many of those fall under the broader category of the “reciprocal
relationship.” When justifying sortition, we acknowledged that the elected body gives every
citizen an equal voice in the voting booth, but no direct voice thereafter. That full franchise
serves as a counterweight to sortition, which gives each citizen an equal chance to serve but
exercises its real citizen power downstream, in the randomly selected assembly.

More indirect connections include how the two bodies might influence one another once
constituted side-by-side. The elected body provides a stream of politically-motivated policy
analyses that citizens in the sortition chamber can observe and selectively adopt. More important
than that, the sortition body forces its elected counterpart to consider whether prospective bills
will pass muster in a relatively deliberative assembly. Since the citizens sortition assembly can
block party-generated policy, the elected chamber has to craft policy that not only meets its
political objectives but also has a good prospect of passing muster under citizen scrutiny.

Where to Begin?

We have made the case for the desirability and viability of a sortition legislature as an
institutional design that advances democratic ideals, but is this proposal achievable? In one way
or another, new institutions always involve the transformation of existing institutions; they are
never introduced full-blown in an institution-free context. Some pre-existing institutional
structures can make it much easier and others harder to introduce particular kinds of changes.
Three institutional settings seem relatively favorable for the possibility of introducing a sortition
chamber.
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The simplest setting is one in which a sortition body is a replacement for appointed upper
houses in Westminster parliamentary systems. This change would bring broader powers and a
dramatically more representative membership to bodies that range in size from 105 members
(Senate of Canada) to more than 800 (British House of Lords). Such a situation could gain an
immediate legitimacy boost by appropriating the real estate and resources of a dubiously
democratic body. It is no coincidence that proposals for sortition legislatures, then, have already
appeared in the U.K., Canada, and other nations that find themselves in this circumstance.®’

An alternative institutional setting replaces the lower house in a large bicameral
legislature in a modestly sized state or province in a federal system, rather than in a national
government. Examples in the United States include New Hampshire’s 400 member lower house
and the 203 member Pennsylvania General Assembly, whereas the largest lower houses in
Australia carry roughly 90 members (New South Wales, Queensland, and Victoria). In each case,
the legislature is large enough to ensure a diverse random sample, with a smaller elected body
providing a complementary legislative process. These changes would require constitutional
amendments, but doing so in a state, province, or territory might prove more feasible in the near
term than making such an attempt for an entire nation.

A third context potentially favorable to introducing sortition is a government that itself is
relatively new, or newly forming. Such a legislature could complement an existing one that is
either unicameral or only weakly bicameral. The European Union, as currently configured, has a
popularly elected European Parliament with over 750 members, which is complemented by a
Council of Ministers made up of just two dozen national representatives. In contrast to these two
bodies, a sortition chamber with 250 members would provide a popular counterpoint. Nations
just beginning to develop democratic systems might be open to beginning with a sortition
chamber in their legislature, or even during their process of constitutional design. Nepal, for
example, chose to elect the 501 members of its Legislature Parliament, which serves as the
legislature until it completes its task of passing a new constitution. A sortition body could have
served as a useful complement to the Parliament, or it could be written into the constitution as a
permanent part of that nation’s bicameral system.

Regardless of which nation or state first adopts sortition, the method should come into
place through a democratic process. It could come about through a political party that chooses to
self-destruct the body it governs, or seeks to govern. After all, the British Columbia Citizens’
Assembly arose from a party advocating fundamental structural reform, then delivering the
mechanism it had promised. Participatory Budgeting in Brazil also emerged from a political
party’s empowerment platform, as have related popular reforms in Kerala, India, and
elsewhere.®' It could also be that sortition might come about through popular referendum, in a
country such as Switzerland that has a tradition of direct democratic governance.®” Or, it might
first appear at the sub-national level in a state like Colorado, where amending the constitution
requires only a simple majority in a statewide election.®’

Sortition could also emerge more gradually as part of an electoral body. One idea floated
in Iceland, for example, would permit voters in ordinary parliamentary elections to choose “a
random citizen” instead of a party.®* Under that nation’s rules of proportional representation,
whatever proportion of the electorate chose that option would then make up the same proportion
of the parliament, with individual members selected through a sortition process. Such a concept
might find fertile soil in Iceland, which used lay citizens in its National Forum during its 2010
constitutional overhaul.®®

20



Gastil and Wright (Legislation by Lot special issue)

More modestly, the idea of a sortition legislature might gain stature gradually through
lower-stakes institutions that build on the successes of experiments like the Citizens’ Assembly,
Deliberative Polls, and Citizens’ Initiative Reviews. Each of these minipublics draw random
samples for bodies that form and then disband in the space of a few days, weeks, or months.
Indigenous nations that have not found externally-imposed electoral systems suitable to their
needs might try hybrids that stand between such minipublics and full-fledged sortition.*®
Sortition processes might be tried within large worker collectives or non-governmental
organizations, which seek to reinvigorate their memberships by giving them a more direct stake
in decision making. Online versions of such bodies might hold particular appeal for youth-led
entities, which have a membership native to digital environments.®’

The modern idea of self-government has an enduring appeal, and people have been
reluctant to let go of institutions that afford them greater direct control. If the sortition legislature
delivers even half of what we envision, it will clear the low bar set by elected chambers but also
demonstrate the citizenry’s true capacity for problem solving. With ever more daunting Twenty
First century problems looming on the horizon, or already well into view, its arrival can’t come
soon enough.
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Postscript: The Anti-Capitalist Argument for Sortition
by Erik Olin Wright

In our essay, John Gastil and I make a case for sortition that addresses mainstream
political science concerns with the institutions of democratic governance. Our argument
fits well within both progressive and conservative political ideologies, in that it aims to
reinforce the liberal democratic regimes in which those dueling philosophies operate.

The case for sortition can also be made in terms of its relationship to more radical
social, political and economic transformation. Thus, we offer this note to make the case
for sortition from a Marxist perspective. Many readers may harbor misconceptions about
the modern Marxist theory of the state and democracy, so we review this theory briefly
before explaining how sortition could become part of an anti-capitalist political strategy.

A Marxist Theory of the State

Marxist theory describes the operation of capitalism as a specific kind of economic
system organized through a particular structure of class relations. Marxism describes the
social processes through which capitalism develops, is sustained, and could eventually be
transcended. At the center of each of these processes lies “the state,” a term that
encompasses formal government institutions, laws and regulations, and less tangible
social processes of governance within a polity.

Development

Wherever capitalism exists, the state has played a critical role in initially consolidating
the conditions for capitalist property relations and capital accumulation, and subsequently
surmounting periodic obstacles to continued capitalist development. This was never a
smooth, harmonious process of the state simply doing what was best for capitalism. State
actions were contested by both elites and popular social forces, and sometimes the actions
of the state contributed to disruptions of capitalist development and even to catastrophic
system failures. Fostering capitalism often requires dramatic—and contentious—changes
in the fundamental structure of the state itself. Examples include the Meiji Restoration in
Japan and the various episodes of revolutionary destruction of pre-modern state structures
in Europe and elsewhere. Other times, more modest reforms of state institutions are
necessary for effectively resolving crises, such as when the Great Depression spurred the
New Deal in the United States.

Sustaining Capitalism

The state plays a pivotal role in maintaining (or “reproducing”) capitalism, particularly its
class relations. Theoretical debates within (and over) Marxist approaches to the state
focus on this “function” of the state, with some arguing that the very form of the state
helps reproduce capitalist class relations.' Marxist state theorists have generally argued
that the specific form of democracy in the capitalist state—pejoratively called “bourgeois
democracy,” or more descriptively simply “capitalist democracy”—is designed to protect
capitalism.” In particular, Marxist theorists argue that electing political officials through
competitive elections stabilizes capitalism by containing and deflecting class struggles.™
What we catalogued in our essay as the democratic deficiencies of elections nevertheless
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play a positive role in reproducing capitalist class relations. Private campaign finance, for
example, reduces the likelihood of anti-capitalist parties prevailing in elections.

Transcending Capitalism

Perhaps the politically most contentious debate within Marxist theory concerns the role
electoral institutions can play in transcending capitalism. The destination “beyond”
capitalism traditionally has been called “socialism,” but regardless of the label, the
substantive aim is an economic structure with a relatively egalitarian distribution of
income and democratic distribution of power." Revolutionaries argue that electoral
politics might aid political mobilization and consciousness raising and thus strengthen
anti-capitalist political parties, but robust socialist policies cannot ooccur within a
capitalist democratic state. In this view, transforming class relations requires a rupture
and transformation of the state itself through political revolution.

Reformists, in contrast, argue that even the rigged political system in a capitalist
democracy can be used to transform capitalism. Campaigning for anti-capitalist public
policies can gradually tame the economy to counteract the most harmful aspects of
capitalism. The challenge for reformists is using the machinery of the capitalist state to
weaken the reproduction of capitalism and secure anti-capitalist initiatives.

There is a third position in debates within the Marxist tradition over the problem
of transcending capitalism. This third approach, which is neither strictly revolutionary or
reformist, has been referred to as “non-reformist reform.”” Here, the idea is to struggle
for a specific kind of reform in the institutions of the state. Such reforms have three kinds
of simultaneous effects: they solve some pressing problem in the system as it exists; they
enlarge, rather that close down, the space for future transformations; and they enhance
the capacity of popular social forces to fill that space. The central argument is that the
capitalist state is an internally contradictory configuration of principles and mechanisms,
and thus it is possible, under appropriate historical conditions, to achieve such non-
reformist reforms of the capitalist state itself. Simple reformists don’t worry about the
second and third condition; revolutionaries deny their possibility.

Sortition’s Radical Potential

The question, then, is whether a sortition legislature would be receptive to laws
challenging the dominance of capitalism. Relative to a conventional electoral body,
would a sortition process be more likely to support or oppose popular mobilizations with
egalitarian objectives, such as income and wealth redistribution? Would sortition be more
likely to expanded state provision of public goods and services and more control over the
power of finance capital?

Answers to these questions depend on the political, economic, and cultural context of
sortition reforms. That said, a more deeply democratic state structure should make it
more likely to raise issues of social justice. Ordinary citizens wielding legislative power,
with the opportunity to access sound information and deliberate together, will be more
open to reform and more skeptical about self-serving arguments for inequality preferred
by rich and powerful elites. Citizen legislators should also prove more interested in
finding policy solutions that push in egalitarian directions. Thus, a sortition legislature
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should prove more capable than an elected one at reforming capitalism, as well as
potentially pursuing a trajectory that moves beyond capitalism.

If this is correct, however, this would reduce the likelihood that a capitalist state
would permit the creation of a sortition citizen assembly. For the same reason that
wealthy elites have supported political reforms that undermine democracy, especially in
the United States, they are likely to oppose reforming the representational mechanisms of
the capitalist democracy, lest it become more receptive to egalitarian policies. The
implication, however, is not that sortition is impossible, but that it will require significant
political mobilization and struggle if it is to be instituted in a way that truly deepens the
democratic quality of the state.

" This was the crux of a famous debate between Ralph Miliband and Nicos Poulantzas in
the 1970s over whether the state should be viewed as a state within capitalist society or
as a capitalist state.

" Thus, Lenin described bourgeois democracy as the “best possible shell” for capitalism.
Others, more modestly, see democratic institutions in the capitalist state as creating
obstacles for anti-capitalist policies rather than necessarily producing optimal policies for
capitalism. This, for example, is Claus Offe’s view in his arguments about the class
biases of negative selectivity in the design of state institutions and, using slightly
different terms, Goran Therborn’s argument about the class character of the
organizational properties of state apparatuses.

" There is a vast Marxist-influenced literature that makes this argument. For an
analytically rigorous version of the argument, see Adam Przeworski, Capitalism and
Social Democracy (New York: Cambridge University Press, 1986). For an extended
discussion of the specific ways in which capitalist democracy impedes anti-capitalist
possibilities, see Joshua Cohen and Joel Rogers, On Democracy (New York: Penguin,
1983).

™ For a discussion of socialism as a radically democratic and egalitarian economic
structure, see Erik Olin Wright, Envisioning Real Utopias (London and New Y ork:
Verso: 2010), chapter 5, “The Socialist Compass.”

¥ The expression was coined by André Gorz, Strategy for Labor: A Radical Proposal
(Boston: Beacon Press, 1976).



