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FROM THE PRESIDENT
Wendy Marie Weathers, Esq.
Farewell

Serving as President of the Westchester County Bar Association during
the most devastating Pandemic in the
21st history brought the collaborative
and collective need for all of us to embrace a “New Normal”. Communication and collegiality allowed for all of
us To Listen, To Learn, and To Grow.
To Listen to our members—addressing their needs by providing tools,
resources and facilitating new relationships, beyond text or email. To Learn
from every generation —empowering
the younger, less experienced lawyers
to have a voice to share their knowledge, passion and energy. To Grow and
continue relationships within our communities, such as collaborating with
law schools, public communities and
fellow bar associations.
With the tremendous support of
the WCBA Executive Director, Isabel
Dichiara, and with the assistance of
Roni Brumberger, Director of Marketing and Communications, the WCBA
held over 163 CLE/webinar/events and
welcomed more than 3,000 registrants
in the past year! That is three times the
number of events and registrants compared to 2019. The WCBA collaborated with several organizations including
the New York State Bar Association, the
Westchester Black Bar Association, the
Westchester Women’s Bar Association,
the Hudson Valley Hispanic Bar Association, the New York State Academy
of Trial Lawyers, the Dutchess County
Bar Association, the Rockland County
Bar Association, the Albany County Bar
Association, the New York County Bar
Association, as well as the Elizabeth S.
Haub School of Law at Pace University.
From the first day of the pandemic,

the WCBA kept our members updated
with the latest changes in the law and
updates from the court systems. Thank
you to Mary Ellen McCourt for your
creativity and excellence each month
in making our monthly Magazine fresh
and remarkable. As a result of remaining relevant and responding to the
needs of the bench, bar and community, the WCBA had more members at
the end of 2020 than at the beginning
of 2020.
In May 2020, the Westchester
County Bar Association and the Westchester County Bar Foundation, being sensitive to the needs of our local
law students during these challenging times, were very happy to donate
$8000 in support of the Pace Law
Emergency Assistance for Students
(P.L.E.A.S.) fund. The WCBA and the
WCBF recognized that the next generation of lawyers were truly impacted
by this pandemic and we are honored
to help the students and the entire Pace
community.
Communication and collegiality allowed for all of us To Listen, To
Learn, and To Grow. I am proud to
share that the WCBA did just that
through many programs launched
during my Presidency.
The WCBA Community Recovery Task Force, chaired by Dolores
Gebhardt, offers guidance and solutions to the current legal challenges
facing first responders, the business
and legal community, and the citizens
of Westchester County because of the
COVID-19 pandemic. In keeping
with the mission of the WCBA, the
mission of this Task Force is to employ our resources to aid Westchester

County in navigating, recovering, and
ultimately emerging stronger than before. Thank you, Dolores, for your collaboration and civility in keeping this
Task Force relevant. And thank you,
James Hyer, for your leadership in directing the Subcommittee for First
Responders, which provided free information about and preparation of
advance directives. I would also like
to thank those who have contributed
to the Economic Recovery Program
SubCommittee, which consists of industry-specific guidance in the form of
FAQs and links to government websites, and is committed to the recovery from the economic impact of the
COVID-19 pandemic: (a) Labor and
Employment group, chaired by Kim
Berg, Esq. and Hon. Kyle McGovern,
which held monthly meetings to address
the laws surrounding PPP, EIDL business loans, mandatory vaccinations, unemployment, etc; (b) Landlord Tenant
Task Force, chaired by Carl Finger,
Esq. and Mark Guterman, Esq., which
made remarkable strides and continues
to have important discussions with the
Ninth Judicial District leaders regarding the ever changing world of landlord tenant practice; (c) Small Business
Group (including Business Interruption
Insurance), chaired by Jonathan Engel,
Esq.; (d) Real Estate Group chaired
by Brian Cohen, Esq.; (e) Hospitality
Group, chaired by Russell Yankwitt,
Esq. and Dina Hamerman, Esq.
The Social Justice Task Force led
by the Co-chairs of the Diversity Committee, Karen Beltran and Keri Fiore,
and Board Member Brian Cohen hosted
an impactful and informative program
moderated by Judge Everett covering

(continued on page 2)
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(continued from page 2)

the current legal issues in police brutality claims spurred by recently enacted
NYS Executive Orders and legislation
in response to ongoing national occurrences of police brutality.
During the one hundred twenty-five years of existence of the Westchester County Bar Association, our
nation has overcome many challenges
—world wars, famine, the Great Depression, and several financial crises, to
name a few. In each situation, our nation triumphed due to the strength of
our citizens and our democratic institutions. Humanity and unity will lead
us out of this season of turmoil.
The WCBA made tremendous efforts to initiate new ways for members
to stay in touch. One of these, “Coffee
Talk”, since our inaugural Zoom meeting on April 2, has allowed WCBA
colleagues to network on Thursday afternoons. During this hour, colleagues
share how they are adapting to this
“New Normal”. We discuss technology, courts, family, economic programs
and mental wellness. It has organically
grown into a casual, informative and
fun hour.
Thank you to Jessica Parker and
Dan Lust, co- chairs of the membership committee, who created a fun
and collegial project—WCBA Membership Project—WCBA members
share stories on how they have been
handling the past year—at work and at
home. These stories have now become
a monthly page in the this Magazine.
With the tremendous commitment to
find the next story, Roni Brumberger,
Director of Marketing and Communications, has paired over 10 law students and practicing attorneys in an
interview setting that results in candid,
honest and fun articles to read. The law
students who have been participating
in the membership project came from
many different schools: Pace, Haub
Law; Rutgers University; Regent University; George Washington University; New York Law School. Thank you
2 | APRIL 2021 | WESTCHESTER LAWYER

to the attorneys who were interviewed
and shared their stories.
Thank you to Michael Reed, Esq.
of Yankwitt Law, LLP for chairing
Mentoring Circles, which provide
members with a confidential and more
personal forum that allows the groups
to hone law practice development and
management skills, build relationships,
expand referral networks and engage
in substantive discussions. Thank you
also to Anastazia Sienty, of Hollis Laidlaw & Simon P.C.; Matthew Donovan,
Esq. of Farrell Fritz, P.C.; and James
Landau, Esq., who is the current President of the White Plains Bar Association and a WCBA Board Member,
and Dolores Gebhardt, Esq. of Goldschmidt & Genovese, LLP, who is a
Vice President of the WCBA, for your
time and dedication in leading a Mentoring Circle.
The WCBA hosted its first Virtual Meet the Judges event, which provided an excellent opportunity for all
attorneys, especially new attorneys and
law students, to meet and get to know
participating Judges from the Ninth
Judicial District through several virtual sessions to network and chat on set
topics. This event led to law students
obtaining summer judicial internships!
The WCBA hosted several fun
events- Golf Outing, Virtual Wine
Tasting, Virtual Whiskey Tasting,
2020 Real Men Wear Pink (WCBA
members Robert Hertman, Paul Millman, Saad Siddiqui and Richard Vecchio), three Trivia Challenge Nights
and the first Virtual Annual Meeting
and Pre-Spring Social.
Led by the WCBA Public Service
Co-chairs, Past President Kelly Welch
and President-Elect James Hyer, the
WCBA delivered baskets and thoughtful notes to the VA Hospital in Buchanan-Montrose in honor and recognition of Veteran’s Day in place of the
WCBA’s Annual Bingo event.
The WCBA hosted its first Virtual
NYSBA’s Mock Trial Competition for

Westchester County. We had over 15
high school teams competing this year.
Thank you to Arthur Muller III and
Executive Director Isabel Dichiara for
making this a successful event.
Since the beginning of the
COVID-19 pandemic, the WCBA has
answered hundreds of phone calls from
the public who are seeking legal help.
For 40+ years, the WCBA Lawyer Referral Service (LRS) has been referring
thousands of clients annually to attorneys in Westchester County. Brittney
Moore is the WCBA’s Director for
Lawyer Referral Services (LRS) and she
has been successfully placing prospective clients with participating attorneys
based on the attorney’s area of concentration, status on the rotation list and
clients’ geographic location.
The WCBA is also very proud of
its Assigned Counsel/18-B Committee. This Committee has many duties:
1) it certifies to the Legal Aid Society
of Westchester County a panel of attorneys competent to provide representation under Article 18-B to poor
or indigent persons within the County of Westchester; 2) it supervises the
panel of assigned counsel attorneys and
recommends from time to time to the
Board of Directors of the Association
such action or such proposed legislation as will, in its judgment, improve
the administration of justice in respect
to all matters within the scope of its
duties. The Assigned Counsel/18-B
Committee is divided into two subcommittees, each having its own Chair:
Family Law Subcommittee and Criminal Law Subcommittee. I would like
to extend my heartfelt gratitude to Ron
Stokes for his thirty years of service on
the Criminal Law Subcommittee, the
last 12 years as Chair. Ron’s exemplary
service and dedication to the Criminal
Law Subcommittee has put the WCBA
in a rank of its own – a model for Assigned 18B Counsel for all of New
York. As of now, we have updated the
Application and Recertification pro-

cesses for the Program. More to come
in the months ahead!
During my Presidency, I met and
talked with so many inspiring and
thoughtful members of the WCBA. I
had the privilege to appoint over 20
new committee co-chairs and I also
had the privilege to foster new leaders
and appoint delegates to the NYSBA
House of Delegates. I also had the privilege to honor the section/committee
co-chairs who ended their terms.
My term as President ends on
April 30 and as a result this is my final
President’s Message. I commend the
engagement and work ethic of our Officers, Directors and Section and Committee Co-Chairs. Your engagement,
willingness to volunteer and dedication
are what makes this organization great
and you have all been the best support
I could have hoped for. I continue to
learn from each of you and I am so
happy that I have had the opportunity
to get to know you all.
A humble thank you to Immediate
Past President, Judge Linda S. Jamieson, whose leadership, with grace and
fortitude, has been priceless to me. I
would be remiss if I did not give a huge

shout out to Executive Director, Isabel Dichiara, whose strength and wisdom in contingency planning during
this crisis has been nothing short of
amazing. Our Vice Presidents, Dolores Gebhardt and Andrew Schriever
have, in addition to devoting hours as
members of the executive committee of
the board, each co-chaired committees
and, I am happy to report, will continue next year as president-elect and
vice president, respectively. Julie Cvek
Curley and Brian Cohen brought their
dedication to the jobs of treasurer and
assistant treasurer, respectively and
maintained the financial health of the
WCBA during a tumultuous time. Denise Ward and Robert Hertman made
sure that comprehensive minutes were
memorialized every meeting!
Most importantly, I would like to
give special thanks to my family, specifically my daughters, Madison and Sophia Weathers, who accept their mother’s passion to serve and who remain
supportive, loving and patient...I love
you both very much!
I also want to thank my significant other—Jonathan Castellani—for
his loving and patient support of me

during our time together. Thank you
sweetie, for inspiring me to succeed in
the face of life’s challenges.
And to the Past Presidents of the
WCBA – Jody Fay, Dawn Kirby, Kelly
Welch, Stephanie Burns and Richard
Vecchio– I am so grateful to have such
a smart, fun, loyal, committed, generous and selfless group of friends holding me up and mentoring me!
Lastly, thank you to both of my law
firm families – Cabanillas & Associates,
P.C. and Clair, Gjersten & Weathers,
PLLC. You have both influenced me
and continue to do so in more ways
than you know. Muchas Gracias!
It has been a privilege to serve as
President and to represent this great
bar association for the past year. And
whatever success we have had this year,
I share with all of you. Thank you. I
end my term as President confident
that the WCBA will continue to thrive
under the leadership of James Hyer.
Please join us on May 5, 2021 to
celebrate the swearing in of our new officers and directors. More information
to follow.
Be well, be safe and God bless.

Bank Statement:

Know the

ECONOMIC CLIMATE
and the

BUSINESS OF LAW.
Joseph A. Ruhl

Regional President, Westchester County

Where the brightest bankers live.

914-422-3100
orangebanktrust.com

Trusts, securities, and insurance products are not FDIC insured or insured by any Federal Government entity. Not bank guaranteed. Not a deposit. May lose value. *Investment management
services provided by our affiliate, Hudson Valley Investment Advisors, Inc., a wholly-owned subsidiary of Orange County Bancorp, Inc.
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Cyber Risk
Prevention:
A Cautionary
Tale
By James R. Denlea, Esq.
Many of us have read about the
Solar Winds Orion enterprise network
attack. It may well be months, if not
years, before the damage assessment
to the Department of Homeland Security; State Department; Office of the
President; and Fortune 500 companies, can be fully completed.
Accordingly, New York State’s Department of Financial Services (“DFS”)
has issued a warning, that the failure
of any business or organization to develop a “rigorous and data driven approach to cyber risk,” could result in
both serious and unforeseen consequences. This is true both for insurers
as well as corporations and organizations.
As to insurers, DFS warns that they
must take great care in underwriting
these risks, as many insureds use insurance as a cost effective substitute
for improving cybersecurity. As such,
the insurer runs the risk of actually increasing cyber risk, as the insured will
not upgrade their defenses, but simply
seek to pass any losses on to the insurer. Unnecessary coverage disputes
can also arise from policies that do not
specifically rule cyber risk coverage, in
or out, of the specific policy at issue. As
a result, Errors and Omissions, General
Liability, and even Product Liability policies have been drawn into the dispute
as to whether an insured has cyber risk
protection.
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Yet, the concerns do not end
there. According to the most recent
FBI Internet Crime Reports, there was
a 37% annual increase in ransomware
attacks, which directly caused a 147%
increase in associated losses. This raises the question as to who should be
responsible for paying the ransom,
the insurer or insured. Surprisingly,
the answer may be neither, because
the payment may be prohibited by the
U.S. Treasury’s Office of Foreign Assets
Control (“OFAC”).
The Treasury Department has taken the position that ransom payments
on behalf of any victim, including financial institutions, cyber insurance
firms, and companies performing digital forensics and incident responses,
not only encourage future attacks, but
may very well violate OFAC regulations, resulting in significant sanctions.
Because a victimized entity may
never know if the attack was precipitated by anyone on the Specially Designated Nationals and Blocked Persons
List (“SDN list”), the best course of action is to make no payments, without
consultation with and clearance from,
OFAC and the Financial Crimes Enforcement Network (“FinCEN”). Applications for license to make payments
are reviewed on a case-by-case basis,
“with a presumption of denial.”
Essentially, protection of an organization can be distilled to three basic
elements. First, make sure that your

data has all available cyber protection
software. It would be prudent to engage professional cyber risk experts to
perform testing, to ensure the adequacy of your defenses.
Second, to insurers, make sure
that your underwriting department
fully understands the anticipated risks
associated with insuring an entity, with
specific policy language and recommendations, to both minimize risks
and clarify exposure. Third, should
an attack occur, make sure that all involved decision makers take no action,
until the proper authorities are contacted. While your organization may
regard the risk of attack as slight, given
the increased incidence of attacks, the
rise in associated losses, and the order
of magnitude of damage, it is long past
time to address this existential risk to
your organization.
James R. Denlea, Esq., is a founding partner
of Denlea & Carton LLP. For more than forty
years, he has represented the interests of individuals and corporations, both as plaintiffs
and defendants. He began his legal career
as a Westchester County Assistant District
Attorney. Throughout his career, he has
maintained an interest in protecting clients
from both known and unforeseeable risks,
especially as those risks have multiplied in
the digital age. James has been a lecturer on
risk management topics in the field of law,
medicine, and accounting.

The Westchester County Bar Association extends a heartfelt thank you to everyone who made our
2021 Virtual Annual Meeting and Pre-Spring Social such a great success!
Our Wonderful Attendees Pose for a Group Shot!

Congratulations to Our Award Recipients

From left: Sherry Levin Wallach, Nicholas Palisades
and Lauren Enea
Outstanding Mentor: Sherry Levin Wallach, Esq.
Legal Aid Society of Westchester County
Outstanding New Lawyer
Lauren Enea, Esq., Enea, Scanlan & Sirignano, LLP
Nicholas Palisades, Esq., Reich, Reich, & Reich, P.C.

Congratulations to Our Newly Elected Officers
and Board Members

WCBA Annual Meeting Goes Virtual

The Annual Meeting and Pre-Spring Social
marked
one year since we have been living in our
President
James L. Hyer
“new normal.” Our 2020 Annual Meeting was
President-Elect
Dolores Gebhardt
one of the first events the WCBA was forced to
Vice President
Andrew P. Schriever
postpone, then cancel, at the start of the panVice President
Denise Ward
demic. To make our virtual event something speTreasurer
Brian S. Cohen
cial in 2021, we added an extra option allowing
Assistant Treasurer
James Landau
Secretary
Robert C. Hertman
registrants to pick-up a goodie bag in-person at
Assistant Secretary
Kyle-Beth Hilfer
the WCBA offices—drive through style!
Thank you to all of our members and
Board Members: Brian Belowich, Kyle McGovern,
sponsors who stopped by to pick up their goodie
Arthur J. Muller III and Marc Sheridan
bags, or “cocktail party in a bag,” in the hours
preceding the Annual Meeting. It was a wonderful opportunity to see a number of our members
Thank you to our Annual Meeting Sponsors
in person – some for the first time in over a year.
GOLD SPONSORS
Special thanks to our vendors who helped us
Abrams, Fensterman, Fensterman, Eisman, Formato, Ferrara, Wolf & Carone, LLP
create
these fabulous bags—Graze & Co., ChocEnea, Scanlan & Sirignano, LLP
olate
Works,
and Aries Wine & Spirits.
Stephen & Prudence Younger | Yankwitt, LLP (Annual Sponsor)
SILVER SPONSORS
Belowich & Walsh, LLP | BodnarMilone, LLP (Annual Sponsor)
Clair Gjertsen & Weathers, PLLC | Cuddy & Feder, LLP (Annual Sponsor)
Goldschmidt & Genovese, LLP (Annual Sponsor)
Kurzman Eisenberg Corbin & Lever, LLP (Annual Sponsor)
Lachtman Cohen, P.C. (Annual Sponsor), Lyons McGovern, LLP
Markus & Sheridan, LLP | Meagher & Clarke, PLLC (Annual Sponsor)
Pirrotti & Glatt Law Firm, PLLC
BRONZE SPONSORS
Bashian, P.C. (Annual Sponsor) | John Nonna, Esq.
McCarthy Fingar, LLP (Annual Sponsor) | The MacLean Law Firm, P.C.
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Don’t Miss Out . . .New Mentoring Circles Forming This Spring!
For information click here.

Sponsored by

BASHIAN P.C.

ESTATE & TRUST PLANNING

Attorneys & Counsellors At lAw

WILL & TRUST LITIGATION

ESTATE & TRUST ADMINISTRATION

BUSINESS LAW & LITIGATION
WHITE PLAINS, NY | GREENWICH, CT | 914.946.5100

Gary E. Bashian
Andrew R. Frisenda
Christina M. Rubino

APPELLATE PRACTICE

Michael G. Hanrahan
James L. Hyer
Of Counsel

WWW.BASHIAN-LAW.COM

6 | APRIL 2021 | WESTCHESTER LAWYER

ARTICLE 81 GUARDIANSHIPS
& GUARDIANSHIP LITIGATION

REAL ESTATE TRANSACTIONS
TAX LAW
FAMILY & MATRIMONIAL LAW
SEXUAL HARASSMENT LITIGATION

Putting Reply Papers in Perspective
By Hon. Mark C. Dillon
Reply papers are usually not the
central focus of attorneys engaged in
motion practice. The reason is obvious—the parties’ main evidence and
arguments have already been placed
before the court in the initial moving
papers and opposition. This is not
to say that reply papers do not have
a valuable purpose. They can, and
sometimes motions cannot be won
without them.
Summary judgment motions have
a special rule for replies. As is well
known, the proponent of summary
judgment on a cause of action or defense must tender evidence in admissible form establishing its prima facie
entitlement to judgment as a matter
of law. All of the qualifying evidence
must be contained in the initial moving papers. The mission of the opposing party is to raise a question of
fact requiring trial. Reply papers cannot be used to establish, for the first
time, the party’s prima facie burden
of proof, as any failure to establish it
cannot be cured by later reply submissions (Vanderbilt Mortgage & Finance,
Inc. v. Ammon, 179 A.D.3d 1138 [2d
Dep’t 2020]; American Transit Ins. Co.
v. Longevity Medical Supply, Inc., 131
A.D.3d 841 [1st Dep’t 2015]). Reply
papers are intended to voice a rebuttal to new issues raised in the opposition papers that immediately precede
them, and should present new matter
only to the extent of addressing the opponent’s evidence or arguments (Kennelly v. Mobius Realty Holdings LLC,
33 A.D.3d 380 [1st Dep’t 2006]; Jones

v. Castlerick, LLC, 128 A.D.3d 1153
[3d Dep’t 2015]).
Parties opposing summary judgment, absent the filing of their own
cross-motion, do not have the benefit
of a sur-reply (CPLR 2214). However,
the courts have discretion to permit a
sur-reply that addresses an issue or evidence raised by the movant for the first
time in reply (Rolling Acres Developers,
LLC v. Montinat, 166 A.D.3d 696 [2d
Dep’t 2018]). Arguments raised by the
movant in favor of summary judgment
for the first time in reply, while technically improper, may still be considered
by the court if it permits the opposing party a sur-reply to address them,
which cures the defect (Pizarro v. Dennis James Boyle, Inc., 180 A.D.3d 596
[1st Dep’t 2020]).
An opponent of summary judgment who makes a cross-motion for
summary judgment is entitled under Rule 2215 of New York Civil
Practice Law and Rules (“CPLR”) to
submit a reply in further support of
its cross-motion, but once again, all
proof needed to meet the prima facie
burden of proof must be tendered in
the original cross-moving papers.
Reply papers may also be used to
correct technical imperfections with
the initial moving papers, regardless of
the relief being sought. For instance,
if a deposition transcript is submitted
without a signature page and would be
inadmissible, the signature page may
be provided in reply to cure the defect
(Mazzarelli v. 54 Plus Realty Corp.,
54 A.D.3d 1008 [2d Dep’t 2008]).

Similarly, where a certificate of conformity is needed for the admissibility
of an out-of-state affidavit in support
of the initial motion, any defect with
the certificate can be rectified in reply
(Olmeur Medical, P.C. v. Nationwide
General Ins. Co., 4 Misc.3d 143[A]
[App. Term, 2d Dep’t, 2013]). Where
a foreign language witness submits an
affidavit without a corresponding one
from a translator, that defect may be
cured with a translator’s affidavit in
reply (Taveras v. Cayot Realty, Inc.,
125 A.D.3d 754 [2d Dep’t 2015]). If
the pleadings are not attached to the
moving papers as required by CPLR
3212(b) for summary judgment, and
the opposing party argues for the denial of the motion on that basis, the
moving party may cure the defect by
attaching the pleadings in reply (Pandian v. New York Health & Hosps.
Corp., 54 A.D.3d 590 [1st Dep’t
2008]). In other words, as long as the
prima facie evidence is submitted in
the substance of the initial papers, admissibility or other technical defects
may be corrected in the reply.
Attorneys should be mindful of
the time frames within which reply
papers are due, as set forth in CPLR
2214(b) for motions and CPLR 2215
for cross-motions.
Hon. Mark C. Dillon is a Justice of the
Appellate Division, Second Department,
an Adjunct Professor of New York Practice
at Fordham Law School, and a contributing
author of CPLR Practice Commentaries in
McKinney’s.
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WCBA’s Lawyer Referral Service
Can Be a Valuable Asset for Both
New and Seasoned Attorneys
By Adam Deutsch, Esq.

Most of us have heard the phrase,
“it takes a village”, originally part of an
African proverb that describes the need
for an entire community to help raise
and educate a child. A more colloquial use expresses the way communities
—families, friends, professional colleagues, unions and other groups with
a commonality of interests—can help
us achieve our goals.
The Westchester County Bar Association is one such community. It provides its cross disciplinary member attorneys with helpful services including
CLEs, networking events, and community outreach and mentoring opportunities. Additionally, the WCBA
Lawyer Referral Service (LRS) is an invaluable program that was established
to provide trained, personalized referral
assistance to both its members and the
public.
When someone has a need for an
attorney, finding one who is qualified
and appropriate for their area of concern can be difficult. The LRS program
makes it easy. One can register online
at the WCBA web site or simply call
the office. After screening a prospective
client, a trained staff member will then
refer the person to an attorney in the
appropriate field and preferred geographic location. Thousands of people
8 | APRIL 2021 | WESTCHESTER LAWYER

When someone has a need for
an attorney, finding one who
is qualified and appropriate
for their area of concern can
be difficult. The LRS program
makes it easy.
have used this service annually; thus,
generating tens of thousands of dollars
in legal fees for those attorneys who
participate. Clients who use this service
can be assured that they will be seen by
an appropriately credentialed attorney
who is in good standing with the New
York State Office of Court Administration and possesses liability insurance.
I, myself, have benefitted from the
LRS. As a personal injury and medical malpractice attorney at Fiedler
Deutsch, LLC, I receive cold calls from
many people who believe they have
been wronged and are searching for an
attorney to represent then. Unfortunately, however, they are often misguided about the process and time involved
in pursuing an action. And often their
concern has nothing to do with my areas of expertise. The prior screening of
prospective clients by the WCBA staff
is a time saver for me, as it often weeds
out inappropriate calls. Their referrals

are always within my bailiwick and
the expectations of the caller regarding
next steps are often more realistic. Furthermore, the WCBA referrals seem to
have a better handle on the bare bones
of their case, as they perceive it, which
enables them to answer my questions
with pertinent information.
No matter how many years an
attorney has been practicing, it’s always helpful to have a good referral
source for business. The WCBA Lawyer Referral Service is such a source. A
WCBA membership provides the perks
of a community that is value added for
legal professionals in Westchester, especially if one is just starting out. I look
forward to seeing you at one of their
informative CLE’s.
Adam E. Deutsch, Esq., is a partner at
Fiedler Deutsch, LLP. He is a trial attorney
whose practice focuses on complex civil
litigation and catastrophic personal injury.
Adam has been honored as a Super Lawyer
every year since 2014, added to the Best
Lawyers in America from 2019, and was
named Best Lawyers In America: Lawyer of
the Year for Medical Malpractice in 2021.
He is the co-chair of the Tort Law and Trial Lawyer Committee of the Westchester
County Bar Association. For more information please visit: www.fiedlerdeutsch.com

American Bar Association
House of Delegates Meeting
February 2021

A BA H O D R E P O RT

By Hon. Adam Seiden
The 2021 Midyear meeting of the
American Bar Association took place from
February 17, 2021 to February 22, 2021
and closed with the meeting of the House
of Delegates. The House of Delegates is the
policy-making body of the Association. If
a policy passes the House of Delegates, it
allows the Association to lobby legislators
and file Amicus Briefs in support of the
stated policy. The meeting was held virtually as a result of the pandemic.
One of the resolutions before the
house was designated as 10E and called for
Congress to pass the Daniel Anderl Security and Privacy Act to prohibit disclosure
of the personal information of judges and
their immediate family. The resolution
also sought similar legislation by states and
local governments and asks bar associations to protect such information if they
collect it. The resolution grows out of the
July 19, 2020 attack on the home of U.S.
District Court Judge Esther Salas in New
Jersey, which resulted in the death of her
son, Daniel. The gunman obtained the
judge’s home address from publicly available online resources.
The report details a long ongoing series
of serious attacks on judges at their homes.
It refers to 1988, when then Westchester
Federal District Judge Richard Daronco
was shot and killed in his own garden in
Pelham. Our County Courthouse bears
his name. The time has come for Federal
legislation to protect the judge’s personal
information as best as we can.
I have been a local judge for over 26
years. I have been threatened numerous
times. Threats against judges are virtually
a part of the job. Sometimes, they are given in Court, sometimes by telephone or
email. They have become more real and
seem to be coming more often. They seem
to result in more actual attacks than before.
As can be seen by recent events, something

must be done to help protect our personal
information so that actually getting to the
judge is more difficult. Needless to say, I
supported the resolution.
In Resolution 106C, the House urged
extensions of student loan repayment terms
and suspensions or forgiveness of loans in
certain situations. The average law graduate carries approximately $145,000.00 in
student debt upon graduation. Further, a
recent report showed that 49% of employers had rescinded employment offers to recent graduates as a result of the pandemic.
Other offers, though not rescinded, were
delayed into 2021 from 2020. It appears
that new lawyers will be under even greater
financial strain than ever before. This resolution takes a first step towards trying to
deal with the problem.
Resolution 10F recognizes that many
problems between police and the minority
community at large occur during automobile stops for traffic enforcement. This resolution therefore calls for officer training
concerning automatic exit orders given
during these encounters. The goal of the
suggested training would be to de-escalate
the encounter and educate the officers on
implicit bias and racial profiling.
The report provides specific statistical background on the disparate impact
of bias in such situations. It details how
deescalation techniques provide not only
less confrontation, but also greater officer
safety. The report details the need for specific guidelines to be created by all police
agencies with regard to why and how exit
orders should be used.
The recent events around our country
has surely indicated that this issue should
be examined.
We all have had a tough year. We all
have run into situations recently that make
us scratch our head and wonder what this
world is coming to. One of the resolutions

presented to the ABA House made me feel
that way to the point of anger. Resolution
105 urged that all bar admission authorities allow test takers to carry menstrual
products into bar exams in opaque rather than clear containers. WHAT?! I was
shocked to learn that several jurisdictions
have this or similar rules in place. I was
insulted to find out that these jurisdictions fear that the products can be used for
cheating (writing answers on them?). I was
horrified to find out that the 597 member
American Bar Association House of Delegates was put in the position of having to
deal with this issue. Has anyone ever been
caught cheating in this fashion?
It is clearly time for the rules of my
youth to be applied (I grew up in the
South Bronx). Whoever believes that the
bar admission authority of any jurisdiction
should be focusing on the use of menstrual products for cheating should be slapped
until he or she no longer believes so. We
have more than enough difficult issues to
face with the administration of bar exams
in this COVID era. This type of micro
management should be out of bounds.
All reports and resolutions are available on the ABA website. As always, it was
an honor and privilege to represent our
Association at the meeting.
Hon. Adam Seiden is the WCBA delegate to the American Bar Association.
He is currently Vice President of NYSBA
for the Ninth Judicial District and Vice
President of the NYS Association of City
Court Judges. Judge Seiden is a Past
President of the Westchester County
Bar Association, is currently and has
been since 1995 Associate Judge of the
Mount Vernon City Court and is in private practice in Mount Vernon, NY.
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The Rise of Breach of Contract Claims
Resulting from Uncertainty

By Sareena Sawhney, Esq.

The COVID-19 pandemic has impacted businesses around the world,
with interruptions in their supply
chains and many contracts no longer
able to be performed. This has resulted in attorneys filing and/or defending
breach of contract litigation actions.
Collaboration between counsel and
experienced damage experts is paramount to successfully understanding
the potential liability and/or appropriate defenses for these matters.
Contract Terms and Common Law
Defenses
Businesses should work with legal
counsel to determine whether their
contract addresses a party’s ability to
excuse contractual nonperformance
through either force majeure provisions or other mechanisms.1 The force
majeure clauses generally take two
basic forms. The most general form,
excuses performance under the contract due to any circumstance outside
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Economic Damages

Financial experts also work
with counsel to determine
what steps plaintiff took
to mitigate damages and
can quantify the effects
of such mitigation. It is
the plaintiff’s obligation to
prevent or limit its damage.
the party’s control. The second type of
force majeure clause identifies specific
events that trigger the clause. Examples
of such events include acts of God, extreme weather events, war or riots, and/
or terrorism. Force majeure clauses that
expressly contemplate a pandemic as a
force majeure event are rare.

Companies contemplating asserting
any of these defenses and/or asserting an
economic damage claim from an alleged
breach of contract should maintain and
update their records concerning the factual circumstances and potential economic damages incurred. These documents will be key to creating a timeline
of events needed to assert or defend a
damage claim. Additionally, plaintiffs
should gather relevant budgets, forecasts, and financial data from business
segments and/or offices unaffected by
the pandemic and/or other triggering
events. Potential plaintiffs should also
track costs as they would in the ordinary
course of business. Documentation supporting costs such as invoices, contracts
and/or leases should also be maintained.
Additional documents that should be
compiled include payroll records, tax returns and correspondence with suppliers and/or customers. Lastly, defendants

in breach of contract cases should also
request financial information gathered
by the plaintiff as part of the discovery
process, so that it can be analyzed by
their expert.
Damage experts work with counsel
in breach of contract matters by offering assistance on document requests
and production, determining the most
appropriate damages methodology under the circumstances of the case, assessing components of economic damages, and rendering an expert opinion
of economic damages due to alleged
actions.2
Financial experts on the defense
side are often retained to refute economic damage claims in a breach of
contract matter. This can entail questioning the methodology and/or assumptions used in arriving at plaintiff’s
economic damage computation. Financial experts also work with counsel
to determine what steps plaintiff took
to mitigate damages and can quantify
the effects of such mitigation. It is the
plaintiff’s obligation to prevent or limit its damage. Under this rule, a party
must mitigate its damages and may not

recover for losses that it could have reasonably prevented. In breach of contract cases, this concept is also referred
to as “cover”, which requires the nonbreaching party to attempt to replace
the product or service in the breached
contract with a reasonably equivalent
substitute.
In conclusion, parties should work
with legal experts to review their contracts, including whether their contract includes a force majeure provision and what it covers. On their part,
counsel should look to damage experts
for input on document production,
costs incurred as a result of the triggering event, external factors that may
have impacted operations, and mitigation taken. Damage experts can assist
in discovery, deposition preparation,
preparing expert reports and providing
expert testimony.

Endnotes
1 This article is written by a forensic accountant and should not be used for legal
advice.
2 Establishment of liability and proximate
causation is a matter for the Court, not
financial experts.

Sareena Sawhney is a Principal in Withum’s
Forensic and Valuation Services group. She
specializes in complex fraud investigations, forensic accounting, white-collar defense and services related to commercial litigation and professional liability matters. Sareena has served
as a testifying expert witness and worked with
counsel to develop case studies, depositions
and reports and exhibits for trial. In 2019, Sareena was acknowledged as one of the most Notable Women in Accounting & Consulting by
Crains Magazine. She is a Certified Anti-Money Laundering Specialist (CAMS), Certified
Fraud Examiner (CFE) and Master Analyst in
Financial Forensics (MAFF).

JOIN THE WESTCHESTER COUNTY BAR ASSOCIATION'S

Lawyer Referral Service (LRS)
Build Your Client Base for $125 Per Year
How much is your time worth screening calls?
Each year thousands of potential clients from all over the
country seek attorneys in Westchester by contacting the
WCBA’s Lawyer Referral Service.

To learn more or download an application:
Click on the Lawyer Referral menu at www.wcbany.org/lrs
Or contact us at: 914-761-3707, ext. 85 or lrs@wcbany.org

We prescreen calls. Clients contact the LRS office and
explain the nature of their legal needs. The clients are then
referred to an attorney in the field of law and geographic
preference; referrals are made on a rotation basis.
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FRANCHISE LAW FOR THE
GENERAL PRACTITIONER

What You Don’t Know Can Hurt
You or Your Client

By Catherine S. Campbell, Esq. and Julie Lusthaus, Esq.
Catherine and Julie thank Michael Spiegeland, Esq., Vice President and
Senior Counsel, Marriott International for his contributions to this article.
Federal and state franchise laws
(and in particular New York’s Franchise
Sales Law and regulations) are very detailed, complex and layered. Thus, it is
true that as a general practitioner what
you do not know about franchise law
may hurt you or your clients. Without a clear understanding of franchise
laws—when they apply, what information must be disclosed and what other
steps are needed for compliance—you
may not adequately protect your clients from that legal quagmire, inadvertent franchising, with all its attendant
costs and penalties.
Franchising as a business format
spans all industries, from the very wellknown fast-food outlets and hotels to
the more obscure, such as home health
services and pet training. As a result,
most general practitioners will come
across franchising issues at some point
in their career. To assist in preparing you
for that eventuality, the following will
provide a primer on franchise law under federal and NY law, including the
definition of a franchise, the disclosure
and registration requirements, and the
penalties and legal issues that arise from
failing to comply with applicable laws.

fers from New York, yet franchisors
selling a franchise in New York, must
comply with both. Notably, and as
addressed below, the definition of a
franchise under New York law is much
broader than under federal law and encompasses business relationships that
appear on their face to be typical licensing arrangements.
Federal law applies a three-part
definition, with each of the following
elements required: (1) the franchisor
grants the franchisee the right to operate a business using the franchisor’s
marks (trade or service); (2) the franchisor provides significant assistance to
or imposes significant controls on the
operations of the franchisee; and (3)
the franchisee pays a “fee” [16 CFR
Part 436.1].
New York, on the other hand, has
two elements to its franchise definition: (1) the franchisor grants the franchisee the right to operate a business
either (i) using the franchisor’s marks
or (ii) under the franchisor’s marketing
plan or system; and (2) the franchisee
pays a “fee.” [NY Gen. Bus. Law §687
(2020)].

rangement meets New York’s franchise
definition, New York’s franchise law,
including its pre-sale registration and
disclosure requirements, apply: (1) the
franchise offer originated from New
York; (2) the franchise offer is directed
to an entity in New York and received
as directed; (3) the franchise offer is accepted in New York; (4) the franchisee
is domiciled in New York; or (5) the
franchised business will be operated in
New York.

Franchisor’s Pre-Sale Obligations
Again, federal and New York law
differ on the pre-sale obligations imposed on a franchisor.
Under federal law, referred to colloquially as the FTC Rule, the franchisor must provide its current Federal Disclosure Document (“FDD”) to
any potential franchisee no later than
14 calendar days before the franchisee signs the franchise agreement or
makes a payment to franchisor (or earlier if the potential franchisee makes
a reasonable request for it). Within
its FDD, the franchisor must address
23 disclosure questions, and generally cannot add additional information.
New York’s Broad Application of
Since the burden is on the franchisor
Franchise – What is It?
Its Franchise Law
to prove compliance with its disclosure
The law is very specific in how it
New York franchise law also has requirements, it is important as coundefines a franchise, and of course, to broad application or reach. In any sel to ensure that your franchisor client
add some complexity, federal law dif- of these five cases, if the business ar- collects a signed and dated receipt for
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the FDD from prospects in order to
establish compliance. This disclosure
of the FDD is required in connection
with the offer or sale of a franchise to
be located anywhere in the U.S.
New York requires both a pre-disclosure document (the FDD plus New
York section with additional information) and registration of the offering with the state before the franchisor can engage in the offer or sale of
a franchise. In addition, the franchisor
must present the FDD to the potential
franchisee at the earlier of (i) the first
personal business meeting between the
parties or (ii) 10 business days prior
to the franchisee signing the franchise
agreement or paying a fee.
Both New York and federal law require a franchisor to update the FDD
on an annual basis within 120 days of
franchisor’s fiscal year end as well as if
there has been a material change to the
information contained in the FDD.
New York amended registration must
be promptly obtained upon updating
an FDD. What constitutes a ‘material change’ is not always clear but New
York regulations provide a few examples including (i) a change in the franchise fees paid by franchisees, or (ii)
significant adverse changes in the business condition of the franchisor. [13
NYCRR Part 200 §200.5]

Exemptions to Pre-Disclosure and
Registration
Both federal and New York law
include some exemptions to a franchisor’s pre-sale obligations.
The more common federal exemptions from disclosure arise when: (1)
the payments to the franchisor are less
than $570 in the first five months, (2)
the franchisee is considered a sophisticated investor with at least five years
in any business and a net worth over
$5.715million, or (3) the franchisee
is making an investment of at least
$1.143million during the initial franchise period.
New York identifies several exemptions as well; however, the practitioner

should understand that some of the exemptions only apply to registration of
the FDD, not disclosure. For example,
if the franchise offer will be directed to
not more than two persons, then the offer is exempt from registration but the
franchisor must still provide an FDD
to those prospects. If the franchisor has
a net worth of not less than $5million,
only partial disclosure is required.

Penalties for Non-Compliance
As mentioned earlier, there is a
term for franchisors who do not realize
they are offering a franchise– inadvertent franchising. However, whether a
business and its owners inadvertently
or knowingly fail to comply with franchise law, legal penalties can apply. The
FTC enforces federal franchise law in
some increasingly rare cases, and no
private right of action exists under federal law. On the other hand, New York
is much more aggressive with franchise
law enforcement imposing fines, recission requirements, future disclosure
obligations, officer liability and in some
cases, criminal liability for compliance
failures.
New York law also provides a private right of action, and franchisees
take advantage of this right. It behooves a franchisor to comply with
New York law to avoid franchisee litigation claims for fraud or failure to
comply with applicable disclosure and
registration requirements.
Franchising Now and Post-COVID
Initially, with the shutdown of New
York in March 2020, many franchise
deals generally came to a halt. But since
summer 2020, with the steady re-opening of businesses across the state, we have
seen an uptick in franchising. We expect
this trend to continue as New York, the
U.S. and the world continue to open.
Thus, the New York general practitioner
must be on the look-out for the potential that a client’s proposed business deal
is in fact a franchise under New York or
federal law, and take appropriate steps
to avoid the legal complications of inadvertent franchising.

Catherine S. Campbell, Esq.

Julie Lusthaus, Esq.
Catherine S. Campbell, Esq., is a partner
at DelBello Donnellan Weingarten Wise &
Wiederkehr, LLP in White Plains, N.Y. focusing on transactional, business compliance
and commercial litigation matters and is a
member of the WCBA’s Business and Commercial Law Committee.
Julie Lusthaus, Esq., is a principal of
Lusthaus Law PC in Westchester County,
NY. She has been practicing franchise law
for more than 22 years, representing franchisors, single-unit franchisees and multi-unit
developers in all franchise matters. Julie is a
member of the WCBA’s Business and General Law Committee and Ethics Committee.
She is also a Governing Committee Member
of the ABA Forum on Franchising and is a
frequent speaker on franchise issues at events
hosted by various organizations including the
WCBA, ABA, IFA and NYS Bar Association.
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WCBA Membership Project
What have you been doing during the pandemic? Think of it as our own “Humans of the WCBA”.

A Dialogue Between WCBA Member Hon. Lissette G. Fernández
and Regent University Law School Graduate Konstantin Oschepkov

Hon. Lissette G. Fernández

Konstantin Oschepkov

Konstantin: Tell me about yourself.
Judge Fernández: I was born in Quito,
Ecuador. When I was seven, my family emigrated to the United States and
settled in Peekskill, New York. Today, I
serve as a City Court Judge in Peekskill.
I am also an immigration attorney. Most
significantly, I am the first Hispanic
Judge in the City of Peekskill. I can honestly say that I am living the American
Dream.
Konstantin: You have an unusual combination of judgeship and private practice.
How did your career develop?
Judge Fernández: After law school, I
clerked for the Presiding Judge of the
Family Division in Newark, New Jersey.
Subsequently, I served as an Assistant
District Attorney in Bronx County,
where I was assigned to the Domestic
Violence/ Sex Crimes Trial Bureau. I
then served as a Special Assistant Attorney General for New York State, where
I prosecuted elder and nursing home
abuse as well as white collar crimes. After
nearly two decades in public service, I left
government to start my own law practice.
As a bilingual naturalized citizen, I had a
passion for immigration law.
At the time, there were no Spanish- speaking immigration attorneys in
the entire city of Peekskill. The need was
there, the market was there, so I decided
to take a leap of faith and open a bilingual and biliterate (Spanish) immigration
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law practice. My life needs and the community needs led me to take a plunge
and enter a new field of law.
Five years later, I was appointed
a judge. Peekskill has a large Hispanic
community. In my court, I make sure
that everything is available in English
and Spanish—every form, poster, voice
recording. I am proud to serve my community.
I literally had only three weeks on
the bench before the pandemic began
and courts transitioned to virtual platform. It’s been an interesting learning
curve, but it’s been very rewarding.
Konstantin: You are brave to switch to
a completely new field of law and start
your own firm.
Judge Fernández: This is where the importance of bar association membership
comes in. Bar associations are great assets
for any lawyer—young lawyers or those
switching gears like I did. I was able to
find a lot of trainings on successfully
running a solo practice while adhering to
the rules of ethics. I also took numerous
courses on immigration law.
I did a lot of pro bono and low bono
work, which allowed me to put into
practice the training I had completed. I
am a person of faith, and because of my
involvement with local faith leaders, I
heard numerous stories about people in
need. Sometimes the issues were small.
Poor or rich, if someone does not have
access to counsel because of the language

barrier, small issues become big issues.
Pro bono work is rewarding because it
helps the most vulnerable.
The word got out, and I began having
clients. I have never advertised, not even
once in the five years of practice and
never struggled to have a client. I have
been blessed.
Konstantin: What is your favorite part
of practicing law?
Judge Fernández: The ability to change
someone’s life. For example, children facing deportation alone without counsel.
I was able to help a handful of children
pro bono, and the work has been very
rewarding. As the chair of the WCBA
Immigration Committee, my goal is to
make pro bono work accessible to all
WCBA members. To that end, in the
new year, the committee will be holding
joint trainings with local nonprofits who
will also provide mentorship so that a
bankruptcy or commercial litigation
lawyer can volunteer and take a DACA
case, change someone’s life, and feel good
as an attorney. I truly believe that getting
more attorneys involved will bring significant change.
Konstantin: Share a memorable experience from your practice.
Judge Fernández: A local church referred
to me a young single mother. I took the
case pro bono, because I became enraged
with the injustice that was happening.

Her children were being taken from her
because of alleged abuse. This case was in
a county that was not diverse. From the
minute I walked into the court house to
the minute I appeared before the judge,
it was a struggle for me as a woman of
color to get the same respect that my
male Caucasian colleagues were getting.
And if I, as an educated lawyer, could
not get the treatment I deserved, how
could this young undocumented mother
succeed? It demonstrated that courts still
need to deal with diversity and inclusion
issues.
In the end, the young mother prevailed. Sometimes I think back on what
could have happened to her and the children if I had not gotten involved. That
is the reason pro bono work resonates so
much with me. As attorneys, we have the
power to change many lives. She was a
mother, and this case affected not only
her life, but the lives of her children.
Konstantin: How do you cope with
stress?
Judge Fernández: I mentioned that I am
a person of faith. In the morning, I spend
15 minutes reading Scripture, meditat-

ing, or reflecting on what having one
more day means to me.
Being a judge is a great responsibility.
I always pray before I get on the bench; I
ask God for guidance because as a judge,
I deal with people’s lives directly.
It’s also important to make time for
some sort of physical exercise. Before
COVID-19, I would go out for walks or
kayaking. Now, I do indoor cycling. We
need to care for both, mind and body. I
know it’s very hard, but we need to push
ourselves to have 15, 20, or 30 minutes a
day focusing on our well-being.
Konstantin: How has COVID-19 impacted your immigration practice?
Judge Fernández: When I started my
law practice, I initially resisted having
a paperless office. This was 2015, and I
had just left government where it was
all about paper. But the bar association
trainings really advocated going paperless. Being an earth conscientious person,
I acquiesced. Looking back, I am really
happy I did.
When the pandemic came, my firm
was already paperless. There was no significant disruption. I was already doing

virtual consultations and document
submissions. Going virtual was the best
thing that happened to my law firm.
Konstantin: How will the pandemic
change the practice of law going forward?
Judge Fernández: I think going virtual
is the future. Take an average litigant—if
one can get a hyperlink and a time for
a court appearance, there is no need to
take a whole day off from work. One can
log in and comply with the court order.
Everybody benefits—the court cases can
move along, and people’s lives will not be
significantly disrupted.
Here is a good example. Last week,
we had a snow storm. Before the pandemic, the courts would have shut down.
But, because of the remote platform, I
was able to hold virtual court and advance the criminal calendar right in the
midst of the storm. I think that remote
access and virtual courts will make the
courts more efficient. Of course, in
criminal matters, there are due process
concerns that must be addressed, but
perhaps civil cases could be streamlined
through virtual hearings.

Annual Meeting Gold Sponsor

Jeffrey A. Cohen, Esq.

Robert A. Spolzino, Esq.

Abrams Fensterman is the premier appellate law firm in Westchester County, boasting a talented team of attorneys with over 100 years
of combined appellate experience. Led by Robert A. Spolzino, partner and former Justice of the Appellate Division, Second
Department, and Jeffrey A. Cohen, of counsel and retired Justice of the Appellate Division, Second Department, the team also
includes David A. House, partner and a former Senior Principal Law Clerk, and Mark Goreczny, associate and former Assistant Law
Clerk in the Appellate Division.
Our firm serves clients throughout the New York metropolitan area from offices on Long Island, in Brooklyn, Manhattan and White
Plains. We also serve upstate New York from our Rochester office.
81 Main St., Ste. 306
White Plains, NY 10601
(914) 607-7010

3 Dakota Dr., Ste. 300
Lake Success, NY 11042
(516) 328-2300

1 MetroTech Ctr., Ste. 1701
Brooklyn, NY 11201
(718) 215-5300

488 Madison Ave., 23rd Fl.
New York, NY 10022
(212) 279-9200

160 Linden Oaks, Ste. E
Rochester, NY 14625
(585) 218-9999

www.abramslaw.com
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What is the Purpose of
the Bar Exam in 2021?
By Jill Backer, Esq.

The first written New York State
Bar Exam was offered in 1894 and was
instituted at a time when you could
still apprentice, rather than attend law
school, to be admitted to the bar. Today
it is unclear why we are still requiring
the bar exam, but in the face of the pandemic, requiring it seems downright
dangerous and unnecessary. In the face
of a world-wide pandemic, most states,
including New York, refused to offer
right of diploma privilege this year. The
bar examiners moved forward with a bar
exam that was canceled, postponed and
then offered virtually, yet poorly administered during this pandemic. New York
State offered the bar virtually again in
February and may again offer it virtually
in July, but should they?

REASONS FOR THE BAR
Protect The Public
Ostensibly, the reason the Board
of Examiners gives the bar exam is to
protect the public by preventing inept
or bad actors from becoming licensed
attorneys. However, both empirical
and anecdotal evidence has proven that
success on the bar exam does not necessarily protect the public from poor or
unethical practitioners of the law. This
may have been true in the days before
law school clinics, pro bono hour requirements and simulation courses
during law school. Today’s generation

16 | APRIL 2021 | WESTCHESTER LAWYER

Tradition is not a good
enough reason for the Bar
Exam to exist and we need
to be more forward thinking
as a profession.
of law school grads now graduate with
hands-on experience unseen in prior
generations of lawyers who had to learn
on the job. The bar exam no longer acts
as the protector of the public to weed
out unworthy potential lawyers. No one
believes that the Bar tests competency as
a lawyer—it tests whether you can take
a test. So it seems that the bar exam is
a relic.

Big Business
The bar exam is big business both
for private exam prep companies and
the State Bar itself. In NYS, it costs
$250 to sit for the bar and the bar prep
courses range from $2,000 to $3,000.
Then, upon a successful bar exam score,
it is $375 for your law license. This is
all after hundreds of thousands of dollars spent on law school and does not
account for the hundreds of hours of
unpaid study for the Bar exam. Right
away, it is clear that becoming a licensed
attorney favors those who have the
money. Now imagine the costs (actual
and in time) if you have to take the bar
exam a second time. Clearly, money is

one of the real reasons why the bar in its
current form continues to endure.
Tradition

The Bar exam is a time-honored tradition and many lawyers feel “I had to
do it, so you have to do it”. Tradition
is not a good enough reason for the Bar
Exam to exist and we need to be more
forward thinking as a profession.

REASONS AGAINST THE BAR
Classism
Beyond the financial requirements
already stated, the pandemic further divided the privileged from the not privileged due to the technology requirements of taking a virtual bar. Students
taking the bar were and are required to
have an up-to-date computer, a good
internet connection, and a quiet place
to study for a few months. These things
are not possible for every bar applicant,
especially those in economically disadvantaged communities.

Racism
It is not a coincidence that diploma
privilege was discarded by many states at
exactly the same time that people of color started petitioning states for admission to the Bar. It is safe to say that the
origins of the bar exam are deeply rooted in racism, (sexism and classism, too).
Today, people of color still face extra

hurdles to becoming lawyers, but this
was especially true during the pandemic’s virtual bar exams. In many cases, the
issues surrounding classism and financially disadvantaged communities cited
above also disproportionately affected
students of color. In addition, some of
the technology caused students of color
to fail the Bar. For example, complaints
were received about the California bar
exam, because the facial recognition
software used to identify bar examinees
refused to recognize candidates of color.

Health
In some jurisdictions where students
took the in-person bar, students were
asked to sign what amounted to death
waivers if they took sick after taking the
bar. I cannot even imagine this—asking
bar examinees to waive their rights if sitting for the bar ends up killing them.
Similarly, the New York State bar took a

hard line against those examinees seeking accommodations for health reasons
during virtually administered exams.
Those who peed in a bottle (to not be
labeled cheating by the algorithm that
acts as a proctor) will have their day in
court. The average bar examinee endures
grueling hours of study and anxiety and
then a 3-4 month wait for results that
decide their ability to earn a living. Now
imagine that a medical condition you
have further complicates your ability
to pass the bar or puts you in jeopardy
during the pandemic. The responses to
these requests for accommodations have
been less than ideal, and in most cases,
patronizing and unfair.
The pandemic caused review of
many things within the legal profession, including processes and procedures utilized for decades. The Bar
exam deserves to be among the things

reviewed and the question during this review should be “why are we doing this?”
instead of “how we should do this?” The
Bar exam is an antiquated relic of a time
where law school was just lectures and
tuition did not cost more than a house.
Allow law graduates to start their careers
and allow them to make a living upon
graduation.
Jill Backer, Esq., was a criminal defense
attorney in Chicago before going into legal
sales. Upon return to her native NY in 2002,
she took a job at Brooklyn Law School
where she built one of the first employer
outreach programs in the nation at a law
school. Jill spent 12 years at Brooklyn Law
School. She has been the Chair of the NALP
employer outreach section. Jill has been
the Assistant Dean at Pace Law School’s
office of Career and Professional Development since 2014. Jill is a graduate of Marquette University and Quinnipiac University
School of Law.
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MEMBER Spotlight
In this feature, Tejash V. Sanchala interviews WCBA
members about their experiences and insights.
Tejash is Co-chair of the Employment Law Committee,
a member of the WCBA Nominating Committee and a
former WCBA Board Member.

Marc O. Sheridan, Esq.

Tejash: How long have you been a
member of the WCBA and what have
been some of your contributions?
Marc: I have been a member since
2012. I have served as chair for the
ADR Committee since 2016. I was
active in authoring and developing the
Ninth JD Presumptive ADR programs
for the Surrogates Court and Supreme
Court. I have presented as a CLE
speaker on multiple programs.
Tejash: What is your current job and
practice area?
Marc: I started my firm with partner
Anthony Markus in 2009. I focus on
employment law and commercial cases.
My partner specializes in divorce, wills,
trusts and estates.
Our firm is also known for its
work in the ADR space, both in mediation and Collaborative Practice. I train
and lecture on Collaborative Practice
domestically and internationally.
Tejash: What is one of your favorite
success stories?
Marc: I handled an employment dispute for a medical resident who had
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been terminated from her residency
program after requesting a reasonable
accommodation. After a year and a half
of litigation, I was successful in having
her restored to the program and she
completed her residency.
I was recently referred a commercial
case pursuant to the Court’s presumptive ADR program. The matter had
been heavily litigated with discovery
separating the parties. After a couple of
pre-mediation phone calls with both
counsel and parties, I was able to resolve
the discovery disputes, and a six hour
mediation session later resolved the entire matter, ending a several year litigation and anticipated motion practice.
Tejash: Who are some of your
mentors?
Marc: I had a camp counselor who
practiced law and now runs a wealth
management services group at UBS.
Also, two of my fraternity brothers
guided me to law school and are successful lawyers in their own right at
Mintz Levin and Norton Rose
Fulbright.

Tejash: If you were not practicing
law, what would you be doing?
Marc: Probably running an ADR
practice full-time.
Tejash: What might people be surprised to learn about you?
Marc: I ran a 4:17 mile in college.
Tejash: What do you splurge on?
Marc: Ski trips with my family.
Tejash: What is the best hour of your
day?
Marc: Professionally, my law partner
and I usually catch up at the end of the
day to discuss our cases and bounce
ideas about strategy for our firm.
Tejash: What are some of your favorite movies?
Marc: I have been a big fan of the
Avenger movies. I also liked The Untouchables and Mel Brooks’ History of
the World Part 1.
Tejash: What is your favorite meal?
Marc: My mother-in-law’s chicken curry and keema.

Tejash: What are some of your
favorite vacation trips ?
Marc: Skiing the Dolomites in Livigno,
Italy, the Alpes in Venosc, France, and
visiting my wife’s family in Bangalore,
India. Traveling with my family to the
Van Gogh Museum in Amsterdam and
the Louvre in Paris as part of my lecturing trips was exciting too.
Tejash: What is one of your favorite
things to do in Westchester?
Marc: When we get through this pandemic, going to lunch at Kira Sushi in
Armonk.
Tejash: What is the best advice you
have ever received?
Marc: My grandfather gave me a copy
of Max Ehrmann’s poem Desiderata

when I was thirteen. In it, he writes:
Be cheerful. Strive to be happy. I try to
take that to heart every day.
Tejash: When is the last time you
were outside of your comfort zone?
Marc: In August 2019, we took a trip
to Iceland and I booked a glacier hiking trip not knowing that it involved
putting on crampons and carrying ice
axes. Watching my son on the glacier
without a tether was a bit nerveracking,
but he was great.
Tejash: What do you wish you knew
before becoming a lawyer?

Tejash: What is one of your future
ambitions?
Marc: I would like to become a scuba
diving instructor.
Tejash: What is your favorite part of
being involved with the WCBA?
Marc: As a member of a small firm,
interacting with other lawyers is especially important. My involvement with
the WCBA has given me an opportunity to build these professional connections that I would not otherwise have,
and to learn from my colleagues.

Marc: You need to be adept at active
listening. The goal of good lawyering is
not to solve problems for your clients,
but to educate them how to solve their
problems.

ANNUAL SILVER SPONSOR

After over 50 years of serving our clients
in serious medical malpractice and personal
injury matters, a new generation
continues our standard of
excellence, integrity and success.
We are now

Christopher B. Meagher • Keith J. Clarke • Merryl F. Weiner • Christina M. Killerlane
Jennifer C. Patrissi • Rachel R. Gruenberg • Kacey M. Martin • Juliana F. Vetere • Matthew S. Martin
(914) 328 8844 • 111 Church Street, White Plains, New York 10601 • meagherandclarkepllc.com
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technology corner
THE OTHERS: Networking for Referrals From Non-Lawyers
By Jared D. Correia, Esq.

Last month we addressed the
fact that attorneys can exercise ‘the
nuclear option’ on any case referral,
at any time: they can keep it for themselves. That’s why it’s so valuable to
also network for referrals from non-attorney professionals, who have to find
a lawyer to deliver referrals to.
If you are comfortable networking with other attorneys, but not nonattorneys, these strategies should
help:
n Just as you should find lawyers
with complementary practice areas to refer cases to, and to be
referred cases from, you should
find non-lawyer professionals with
complementary business models to refer business to and to get
business from. For example, if you
focus on motor vehicle accidents,
it helps to know someone who
runs a body shop.

n Endeavor to make presentations
in your local community that will
draw potential clients and potential referral sources. If you have
not yet developed your reputation
in the local community, consider
partnering with a local stakeholder, like a town library, to promote
your event.

n Use MeetUp.com to find local
groups and events based on interest
areas. There may be ongoing local
meetings chockful of referral
sources that you did not know
about. This may include specific
interest groups that you had not
thought of as viable referral sources.
n Create and use specific elevator
pitches focused on the members of
the professional group you’re trying
to infiltrate. The pitch you use on
lawyers is not going to work here.

Jared D. Correia, Esq., is the Founder and CEO of
Red Cave Law Firm Consulting, which offers subscription-based law firm business management consulting
and technology services for solo and small law firms.
Red Cave also works with legal institutions and legal-facing corporations to develop programming and content.
A former practicing attorney, Jared has been advising
lawyers and law firms for over a decade. He is a regular

n Track information about your networking efforts. Working backwards can help you to figure out
your best lead sources. Use a customer relationship management
software to archive information
and lead sources and the percentage of leads you close, and to make
better decisions about your marketing strategy.
If you need to break out of your
shell, we can help.
The WCBA now offers discounted law practice management consulting
services through Red Cave Law Firm
Consulting.
To access consulting services, visit https://redcavelegal.com and start
running your law firm like a business.

presenter at local, regional and national events, and
regularly contributes to legal publications, including
his column, ‘Managing,’ for Attorney at Work, and
his ‘Law Practice Confidential’ advice column for
Lawyerist. He is the host of the Legal Toolkit podcast
on Legal Talk Network. Jared also teaches for Concord
Law School, Suffolk University Law School and Solo
Practice University.

Law Offices of Joseph F. Albert

Practice Limited to Property Tax Law
Tax Certiorari and Residential
Joseph F. Albert, Esq.
100 White Plains Road, Tarrytown, NY 10591
Phone: 914-332-6666 | Fax: 914-332-0806 | ealbertlaw@aol.com
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CLASSIFIEDS

L E G A L J O B S | O F F I C E S PA C E | S E R V I C E S

Office Space
Scarsdale
400 sq. ft. penthouse executive corner office for 1-2 people.
Golf course views in established law firm. Conference room, kitchenette, reception also available.
Vernon Hills Center: Free parking, WiFi, near courts.
Contact: 914-713-9311 or 203-500-5012 or jaronson@joneslawllp.com.

ADVERTISING RATES
Magazine & Web Classifieds | Member (M) and Non member (NM) Rates
AD DEADLINE: 1st of the month prior to publication
10% discount on three or more prepaid issues; 15% discount on one year prepaid.

MAGAZINE DISPLAY ADS
Dimensions
2hx3½w”
2hx3½w”
4hx3½w”
4hx3½w”
4hx7½w”
4hx7½w”
9¾hx3½w”
9¾hx3½w”
9¾hx7½w”
9¾hx7½w”

b/w
4/C
b/w
4/C
b/w
4/C
b/w
4/C
b/w
4/C

CLASSIFIED ADS
(M)
$90
$160
$210
$265
$405
$525
$450
$630
$815
$1050

(NM)
$115
$200
$260
$330
$500
$650
$560
$785
$1025
$1325

Magazine Only
Up to 40 words
Up to 80 words
Web/Print
Up to 40 words
Up to 80 words
Web Only
Up to 40 words
Up to 80 words

(M)

(NM)

$65
$95

$100
$135

$100
$140

$140
$180

$55
$80

$80
$130

Contact: editor@wcbany.org (914) 761-3707, ext. 40, or download our Media Kit at www.wcbany.org.

Website Ads

Ad space on selected pages is available on
our website.
Cost: $500 for 3 months
Become a sponsor and receive a FREE
online ad. Annual Sponsors and Corporate
Partners qualify for a free ad on our website.
Contact isabel@wcbany.org for details.
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WHAT’S GOING ON
Anthony Scarpino, Former Westchester County DA,
and Paul Noto, Former First Deputy DA,
Join Dorf & Nelson
Kyle-Beth Hilfer, Esq.
Recipient of Legal
Entrepreneur of the
Year Award.

From left: Hon. Anthony Scarpino and Paul Noto, Esq.

Dorf & Nelson LLP, a private practice law firm headquartered in Rye, N.Y., has welcomed as new partners former
Westchester County District Attorney Anthony A. Scarpino, Jr.
and former First Deputy District Attorney Paul J. Noto.
“Tony and Paul are superb attorneys whose values and
experience are right in line with the high level of skill, integrity and prestige we hold at Dorf & Nelson,” said Jon A. Dorf,
Managing Partner, Dorf & Nelson.
Scarpino and Noto join as partners in the Litigation Department at the firm’s Rye office.
“This is a terrific transition for me,” said Scarpino, who
was Westchester County District Attorney from 2017 to 2020,
overseeing 120 assistant district attorneys, 34 criminal investigators and 85 support staff. “I enjoy management, mentoring and solving problems on an administrative level, so this
is a good fit.”
As Deputy District Attorney and Special Counsel, Noto advised the DA on significant matters related to cases and policy
initiatives.
“I’m so pleased to join Dorf & Nelson,” Noto said. “I welcome the opportunity to do great work together in the litigation and commercial real estate space.”
Founded in 1992, Dorf & Nelson LLP is headquartered at
the International Corporate Center in Rye, N.Y., with offices
in Manhattan, Garden City, N.Y., and Los Angeles, Calif. The
firm’s practice areas comprise litigation, corporate law, commercial real estate, intellectual property, life sciences, medical malpractice defense, not-for-profit, and property finance.
For information, visit dorflaw.com.
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Kyle-Beth Hilfer, Esq. of Hilfer Law is the recipient of the Women Owned Law (WOL) 2021 Legal
Entrepreneur of the Year Award. Hilfer Law provides
advertising, marketing, and intellectual property
law services as well as mediation and arbitration
dispute resolution services. Ms. Hilfer was recognized as a “trailblazer in her commitment to diversity and inclusion of women law firms….[She] was
often the only woman in a room of lawyers. She
never shied away from making herself heard, but
she managed to keep all stakeholders collaborating
with her.” WOL is a national nonprofit networking
and advocacy group for women-owned law and legal services firms.

Pace University’s Elisabeth Haub
School of Law Offers a Part-Time
Flex Program
Pace University’s Elisabeth Haub
School of Law offers a part-time
flex program, making the Law
School more accessible to working professionals and others.
“By now offering required
courses on evenings and weekends, we are expanding access to legal education and
providing rigorous academics and training to those
who are working professionals or have other daytime
responsibilities,” said Dean Horace Anderson.
Students can learn more about the part-time
program and scheduling options, including a list of
frequently asked questions at: www.law.pace.edu/
admissions-aid/flex-jd-scheduling-option.

CLE/EVENTS NEWS

| For the most up to date program information click here

VIRTUAL NETWORKING
April 1 Thurs. 4:30 PM - 5:30 PM
April 15 Coffee Talk
April 29 Join your WCBA colleagues for a bi-weekly conversation
hosted on Zoom.
Sponsored by Yankwitt LLP | FREE: Register here
April 22

Thurs. 6:00 PM - 7:00 PM
Virtual Chocolate Tasting
Our virtual event will provide you with nine artisanal
bonbons from Castle Hill Chocolate, as well as a tasting
guide from chocolate expert and store owner Erica Sullivan.
Note: Registration closes on April 14.
Member: $40; Non-Member $50 | Register here

VIRTUAL CLEs & WEBINARS
April 7

April 8

Wed. 12:00 PM - 1:00 PM
Protecting Clients from Financial Elder Abuse
and Senior Scams
Elder Law attorney Anthony J. Enea, Esq. offers a program
covering senior scams and financial elder abuse.
CLE Credit: 1 Professional Practice
Member: $25; Non-Member $35  Register here

Blue Horizon
TRANSCRIPTION SERVICE

Accurate n Professional n Fast n Confidential
845-634-1149 | wordproc1@juno.com
We convert audio recordings to text. All audio formats transcribed.
Legal:
Court Hearings,
Depositions,
Expert Witness
Statements,
Arbitration Hearings,
Pleadings, Dictation

Corporate:
Meetings & Zoom
Meetings,
Conferences &
Conference Calls,
Interviews,
Engineering
Evaluations

Medical:
Psychological &
Forensic Evaluations,
Reports

We are on the NYS Unified Court System list of transcription services.

Statewide
A B S T R A C T

C O R P O R A T I O N

Your next real estate closing deserves the
unmatched experience of 120,000 deals.
We've got that. Put it to work for you.

Thurs. 12:30 PM - 1:30 PM
E-Lawyering: How to Create Revenue Through
Automation and Compete with LegalZoom
What is e-lawyering, and how can we build client collaboration and technology tools into this new form of practice?
Member: FREE; Non-Member $10 | Register here

April 13 Thurs. 6:00 PM - 8:00 PM
The Impact of COVID-19 and Tax Law Changes on
Business Valuations in Matrimonial Matters
This presentation will focus on how business valuations in
matrimonial matters have been affected—in some cases
dramatically—by recent events and new legislation.
CLE Credit: 2 Professional Practice
Member: $40; Non-Member $50 | Register here
April 15 Thurs. 12:30 PM - 1:30 PM
The Top 3 Things You Need Today In Your Business
From MS365
Learn exactly what Microsoft 365 is, as well as the top 3
must-have solutions that you need in your business today.
CLE Credit: 2 Professional Practice
Member: FREE; Non-Member $10 | Register here
April 29 Thurs. 5:00 PM - 7:00 PM
The Impact of Franklin H. Williams’ Legacy:
Then, Today, Tomorrow
“A Bridge to Justice: The Life of Franklin H. Williams”
explores the life of Franklin Williams, civil rights leader,
lawyer, diplomat, and organizer of the Peace Corps. A
distinguished panel will discuss the work being done by the
NYS Court and Franklin H. Williams Judicial Commission.
CLE Credits: 1.5 Diversity, Inclusion & Elimination of Bias
Register here

Statewide Abstract is independently owned and operated and the
#1 choice of countless realtors and attorneys across the tri-state and
beyond for both commercial and residential real estate transactions.

Statewide Abstract Corporation

202 Mamaroneck Ave., White Plains, NY 10601 914.683.5900
One Rockefeller Plaza, New York, NY 10020 212.742.2880

www.statewidea.com

Joshua D. Weisbrot

Senior Vice President
Financial Advisor
2000 Westchester Avenue 1NC
Purchase, NY 10577
914-225-5499 • 888-499-8544
joshua.d.weisbrot@morganstanley.com
fa.morganstanley.com/joshua.d.weisbrot
NMLS #1312838
© 2018 Morgan Stanley Smith Barney LLC. Member SIPC.
BC006 CRC1596709 09/16
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Back
Bench
FROM THE

By Richard M. Gardella, Esq.
Editor-in-Chief
WCBA Past President
WCBF Past President
One hundred and ninety-two years
ago this month, an 82-year-old from Salem, Massachusetts was bludgeoned and
stabbed to death in his bed as part of a
depraved scheme to gain an inheritance
from his death. Although the killing of the
wealthy, retired merchant was viewed as an
unheard of type of crime back then, that
rarity is not why it is remembered here.
Instead, the prosecutor and his performance to gain a conviction of one
of two brothers charged in connection
with the heartless murder is what draws
our attention. An orator of national renown and a major political figure, he was
known for his court room work in defense, not as a prosecutor.
That lawyer was involved in eight of
the most celebrated constitutional cases
before the U.S. Supreme Court, including McCullock vs. Maryland and Dartmouth vs. Woodward. All told he handled
225 other important cases in various
courts. He almost never appeared for the
prosecution.
The New Hampshire born attorney’s
court room defense reputation was so
legendary that over a hundred years after
the merchant case, that lawyer was highlighted as a fictional character in a fanciful Hollywood movie. Featuring Edward
Arnold as the famous, early 19th century
advocate, the plot pitted him against the
Devil before a jury of notorious villains.
The fate of a hardscrabble farmer, who
unwittingly made a Lucifer deal to raise
himself out of grinding, unlucky poverty,
was the dramatic focus.
In the movie, The Devil and Daniel
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Webster, the Webster character uses brilliant argument and oratory to convince
an unfriendly jury to acquit the farmer,
frustrating the Devil’s plan to capture the
farmer’s soul. It is hard to imagine higher
recognition of Webster’s courtroom defense ability than that mid-20th century
movie drama.
Because of his prior court room performance reputation as a defendant’s lawyer, Daniel Webster’s prosecutional role
in the 1830 murder case came as a great
surprise to many. The changed role did
not escape mention by the defendant’s
attorney during the merchant murder
trial. As a matter of fact, Webster accused
his trial opponent of harping on the issue
and made the following comment in the
opening of his summation:
I am little accustomed, gentlemen, to the part which I am
now attempting to perform.
Hardly more than once or twice
has it happened to me to be concerned on the side of the government in any criminal prosecution whatever, and never, until
the present occasion, in any case
affecting life. But I very much
regret that it should have been
thought necessary to suggest to
you that I am brought here to
‘hurry you against the law and
beyond the evidence.’ I hope I
have too much regard for justice,
and too much respect for my own
character, to attempt either, and
were I to make such an attempt,
I am sure that in this court noth-

ing can be carried against the law,
and that gentlemen intelligent
and just as you are, are not by
any power to be hurried beyond
the evidence. Though I would
well have wished to shun this occasion, I have not felt at liberty
to withhold my professional assistance when it is supposed that
I may be in some degree useful
in investigating and discovering
the truth respecting this most extraordinary crime … .
Denying any prejudice against or desire to harm the defendant, Webster said
he could not be indifferent to the “deep
guilt” involved in this deed of midnight
assassination and to the need to have
those responsible answer for their enormous crime at the bar of public justice.
The victim of the murder, Captain
Joseph White, was attacked soon after he
retired on that April evening. The night
assassin was Richard Crowninshield.
Crowninshield committed suicide in
his jail cell by hanging before he could
be tried. Crowninshield had revealed to
a friend that the murder was part of a
plot by Joseph Knapp Jr. and his brother,
John Francis Knapp.
The Knapp brothers sought part of
White’s estate because Joseph Jr.’s motherin-law was a principle White heir. White
had recently reduced her share of his estate
in a new will and the brothers planned to
destroy the new will after the murder so
that they could share in the bigger prior
bequest to the mother-in-law.

Daniel Webster argues a case in Boston’s Faneuil Hall. Courtesy of www.whatitmeanstobeamerican.org
Crowninshield’s friend tried to use
the plot knowledge by demanding silence
money from Joseph Jr. in a letter. However, the letter ended up being delivered to
the father of the two brothers. He turned
it over to authorities. Joseph Knapp Jr.
originally confessed, but later retracted
his admission. John Francis, who did not
admit involvement, was the first brother
to be tried. Webster, as special prosecutor, faced Franklin Dexter, a prominent
Massachusetts lawyer engaged to defend
John Francis. The defendant was charged
with first degree murder despite the fact
that he was not with the murderer when
the act occurred.
Webster was able to show that John
Francis could be convicted despite that
fact, arguing that the defendant aided,
abetted, and participated in the crime.
As one commentator explained:
…Webster contended that
John Francis, by standing ready
to assist the murderer, furnished
all the aid that was needed, and
although physically in the street
below, he was constructively
present in the room when the
crime was committed.
Webster also pointed to the defendant’s jail house confession as revealed by
a cell visitor.
Daniel Webster’s summation as prosecutor in the John Francis Knapp trial
covers 32 book pages. It is worth reading
for its carefully reasoned eloquence.

“Murder will out.” The great orator
stated and added:
…True it is that Providence
hath so ordained, and doth so
govern things that those who
break the great law of heaven by
shedding man’s blood seldom
succeed in avoiding discovery.
Especially in a case exciting so
much attention as this, discovery must come, and will come,
sooner or later…
In concluding his summation,
Webster spoke of a juror’s duty, saying:
…You are the judges of the
whole case. You owe a duty to the
public, as well as to the prisoner
at the bar. You can not presume
to be wiser than the law. Your
duty is a plain, straight forward
one. Doubtless we would all,
judge him in mercy. Towards
him as an individual, the law inculcates no hostility; but towards
him, if proved to be a murderer,
the law, and the oaths you have
taken, and public justice demand
that you do your duty. With consciences satisfied with the discharge of duty no consequence
can harm you. There is no evil
that we can not either face or fly
from, but the consciences of duty
disregarded. A sense of duty pursues us ever…

The careful balanced and nuanced
words of the Webster summation must
seem strange and tedious to many internet slaves who are used to communicating by brief and mean-spirited twitter
twaddle, but those words of the New
Hampshire lawyer reveal a deep understanding of the human condition; a desire to right a wrong and a belief in the
justice system.1
John Francis Knapp was found
guilty by the jury and hanged. His brother, Joseph Knapp Jr. was tried later and
suffered the same fate as John Francis.

Endnote
1 This column is based on the account of
the Knapp trial found in Volume II of The
World of Law, The Law as Literature, edited by Ephraim London and published by
Simon and Schuster in 1960. All quotes
cited in this column were taken from that
account and the Webster summation published with that account.
Richard M. Gardella, Esq., is counsel to
Bertine, Hufnagel, Headley, Zeltner, Drummond & Dohn LLP. He is a Past President of
the Westchester County Bar Association and
the Westchester County Bar Foundation,
the editor-in-chief of this Magazine, and
a former WCBA delegate to the American
Bar Association and the New York State Bar
Association.
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Thank You to Our Annual Supporters!
GOLD SPONSOR

SILVER SPONSORS

BRONZE SPONSORS

After over 50 years of serving our clients
in serious medical malpractice and personal
injury matters, a new generation
continues our standard of
excellence, integrity and success.

FOUNDED 1945
11 Martine Avenue
White Plains, New York 10606
(914) 946-3700
www.mccarthyfingar.com

CORPORATE PARTNER

We are now

Christopher B. Meagher • Keith J. Clarke • Merryl F. Weiner • Christina M. Killerlane
Jennifer C. Patrissi • Rachel R. Gruenberg • Kacey M. Martin • Juliana F. Vetere • Matthew S. Martin
(914) 328 8844 • 111 Church Street, White Plains, New York 10601 • meagherandclarkepllc.com

Dedicated to Significant
Personal Injury & Medical
Malpractice Matters
Call Us to Discuss a Referral Relationship
Referral and Co-Counsel fees paid
in accordance with Rule 1.5 of the
Rules of Professional Conduct
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