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Verdects & Jettlemerts:

M Judgments

A federal judge awarded treble damag-
es in a Lanham Act lawsuit, bringing
the total award to $44.5 million, plus

a medical center must pay $2,076,500
to a woman who suffered permanent
damages from hormone replacement
meds.

M Arbitrations

A shareholder oppression, breach of
fiduciary duties, conversion and fraud
claim was arbitrated for $2,252,306,
while a salesman received $1,572,626
in a breach of employment and stock
rights agreement case.

M Settlements
Claims of wrongful death, auto negli-
gence, delayed intubation and perma-
nent injuries from unneeded chemo-

therapy are among the largest deals.
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his section includes verdicts and settlements of $1 million or more obtained in
a Michigan court in 2016 that were reported to Michigan Lawyers Weekly and
verified on or before Dec. 23, 2016.

We would like to thank the attorneys who submitted their reports to MiLW
throughout 2016. While many of these reports were published in the “Verdicts &
Settlements” section of the newspaper, others appear in this section for the first
time.

MIiLW seeks to be as inclusive as possible in reporting verdicts and settlements from across
the state. This annual compilation includes case results reported to us and verified by our
editors. Please help us to be as complete as possible and send your case results for our weekly
Verdicts & Settlements feature. They may be submitted online at milawyersweekly.com/
submit-verdicts.
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$36,630,000

Inmate, deputies dispute
beating, restraint method

This case involved a severe beating and
subsequent, lengthy face-down restraint at
the Genesee County Jail on September 18,
2010.

Plaintiff William
Jennings had been
transported to the
jail without incident
after being arrested
for DWI. His roadside
PBT was 0.12. All
the events at the jail
were captured on the
jail video system.

A key part of the
case and a factor
that resulted in the
verdict was that Jen-
nings was beaten, had his head slammed
into a wall while he was handcuffed, pepper
sprayed, then had a spit hood placed over his
face and then was restrained face down on
a restraint bed and left unattended for 2V%
hours while he struggled to breathe. He was
never decontaminated for the pepper spray.
The video depicted the entire 214 hours.

Plaintiff’s counsel noted that the five depu-
ties involved were all well above 200 pounds,
ranging from approximately 220 to 280,
while the plaintiff weighed approximately
150 pounds.

Immediately prior to being torqued down
in the restraint bed, plaintiff also was Tased
while he lay on the ground handcuffed, with
several deputies holding him down. One of
the deputies lifted up his shirt so the Taser
could be applied directly to his bare skin.

Plaintiff’s counsel contended that a Gene-
see County Sheriff’s general order on the use
of force provided that “under no circumstanc-
es” could a person be restrained face down
after being pepper sprayed.

Defendants testified inconsistently with
what was plainly depicted in the video, claim-
ing, among other things, that the plaintiff
flung himself face first into the wall (while
he was handcuffed); that he was “resisting”
while he lie there virtually motionless; and
claiming he was “actively resisting” when his
body reacted to the pain they were inflicting.

Defendants also repeatedly claimed that
although the video depicted the entire event,
plaintiff’s acts of resistance could not be seen
because they occurred while multiple depu-
ties were holding him down, which obscured
the video footage.

Plaintiff’s counsel argued that all five
deputies assaulted the plaintiff at one time
or another and/or held him down while an-
other deputy assaulted him. Counsel further
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argued the deputies clearly acted in concert
and were joint tortfeasors.

Plaintiff’s policy expert, Ken Katsaris, tes-
tified that the officers’ actions were not con-
sistent with nationally recognized practic-
es and procedures for restraining individuals
or for using force in a correctional setting.

Plaintiff’s psychiatric expert, Dr. Gerald
Shiener, testified that the use of restraints
was improper in any institutional setting and
that no one should ever be restrained face
down due to the risk of asphyxiation. He also
testified that plaintiff' suffered PTSD and,
because he continued to be symptomatic six
years after the traumatic event, his prognosis
Was very poor.

Plaintiff’s forensic audio and video expert,
Kenneth Glazer, testified that he forensically
examined every frame of the video. He add-
ed that gross motor movements such as the
ones defendants attributed to plaintiff were
not present and could not be obscured from
a frame-by-frame forensic analysis, as defen-
dants claimed. Glazer also testified that he
never saw any physical resistance.

Plaintiff’s treating ophthalmologist, John
A. Waters, testified that plaintiff suffered
traumatic cataracts as result of the trauma
to his face and head; that they dramatical-
ly affected his vision; and that even if he
had successful bilateral cataract surgery, he
would have a 71 percent disability based on
AMA disability standards.

Plaintiff’s primary care physician, Dale
Hanson, testified that plaintiff suffered a
permanent shoulder injury, which he deter-
mined to be a winged scapula after an MRI
ruled out a torn rotator cuff. That condi-
tion was not correctable by surgery or phys-
ical therapy.

Defendants’ police policy expert, Darrell
Ross, testified that all defendants’ actions
were “absolutely appropriate” and that re-
straining someone face down, even after be-
ing pepper sprayed and with a spit hood over
his face, created no safety concerns.

Defendants’ expert in ophthalmology,
Dr. Thomas Byrd, testified that plaintiff’s
traumatic cataracts could be corrected and
his vision made better than his pre-morbid
condition. He also admitted that the trauma
plaintiff suffered could cause traumatic cat-
aracts.

Defendants’ orthopedic expert, Dr. William
Kohen, testified that the trauma plaintiff
suffered as depicted in the video could cause
a shoulder injury, but he did not believe that
the trauma could cause a torn rotator cuff
injury, which was his diagnosis of plaintiff’s
shoulder injury.

The jury found all defendants liable on
plaintiff’s unlawful force claim and awarded
$36,630,000, including individualized puni-
tive damages against each defendant.

Kevin S. Ernst, co-counsel for plaintiff, pro-
vided case information.

See related story, “$36.6M awarded
in Genesee jail beating,” MiLW, Nov.
21, 2016.

Type of action: Civil rights (police misconduct)

Injuries alleged: Eyesight disability, permanent
shoulder injury, PTSD, facial fractures, extensive
bruising

Name of case: Jennings v. Fuller

Court/Case no./Date: U.S. District Court, Eastern
District of Michigan; 13-13308; Nov. 3,2016

Tried before: Jury

Name of judge: Hon. Avern L. Cohn

Demand: $1.8 million
Highest offer: $500,000
Verdict amount: $36,630,000

Most helpful experts: Kenneth Katsaris, law enforce-

ment, corrections and private security, Tallahassee,
Florida; Kenneth Glazer, forensic audio and video,
Southfield; Dr. Gerald Shiener, psychiatry, Birmingham

Attorneys for plaintiff: Kevin S. Emst, Dean D. Elliott

Attorneys for defendants: H. William Reising,
Christopher J. Scott

$19 Million

Plaintiff: 4-month-old’s
death was avoidable

Plaintiff’s decedent, Sabrie Nash, was a
twin who was born premature at 25 weeks
on July 7, 2010. Following birth, she was di-
agnosed with bronchopulmonary dysplasia
(BPD), respiratory distress syndrome and
pulmonary hypertension.

She was hospitalized at defendant Chil-
dren’s Hospital of Michigan (CHM) and
placed on a mechanical ventilator for almost
two months. Over time, Sabrie began to
make progress with respect to growth and
development and her condition improved. On
Oct. 11, 2010, she was discharged home on
supplemental oxygen.

Sabrie continued to show signs of improve-
ment while at home. She was eating well and
gaining weight. Nevertheless, she remained
on supplemental oxygen and medication to
assist with breathing as her lungs continued
to develop.

During the first week of November, Sa-
brie’s mother noticed that she had respirato-
ry congestion with nasal discharge. On Nov.
7, Sabrie’'s mother took her and her twin
brother to CHM to be evaluated. Sabrie’s
mother indicated that she did not feel that
Sabrie’s breathing was labored, but she was
concerned that drainage was clogging the
nasal cannula tubing. A chest X-ray showed
no focal consolidations (a sign of pneumonia).
Sabrie was prescribed nasal saline drops and
sent home.

On Nov. 18, at approximately 9:15 pm,
Sabrie’s parents brought her to the emer-
gency department at CHM. Sabrie’s mother
reported that Sabrie “was breathing funny,”
describing episodes of rapid breathing fol-
lowed by slow breathing. She also reported
that Sabrie had stopped breathing and had
gone limp. Sabrie’s mother said that she had
a “bad feeling” which had prompted her to
take Sabrie to the emergency department.
Her level of concern was much higher Nov. 18
than it had been when Sabrie was taken to
the emergency department Nov. 7.

Sabrie was first seen by Dr. Katie Dobratz.
Upon evaluation, Sabrie was tachypneic (re-
spiratory rate 60-68 bpm), hypoxemic (ox-
ygen saturation 88 per on 0.06 L. NC), and
cyanotic (blue). She had a bronchospastic
cough, coarse breath sounds, diffuse wheez-
ing, and decreased air exchange. The nursing
staff noted that Sabrie had labored respira-
tions with retractions and accessory muscle
use. The use of accessory muscles with res-
pirations was an indication that Sabrie was
having to work very hard to breathe. In short,
she was in respiratory distress. Sabrie’s clini-
cal status was much more concerning than it
had been 11 days earlier. Her clinical condi-
tion was indicative of pneumonia.

Dr. Dobratz was doing a residency in emer-
gency medicine. Her supervising physician
was Defendant Dr. Minh Cruz, who was act-
ing as the attending physician.

A chest X-ray was done, with findings that
were consistent with pneumonia. Because
there was low lung volume, the X-ray was
not diagnostic. Cruz and Dobratz’s interpre-

tation was that no focal consolidations were
present. According to the treating radiologist
and experts, this was incorrect. No additional
diagnostic studies were ordered by Cruz or
Dobratz, and neither consulted with a radiol-
ogist.

Sabrie was put on 100 percent oxygen. She
was also given two bronchodilators (albuter-
ol and Atrovent) to relax the muscles in the
airways and increase air flow to the lungs.
Sabrie’s oxygen saturation temporarily im-
proved after she was started on 100 percent
oxygen and given breathing treatments.
Plaintiff’s counsel asserted that Cruz and
Dobratz incorrectly assumed that this was a
sign that she was stabilizing, but Sabrie re-
mained in respiratory distress.

Cruz and Dobratz made a diagnosis of
bronchiolitis, an infection of the bronchioles
(small air passages in the lungs) that is the
leading cause of serious lower respiratory
illness in infants. The standard of care re-
quired that Sabrie be admitted to the PICU.
Instead, she was discharged home at approx-
imately 11:36 p.m. with orders for albuterol
treatments every few hours. Sabrie’s parents
did not have a pulse oximeter to monitor her
oxygen saturation at home. Cruz testified
that the standard of practice required that a
patient such as Sabrie be sent home with a
pulse oximeter.

A resident radiologist and senior radiolo-
gist interpreted the chest X-ray after Sabrie
had been discharged. The radiologists report-
ed there was low volume in the lungs, and
that focal consolidations could not be exclud-
ed. The senior radiologist who interpreted
the chest X-ray testified that the study was
abnormal and the focal consolidations were
consistent with pneumonia. He further tes-
tified that Cruz and/or Dobratz could have
obtained input from a radiologist prior to
discharging Sabrie. Moreover, the senior ra-
diologist stated that he would have expect-
ed Cruz and Dobratz to appreciate the fact
that the chest X-ray findings did not rule out
pneumonia.

Sabrie’s parents gave her breathing treat-
ments at home as had been ordered. They
testified that her condition was the same
throughout Nov. 19 as it had been when she
was in the emergency department the day
prior, i.e. she did not get better nor did she
get worse.

After a family outing Nov. 20 to an auto
auction, Sabrie’s mother found that she was
not breathing. Her father immediately start-
ed doing CPR. Copious amounts of fluid were
coming out of Sabrie’s mouth and nose. An
ambulance was immediately called and CPR
was started.

Sabrie was taken to CHM, but the health
care providers were unable to successfully
resuscitate her. She was pronounced dead at
3:01 p.m. An autopsy revealed she died of bi-
lateral, bacterial bronchopneumonia.

At deposition, Cruz testified that she first
learned that Sabrie had died when she re-
ceived the notice of intent to file claim. The
audit trail produced at trial demonstrated
that Cruz had accessed the medical records
12 minutes after Sabrie had been pro-
nounced dead.

Plaintiff’s expert witnesses testified that
the standard of care mandated that Sabrie
be admitted to the hospital, where she would
have been monitored and the respiratory dis-
tress would be treated.

Defendants argued that it was appropriate
to have discharged Sabrie from the hospital.
They claimed that she improved while she
was in the emergency department. Defen-
dants asserted that Sabrie died as a result
of positional asphyxia because she had been
left in her car seat for more than an hour, as
opposed to pneumonia and bronchiolitis.

When the defense portrayed the autopsy
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done by the Wayne County Medical Exam-
iner’s office as being substandard, and the
pathologist who performed the autopsy as
being incompetent, plaintiff called the pa-
thologist to testify at trial. The pathologist
stated that there were clear and unequivocal
signs of pneumonia (macrophages) and that
the cause of death was pneumonia “every day
of the week and twice on Sunday.”

AWayne County jury awarded $19 million.

Brian J. McKeen, counsel for plaintiff, pro-
vided case information.

Type of action: Medical malpractice, wrongful death

Injuries alleged: Death of 4-month-old girl

Name of case: Nash v. Children’s Hospital of Michigan

Court/Case no./Date: Wayne County Circuit Court;
14-006203-NH; Oct. 14, 2016

Tried before: Jury

Name of judge: Hon. Kathleen I. MacDonald
Demand: $400,000
Highest offer: $200,000

Verdict amount: $19 million

Most helpful experts: Dr. Eliot Katz, pediatric
pulmonology/critical care, Boston; Dr. Robert Baker,
pediatric emergency medicine, Baltimore; Dr. Rob-
ert Van Amerongen, pediatric emergency medicine,
Brooklyn, New York; Dr. Karen Jubanyik, emergency
medicine, New Haven, Connecticut; Dr. Michael
Fishbein, pathology, Los Angeles

SOMMERS
SCHWARTZ

LAW OFFICES

Insurance carrier: Self-Insured

Attorney for plaintiff: Brian J. McKeen

Attorney for defendant: Jenna Wright-Greenman

) $5 Million

Mother died when bus
turned, ran her over

Plaintiff was walk-
ing home from a
store at the intersec-
tion of Maplelawn
and Crooks in Troy.
She was walking on
a green light, within
the crosswalk, when
a SMART bus, mak-
ing a left-hand turn,
ran her over. A video
on the bus showed
plaintiff attempting
to run away from the
bus as the bus ran her down.

Plaintiff died and was survived by her two
young children.

At trial, defendant took the position that
plaintiff’s decedent did not suffer any pain
while the bus tore her apart.

FIEGER

After a weeklong trial, the jury deliberated
for two hours and awarded plaintiff’s estate
$5 million.

Geoffrey N. Fieger, counsel for plaintiff,
provided case information.

See related story, “$5 million after
woman hit by bus,” MiLW, May 30, 2016.
Type of action: Auto negligence

Injuries alleged: Death
Name of case: LaMay v. SMART

Court/Case no./Date: Oakland County Circuit Court;
14-144455-NI; May 13, 2016

Tried before: Jury

Name of judge: Hon. Nanci J. Grant

Verdict amount: $5 million

Attorney for plaintiff: Geoffrey N. Fieger

Attorney for defendant: Mark J. Zausmer

YE

Physician misdiagnosed
cancerous thigh tumor

This medical-malpractice action alleged a
failure to diagnose a cancerous tumor in pa-
tient’s thigh.

Despite the fact
that plaintiff pre-
sented to defendant
physician with com-
plaints of pain and a
lump in his thigh, the
physician failed to
order an ultrasound
or MRI and failed to
include a cancerous
mass in his differen-
tial diagnosis.

The tumor con-
tinued to grow until
diagnosed  approx-
imately two years
after initial presenta-
tion. Despite aggres-
sive treatment, the
cancer recurred and
metastasized to the
patient’s spine and
lungs.

Plaintiff contended
that the physician
should have appro-
priately worked up
the mass at a treatable stage. Instead, the
physician assumed the mass was a fatty tu-
mor known as a lipoma and never ordered
appropriate testing including ultrasound or
MRI.

The case was vigorously litigated during a
five-day trial. The jury returned a $4,389,000
verdict that included $2.2 million in econom-

MEYERS

One law firm.
36 attorneys.

Millions recovered.

In 2016, the lawyers at Sommers Schwartz obtained millions of dollars in verdicts and settlements in lawsuits involving mass torts,
premises liability, birth injury, false advertising, FLSA violations, nursing home negligence, and doctor and hospital malpractice.
We can make the numbers add up for you, too, when you refer your next case, class action, or complex litigation matter to us.

We Welcome Referrals Across Michigan & Nationwide. Call 1-800-285-0048.
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ic damages.

Jeffrey T. Meyers and Timothy M. Takala,
counsel for plaintiff, provided case informa-
tion.

Type of action: Medical malpractice

Injuries alleged: Delay in diagnosis of a cancerous
tumor in plaintiff's thigh

Name of case: Pedley v. Danish

Court/Case no./Date: Wayne County Circuit Court;
14-005867-NH; Dec. 14, 2016

Tried before: Jury

Name of judge: Hon. Daniel A. Hathaway
Verdict amount: $4,389,000

Attorneys for plaintiff: Jeffrey T. Meyers,
Timothy M. Takala

Attorneys for defendant: David M. Ottenwess,
A. Tony Taweel

) $3,956,000

62-year-old hit, injured
by truck in parking lot

Plaintiff’s counsel contended that defen-
dant negligently ran over plaintiff, 62, with
defendant’s Dodge Ram pickup truck, while
plaintiff was walking through the parking lot
of a Harbor Freight store after purchasing
equipment for his concrete contractor busi-
ness.

Plaintiff suffered several broken bones,
including a fractured scapula, right elbow,
multiple ribs and herniated three cervical
discs. He developed
a frozen shoulder
condition and had a
cervical fusion sur-
gery shortly before
trial. He was unable
to return to his con-
crete business and
required 16 hours
per day of attendant
care.

Defendant, who
died before trial, had
no explanation for
why he did not see plaintiff after pulling out
of his parking spot. The day before trial, de-
fendant admitted liability.

Plaintiff’s counsel said plaintiff and his
wife made compelling witnesses. Photo-
graphs of plaintiff taken the year before the
incident showed a vibrant family man and
were likely the most persuasive evidence
of the effect of the injuries on plaintiff’s life.

MUELLER

Plaintiff’s doctors described his pain medi-
cation as “pharmaceutical heroin,” and that
the man who appeared at trial looked like a
shell of his former self. Witnesses stated that
plaintiff spent his days watching TV.

AWayne County jury awarded $1.1 million
in past noneconomic damages; $2.1 million
in future noneconomic damages (21 years’
life expectancy); and $106,000 in future lost
wages. The jury also awarded $650,000 for
plaintiff’s wife’s loss of consortium claim.

Wolfgang Mueller, counsel for plaintiffs,
provided case information.

Type of action: Auto negligence

Injuries alleged: Fractured elbow, fractured scapula,
three herniated cervical discs

Name of case: Vitale v. Marshall

Court/Case no./Date: Wayne County Circuit Court;
14-006018-NI; April 21, 2016

Tried before: Jury

Name of judge: Hon. Sheila Gibson
Demand: $850,000

Highest offer: $350,000

Verdict amount: $3,956,000

Case evaluation: 600,000

Most helpful experts: Dr. Alfred Faulkner, orthopedic
surgery, Dearborn; Dr. Aashish Deshpande, physical
medicine and rehabilitation, Grand Rapids

Insurance carrier: State Auto

Attorney for plaintiff: Wolfgang Mueller
Attorney for defendant: John W. Whitman

) $2,570,795

Hospital didn’t quickly
diagnose, treat fasciitis

Plaintiff was admitted to defendant Spar-
row Hospital on Aug. 30, 2010, after going to
the emergency room with complaints of pain
and swelling in her upper extremity. Over
the next two days, she was seen by a general
surgeon and an infectious disease specialist,
both of whom diagnosed cellulitis and pre-
scribed antibiotics.

An orthopedic specialist was called, but
because he was unable to see the patient, he
recommended another general surgeon. The
recommended general surgeon examined the
patient Sept. 2 and rendered a clinical im-
pression of necrotizing fasciitis that warrant-
ed surgery immediately.

Plaintiff claimed that because of the de-

fendants’ misdiagnosis and failure to quickly
treat the flesh-eating disease, her condition
worsened. This necessitated a more extensive
debridement procedure, damaged and infect-
ed tissue, and caused
disfigurement and
lack of mobility that
will last the rest of
her life.

On Sept. 26, 2016,
Judge William E.
Collette rendered a
$2,570,795 verdict,
including  $520,000
in lost wages and
future earnings,
$438,000 in noneco-
nomic damages, and
more than $1.5 million for the cost of medical
care and treatment.

Kenneth T. Watkins, counsel for plaintiff,
provided case information.

Type of action: Medical malpractice

WATKINS

Injuries alleged: Unnecessary pain and suffering,
permanent disfigurement, loss of mobility in right arm

Name of case: Guerrero vs. Sparrow Health System

Court/Case no./Date: Ingham County Circuit Court;
13-160-NH; Sept. 26, 2016

Tried before: Judge

Name of judge: Hon. William E. Collette
Verdict amount: $2,570,795
Case evaluation: $900,000

Attorney for plaintiff: Kenneth T. Watkins

Attorney for defendant: John P. Ryan

) $2,515,285

Heavy labor led to man’s
double hip replacement

Plaintiff sustained cumulative trauma
from being required to perform heavy la-
bor, which included squatting, kneeling, and
crouching hundreds of times per day during
his 30-plus-year career working for the rail-
road. He developed severe osteoarthritis
requiring three surgeries, including total re-
placement of both hips, and is now medically
restricted from most employment opportuni-
ties, including his former position.

During the trial, defendant attempted to
argue that the repeated strenuous work per-
formed and awkward postures assumed by
the plaintiff could not be a cause of his hip os-
teoarthritis, and that it did not know or have

reason to know that those activities were risk
factors for the development of osteoarthritis.
Defendant claimed that plaintiff’s osteoar-
thritis was caused completely by a condition
known as femoral acetabular impingement
and had nothing to do with cumulative trau-
ma.

Plaintiff presented publications produced
by the American Association of Railroads,
a trade group of which the defendant was a
member, recognizing that the plaintiff’s work
activities were linked to disorders like osteo-
arthritis of the hip.

Plaintiff offered testimony from Dr. Robert
Andres, a certified
ergonomist and bio-
mechanical engineer,
that these facts were
well-known and act-
ed upon by reason-
able industrial em-
ployers and that the
standard in heavy
industrial industries
was to have a health
and safety plan built
on sound ergonomic
principals.

Plaintiff also pre-
sented testimony
from an expert ortho-
pedic surgeon that
his condition was
caused by his work
at the railroad, which
corroborated the tes-
timony of the plain-
tiff's own treating
orthopedic surgeon
that he believed that
the plaintiff’s condi-
tion was work-relat-
ed.

The Wayne County jury deliberated for
less than two hours before returning a unan-
imous verdict for the plaintiff, awarding
$2,515,285.

Arvin J. Pearlman and Benjamin J. Wilen-
sky, co-counsel for plaintiff, provided case in-
formation.

Type of action: Personal injury under the Federal
Employers Liability Act (FELA)

Injuries alleged: Cumulative trauma necessitating
hip replacements

WILENSKY

Name of case: Lilly v. Grand Trunk Western Railroad Co.

Court/Case no./Date: Wayne County Circuit Court;
16-001908-NO; Dec. 7, 2016

Tried before: Jury

Name of judge: Hon. David Allen
Verdict amount: 52,515,285
Case evaluation: $350,000

Sign up for the DAILY ALERT. It's FREE!

Anyone can sign up for the Daily Alert - you don't have to
be a subscriber to take advantage of this opportunity!
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Most helpful experts: Dr. Robert Andres, ergonomics
and biomechanics, Pelham, Massachusetts; Dr. Robert
Widmeyer, orthopedic surgery, Roanoke, Virginia;
Robert Ancell, vocational rehabilitation; Southfield;
Michael Thomson, economist, Bloomfield Hills

Attorneys for plaintiff: Arvin J. Pearlman, Benjamin
J. Wilensky; C. Richard Cranwell (Roanoke, Virginia)

Attorneys for defendant: Michael J. Liddane,
Richard A. Dietz

) $2,508,565

Liability argued in crash
that injured H.S. athlete

On March 8, 2014, plaintiff Iyana Brown,
who had just turned 15 years old, got into
a six-passenger sedan with five of her girl-
friends (ages 14-15), and four young men
(ages 15-19, with the driver, defendant James
Sutton, being 18). The vehicle had only six
seatbelts. All six of the girls and a young
man were in the back seat. Very few of the
10 occupants were using seatbelts. Iyana was
unbelted and sitting on the lap of one of her
friends at the time of the accident, in which
she was partially ejected.

SOMMERS
SCHWARTZ

LAW OFFICES

The vehicle in which Iyana was a passen-
ger started tailgating a Mitsubishi sports car
in northern Ottawa County. The Mitsubishi
was being driven by 21-year-old defendant
Kyle Schaab, and the front seat passenger
threw a smoke bomb at Sutton’s tailgating
car.

Eventually the two vehicles were side-by-
side as they entered the village of Fruitport
in Muskegon County. There were several
stories from the 12 witnesses about how the
accident occurred, but the main two were:

1) the Mitsubishi driver veered from right
lane and sideswiped the Sutton car, causing
it to lose control and crash into a guard rail
and roll multiple times; or

2) the Mitsubishi passed the Sutton car
after being side-by-side, then Sutton — still
enraged due to the smoke bomb and being
passed — passed the Mitsubishi by crossing
a double yellow line into the opposing lane of
traffic and lost control, hit the guard rail and
rolled several times.

Several witnesses in the Sutton car, includ-
ing two of the driver’s brothers, supported
the version of events that exonerated Sutton.
Iyana’s version of how the accident occurred
supported Sutton, as well. A minority of wit-
nesses supported the second version of how
the accident occurred, the version in which
most of the liability would be imposed on
Sutton.

Iyana suffered a fracture at L.2. She under-
went posterior fusion with screws and rods

from L.1-L3. She was a freshman at Fruitport
High School and had just finished her bas-
ketball season (she started as a freshman on
the women’s varsity team) when the accident
occurred.

Approximately three months after the ac-
cident, Iyana started light basketball drills,
then started her
sophomore  season
on time in Novem-
ber 2014. She scored
more points and
earned more awards
in her sophomore
season than she did
the season before
the accident. She
also participated in
track in the spring
2015, running sev-
eral sprint events
and participating in
the long jump. In her junior year, which con-
cluded in June 2016, Iyana was named First
Team All State in basketball, and she had
another successful track season in the spring
2016. Iyana is expected to receive a scholar-
ship to play basketball at the collegiate level,
notwithstanding her injury.

The biggest hurdles plaintiff’s counsel
had to overcome included arguing a liability
theory that was not supported by Iyana and
dealing with her excellent recovery. Defense
counsel introduced a highlight film of Iyana

SHAFER

Our cases are everywhere.

which had been produced to provide to col-
lege scouts. Iyana is an amazing athlete and
the film and her athletic exploits since the
accident caused plaintiff’s counsel concern
with respect to getting proper compensation
for Iyana.

Plaintiff accepted a $135,000 case evalu-
ation award against Sutton and his moth-
er, who owned the car Sutton was driving,
and also accepted a $95,000 award against
Schaab. All defendants rejected the case eval-
uation awards. The highest offer before trial
was $30,000 from Sutton’s counsel.

Plaintiff had the treating orthopedic sur-
geon, Dr. J. Christopher Eyke, testify live in
court and he was an effective witness. In ad-
dition, plaintiff called 18 witnesses over the
four-day trial.

The jury deliberated for approximately one
hour before returning a verdict of $2,508,565
(before reduction to present value). Fault was
allocated as 90 percent Sutton and 10 per-
cent Schaab.

David P. Shafer, counsel for plaintiff, pro-
vided case information.

See related story, “Teen athlete
awarded $2.5M for back injury,” MiLW,
Sept. 12, 2016.

Type of action: Third-party auto negligence

Injuries alleged: Fracture of L2 resulting in fusion of
L1-L3, back pain, surgical scarring

Name of case: McDaniel v. Sutton

&3
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Court/Case no./Date: Muskegon County Circuit
Court; 15-49997-NI; Aug. 19, 2016

Tried before: Jury

Name of judge: Hon. William C. Marietti
Highest offer: $30,000 (defendant Sutton)
Verdict amount: $2,508,565

Case evaluation: $135,000 (defendant Sutton);
$95,000 (defendant Schaab)

Allocation of fault: 90 percent defendant Sutton;
10 percent defendant Schaab

Most helpful experts: Dr. Katie McCausland, physical
medicine and rehabilitation, Muskegon; Dr. J. Christo-
pher Eyke, orthopedic surgery, Muskegon

Insurance carriers: State Farm (defendant Sutton);
Nationwide (defendant Schaab)

Attorney for plaintiff: David P. Shafer

Attorneys for defendants: Robert J. Johnson (defen-
dant Sutton); Donald J. Trybus (defendant Schaab)

Keys to winning: Providing good, understandable
evidence regarding future pain and damages; having a
hard-working, positive client

$2,305,000

Woman fell down stairs
when the rail gave out

Plaintiff was at-
tempting to walk
down the stairs
in her apartment
building where she
was a tenant, when
the handrail gave
out. Though it did
not completely de-
tach from the wall,
it was loose enough
and moved enough
to cause Roshell
to lose her balance
and fall. She fell
awkwardly and se-
verely broke her
left ankle.

Being a diabetic,
her ankle did not
heal properly. She
had up to 10 pro-
cedures and her
doctor is currently
recommending am-

SOLOMON
RADNER

putation.
Defense claimed
there was noth-

ing wrong with
the handrail, that
it was inspected
weekly, and that
nobody ever com-
plained about
it. Defense also
claimed the loose
handrail was open
and obvious and
that plaintiff’s fall
wasn’t due to the
handrail but because plaintiff simply
slipped on the stairs because of her dia-
betes and neuropathy and because she
was wearing heels. Plaintiff denied those
claims.

The case was tried May 3-5, 2016, in
Genesee County Circuit Court. The jury

i

MARTIN
RADNER

deliberated for an hour May 5 and five
hours May 6, and determined plaintiff
was 40 percent negligent and the de-
fendants 60 percent negligent. The jury
apportioned damages as $505,000 for
past economic; $100,000 future medical;
$100,000 past noneconomic; and $1.6 mil-
lion future noneconomic.

Solomon M. Radner, counsel for plain-
tiff, provided case information.

Type of action: Fall down stairs from broken handrail

Injuries alleged: Broken left ankle

Name of case: Roshell v. Bristol Court Limited Dividend
Housing Association Limited Partnership d/b/a Bristol
Court Apartments LP

Court/Case no./Date: Genesee County Circuit Court;
14-103544-N0; May 6, 2016

Tried before: Jury

Name of judge: Hon. Geoffrey L. Neithercut

Demand: $1 million
Highest offer: $150,000
Verdict amount: 52,305,000
Case evaluation: $150,000

Allocation of fault: Plaintiff 40 percent; defendant
60 percent

Most helpful expert: Steven Ziemba, comprehensive
risk analysis, Northville

Attorneys for plaintiff: Solomon M. Radner,
Howard J. Radner, Martin E. Radner

Attorney for defendant: Tara S. Cannatella

seen one or two vehicles parked near the
bike path and should have recognized an
unreasonable risk of vehicular traffic.

The six-day trial included poignant
damages evidence of Ezekiel and how he
was a memorable little boy, and was also
marked by striking impeachment testi-
mony elicited from fair officials.

Plaintiff’s counsel noted that most im-
portant evidence was the demonstrative
and scanned graphics introduced on the
court’s electronic equipment, which al-
lowed the jury to understand very clearly:

1) the layout and landmarks of the fair-
ground premises;

2) the sequence of events; and

3) the feasible
alternative safety
measures not im-
plemented by the
fair.

The jury awarded
$500,000 for Eze-
kiel’s fright and
shock and $1.5 mil-
lion to plaintiff’s
estate for loss of so-
ciety and compan-
ionship. The jury
allocated 50 per-
cent nonparty fault to the driver.

Grant W. Parsons, counsel for plaintiff, pro-
vided case information.

See related story, “Jury awards
$2M for boy’s death at fair,” MiLW,
June 20, 2016.

Type of action: Personal injury, premises negligence

PARSONS

MORSE MELFI

facts, as well as the injuries. B.S. Group
hired Dr. Louis Jacobs and Dr. Steven
Geiringer to dispute causation and claim
the surgeries were not necessary.

The jury found the defendant fully at
fault and awarded $1 million for past and
present damages and $760,000 for future
noneconomic damages.

Christopher D. Filiatraut, Lewis A.
Melfi, Michael J. Morse, counsel for plain-
tiff, provided case information.

Type of action: Auto negligence

Injuries alleged: (4-C5, (5-C6, (6-(7, L5-51 disc
herniations, anterior cervical discectomy with fusion,
[umbar laminectomy and foraminotomy

Name of case: White v. B.S. Group Services LLC

Court/Case no./Date: Wayne County Circuit Court;
14-000365-NI; Feb 17,2016 (judgment entered)

Tried before: Jury

Name of judge: Hon. Edward Ewell Jr.
Highest offer: $150,000

$2 Million

6-year-old struck, killed
by pickup on bike path

Ezekiel Goodwin, age 6, was participat-
ing in the Northwestern Michigan Fair as
a 4-H camper. He was riding his bicycle
on the bike path between the camping
area and the animal barn, where he was
going to show his pet horse on Special
Kids Day.

A noncamper driver drove his pick-
up truck into the fairgrounds and down
the bike path, on a private errand, and
passed Ezekiel. Forgetting that Ezekiel
was behind him, the driver suddenly
stopped and backed up approximately 30
feet. Ezekiel froze in his tracks, was run
over and was pinned under the vehicle
and died instantly.

Plaintiff sued on a theory of premises
negligence, driver negligence and busi-
ness liability, as the driver had detoured
slightly from a business errand. Plaintiff
also filed a bystander liability claim on
behalf of Ezekiel’s father, who arrived
within minutes at the scene.

Before trial, plaintiff settled with the
driver and his business, and settled the
bystander claim for the father. All those
settlements are confidential. At trial, the
sole defendant was the fair.

Plaintiff presented evidence that the
defendant Fair permitted vehicular traf-
fic to use the children’s bike path; did
not implement feasible alternatives that
would have alleviated any risk on the
bike path; and removed barriers set up
by “do-gooders” across the bike path.

Defendant argued that the father was
negligent for allowing Ezekiel to ride on
the bike path, because the father had

Injuries alleged: Death

Verdict amount: $1.76 million

Name of case: Goodwin v. Northwestern Michigan Fair

Case evaluation: $350,000

Court/Case no./Date: Grand Traverse County Circuit
Court; 2015-030872-NI; May 12, 2016

Special damages: $92,580.69 in attorney fees and
taxable costs

Tried before: Jury

Name of judge: Hon. Philip E. Rodgers Jr.

Demand: $1.2 million to $2.4 million

Verdict amount: $2 million

Allocation of fault: 50 percent defendant Northwest-
ern Michigan Fair, 50 percent nonparty driver

Most helpful expert: Kelly Bernish, certified safety
professional, Orlando, Florida

Attorneys for plaintiff: Grant W. Parsons,
Kathryn M. Walker

Attorney for defendant: William J. Ewald

$1.76 Million

Mother of 3 suffered
neck, back injuries

Defendant Badrul Haque was driving
a company vehi-
cle owned by B.S.
Group LLC. Plain-
tiff Valerie White
was traveling on
eastbound  Davi-
son Avenue when -
defendant failed to
yield the right of
way and negligent-
ly struck plaintiff’s
vehicle.

White, a mother
of three, suffered
severe neck and back injuries that ulti-
mately required surgery.

Defendants contested the accident

FILIATRAUT

Most helpful expert: Dr. Daniel Fahim, neurosurgery,
Royal Oak

Attorney(s) for plaintiff: Christopher D. Filiatraut,
Lewis A. Melfi, Michael J. Morse

Attorney(s) for defendant: David M. Liedel,
Daniel P. Steele Sr.

Keys to winning: Cross-examination of the defendant
and its biomechanical expert to prove that the motor
vehicle accident could not have happened as they
described; understanding the significance of plaintiff's
spinal injuries and how these injuries affected her life

$1,705,000

Patient died after fluid
overload caused distress

Decedent went to the Sinai-Grace Hos-
pital Emergency Room on Jan. 12, 2011,
complaining of nausea and vomiting over
the previous four days. She was given bo-
luses of fluids but only a small amount
of urine output was recorded. The patient
was diagnosed with a bowel obstruction
and defendant general surgeon per-
formed a partial colon removal.

During the procedure, the patient was
provided additional fluids with little to
no urine output. She continued to receive
aggressive fluid resuscitation post-opera-
tively in the surgical intensive care unit.

The patient continued to deteriorate.
Two days later, defendant surgeon per-
formed a subsequent operation to inspect
the abdomen for evidence that would ex-
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plain the patient’s declining condition.
Upon opening the abdomen, the patient
suffered a cardiac arrest. CPR was ini-
tiated and her heart rate restored, but
she suffered exten-
sive brain damage
that prevented her
from regaining con-
sciousness. Family
members request-
ed her transition
to comfort care on
March 7, 2011, and
she died March 23,
2011.

Plaintiff claimed
that in light of the
patient’s extremely
low wurine output
despite  adequate
initial fluid resus-
citation, the sur-
geon should have
requested an im-
mediate consulta-
tion with a kidney
specialist. Plaintiff
further alleged the
defendants failed to
appreciate that ad-
ditional fluids were
causing respirato-
ry distress and abdominal compartment
syndrome. Plaintiff’s experts included a
general surgeon, a medical critical care
specialist and a nephrologist.

A Wayne County jury awarded
$600,000 in economic damages; $500,000
in noneconomic damages for decedent’s
pain and suffering; $430,000 for past
loss of society and companionship; and
$175,000 for future loss of society and
companionship.

Kenneth T. Watkins, Robert B. Sickels
and Parker G. Stinar, counsel for plaintiff,
provided case information.

See related story, “$1.7M awarded
for patient’s aggressive fluid intake,”
MiLW, Nov. 28, 2016.

Type of action: Medical malpractice, wrongful death

SICKELS

Injuries alleged: Cardiacarrest, brain damage, and death
due to fluid overload following an abdominal surgery

Name of case: Mays vs. VHS of Michigan d/b/a Detroit
Medical Center

miles per hour. The at-fault driver failed
to brake because she was distracted by
her cellphone. The force of the accident
was so great that the backs of plaintiffs’
vehicle seats were broken.

The plaintiffs were taken to Sparrow
Hospital Emergency Room and have
treated for back, neck, and shoulder in-
juries.

Defendant Progressive Michigan In-
surance Co. assured plaintiffs that they
would pay whatever amount the jury ver-
dict was for when it was returned.

The jury awarded
$1,374,113 for Deb-
ra Andreson and
$229,482 for David
Andreson.

Lawrence P. No-
lan, the plaintiffs’
counsel who pro-

vided case infor-
mation, said that
calling  plaintiffs’

treating physician
live for the jury
played an import-
ant part in obtaining such a substantial
verdict. Nolan further stated that the
jury verdict may be one of the largest un-
derinsured motorist claims in the state of
Michigan.

See related story, “Couple in Ea-
ton Co. crash awarded $1.6M,” MiLW,
May 23, 2016.

Type of action: Uninsured motorist coverage

Injuries alleged: Back, neck and shoulder

Name of case: Andreson v. Progressive Michigan
Insurance Co.

Court/Case no./Date: Eaton County Circuit Court;
15-168-NI; May 6, 2016

Tried before: Jury

Name of judge: Hon. Janice K. Cunningham

Highest offer: $50,000 for plaintiff Debra Andreson,
$10,000 for plaintiff David Andreson

Verdict amount: $1,603,595

Most helpful expert: Dr. Christopher Abood, brain
and spine, Lansing

Insurance carrier: Progressive

Attorney for plaintiff: Lawrence P. Nolan

Court/Case no./Date: Wayne County Circuit Court; 14-
004174-NH; Nov. 1,2016

Tried before: Jury

Name of judge: Hon. Susan L. Hubbard

Verdict amount: $1,705,000

Attorneys for plaintiff: Kenneth T. Watkins,
Robert B. Sickels, Parker G. Stinar

Attorneys for defendants: Keith P. Felty,
Jill H. Vandercook

$1,603,595

Couple suffer back, neck,
shoulder injuries in crash

Plaintiffs were traveling eastbound on
Saginaw Highway in Eaton County on
Oct. 11,2013. At approximately 5:30 p.m.,
they were stopped at a traffic light at the
intersection of Nixon Highway.

Plaintiffs’ vehicle was hit from behind
by a driver traveling at a speed of 60 to 70

Attorney for defendant: James R. Bradley

$1,476,031

Estate: Cancerous lesion
not timely diagnosed

On May 19, 2011, Dr. Daniel Woodland,
a general dentist, evaluated plaintiff’s
decedent Sandra Jager and document-
ed a large yellow spot on left side of her
tongue, which he attributed as a lesion
caused by biting of the tongue. He ren-
dered no treatment and wrote a note to
check it at the patient’s next visit.

When she was next seen March 19,
2012, Woodland documented a yellow
and white patch on the left side posterior
tongue and the tip of the tongue. After an
examination, referred the patient to de-
fendant Dr. Paul Flynn, an oral surgeon.

Flynn saw Jager on April 4, 2012, at
which time he noted the patient’s past
medical history as a cigarette smoker

and prescribed Kenalog in Orabase [a
medication used for the temporary relief
of symptoms from mouth sores due to in-
jury] to treat the lesion topically.

In a letter to Woodland, Flynn recom-
mended “that we observe the lesion at
her regular cleaning appointments and
if it becomes larger, I would remove it in
the hospital.” Flynn neither biopsied the
lesion nor scheduled a follow-up appoint-
ment.

In March 2013, Jager called Flynn and
advised him that she was in extreme pain
and that the sore was eating away her
tongue. Flynn did not see her but instead
called in another prescription for Kena-
log in Orabase.

She called again May 1, 2013, and Fly-
nn consented to see her. Flynn did not
photograph the lesion, despite his proto-
col to photograph all new lesions. Flynn
referred her to department of surgery at
Michigan State University to be seen by
an ear, nose, and throat specialist.

Because Flynn had not indicated that
the matter called for urgent attention,
Jager was unable to see an ENT specialist
at MSU until June
5, 2013. Concerned
about her health,
her husband, dJo-
seph Jager, contact-
ed Dr. Mark Lebeda
at  Mid-Michigan
Ear, Nose & Throat
PC on May 8, 2013.
Lebeda was able to
see Sandra Jager
that day.

Lebeda biopsied
Jager’s tongue, and
a CT/PET scan of
the neck was per-
formed. His impres-
sion was that she
had an ulcerative
mass on the left
side of her tongue,
which was “suspi-
cious” for squamous
cell carcinoma —
a suspicion that
was confirmed on
Jager’s next visit with Lebeda on May 15,
2013, at which time he scheduled her for
surgery.

A May 21, 2013, operation by Lebeda
involved a left hemiglossectomy with left
partial neck dissection. Preoperative and
postoperative reports confirmed the diag-
nosis of squamous cell carcinoma with a
3.5 cm tumor with metastatic carcinoma
in four lymph nodes taken from the neck.

Jager had to return to the operating
room the next day for surgery to control
significant postoperative bleeding from
the tongue. A tracheostomy was neces-
sary to ensure that she had a safe airway.

Jager remained hospitalized for the
next week, then discharged to an inter-
mediate care facility for help with her
physical rehabilitation caused by her
deconditioned state. Jager then began a
course of radiation treatment, but became
dehydrated and suffered radiation burns
for which she had to be hospitalized.

By February 2014, the radiation proved
unsuccessful and she returned to Lebeda
with a right neck mass. An April 8, 2014,
aspiration revealed that the cancer had
metastasized to the lymph nodes on the
right side of the neck. She continued her
treatment at the University of Michigan
but gradually weakened and endured
great pain before her death Oct. 5, 2014.

Plaintiff’s counsel argued that the oral

TURNER

ESSER-
WEIDENFELLER

surgeon’s failure to either biopsy the
lesion or make sure that it went away
delayed the diagnosis of squamous cell
carcinoma. The errors and omissions in
the records made it easy for plaintiff’s ex-
perts — oral surgeon Dr. Michael Krell,
radiologist Dr. Richard Chesbrough and
ENT specialist Dr. Carolyn Bradford — to
point to defendants’ violation of the stan-
dard of care and how it resulted in Jager’s
death.

Krell testified that Flynn should have
biopsied the lesion April 4, 2012, when he
first saw the patient, or, alternatively, at a
follow-up visit he should have scheduled
for two to four weeks after. Plaintiff relied
heavily on the literature that supported
the case.

An Ingham County jury awarded
$1,476,031, apportioning fault at 40 per-
cent plaintiff and 60 percent defendant.

Matthew L. Turner, co-counsel for
plaintiff, provided case information.

See related story, “$1.47M award-
ed in oral cancer case,” MiLW, Aug.
22, 2016.

Type of action: Medical malpractice

Injuries alleged: Wrongful death due to oral sur-
geon’s failure to diagnose cancer of the tongue

Name of case: Jagerv. Flynn

Court/Case no./Date: Ingham County Circuit Court;
14-577-NH; June 24, 2016

Tried before: Jury

Name of judge: Hon. Rosemarie E. Aquilina
Verdict amount: 51,476,031
Case evaluation: $665,000

Allocation of fault: 40 percent plaintiff;
60 percent defendant

Attorneys for plaintiff: Matthew L. Turner,
Lisa Esser-Weidenfeller

Attorney for defendant: Dale L. Arndt

$1.15 Million

Photos taken at scene
bolstered U-turn claim

In a lawsuit filed in Wayne County
Circuit Court, the 39-year-old plaintiff
sought noneconomic damages caused
when the defendant driver did an improp-
er U-turn in front of plaintiff’s vehicle.

Defendant was employed with Catho-
lic Social Services
of Wayne County
and was driving a
company passenger
van at the time of
the crash. Negli- .
gence was disput- - v,
ed. -/

Defendant  de-
nied that he was
doing a U-turn at
the time of the col-
lision. He testified
that he was merg-
ing into the center turn lane. Defense ar-
gued that the plaintiff caused the crash
because she was driving too fast and not
paying attention.

Plaintiff’s counsel focused on photo-
graphs taken at the scene of the crash,
which showed that the defendant’s sto-
ry was not true and that he was doing a
U-turn at the time of the crash. Plaintiff’s

CUMMINGS
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counsel said the jury relied heavily on the
photographs.

Plaintiff claimed injuries primarily
to her lower back and right knee. MRI
testing established an L5-S1 herniation,
which was the plaintiff’s main problem.
She had a fusion surgery on her lower
back. The surgery was successful and re-
duced her pain level to where it was min-
imal pain at the time of trial. However,
plaintiff’s doctor testified that she need-
ed to watch what physical activities she
did in the future to protect the surgical
hardware.

Defense relied heavily on nontreat-
ing experts that they hired to refute the
plaintiff’s claims. These experts testified
that the plaintiff did not have a disc her-
niation and did not suffer any injury in
the car crash. Defense also argued that
the plaintiff did not suffer a serious im-
pairment of body function, because she
was working full time on the line at Faygo
at the time of trial and had only missed a
few months of work.

The plaintiff testified that she was able
to work but her family and recreational
life had been affected.

The defense offered $30,000 to settle
the matter. The case evaluation amount
was $30,000. After a three-day trial, the
jury awarded $1.15 million.

Donald J. Cummings, counsel for plain-
tiff, provided case information.

Type of action: Auto negligence

Injuries alleged: Lower back, right knee

Name of case: Perkins v. Rapp

Court/Case no./Date: Wayne County Circuit Court;
14-005106-NI; March 10, 2016

Tried before: Jury

Name of judge: Hon. Patricia S. Fresard
Demand: $800,000
Highest offer: $30,000

Verdict amount: $1.15 million

Case evaluation: $30,000

Attorney for plaintiff: Donald J. Cummings

Attorneys for defendant: Kyle N. Smith,
Richard A. Joslin

Key to winning: Demonstrative evidence that
established the defendant was doing a U-turn when he
denied doing so

Is your firm celebrating a special
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milawyersweekly.com

© Michigan Lawyers Weekly, January 16,2017 |

Page 9

2016 MILLION DOLLAR VERDICTS & SETTLEMENTS

$44.5 Million

Trebled damages awarded
in Lanham Act lawsuit

In federal court, Hon. Robert J. Jonker
awarded $44.5 million to plaintiff Lido-
Chem Inc., which includes attorneys’ fees,
interest and other costs. The decision
comes nearly two

years after a jury
determined defen-
dants Stoller En-
terprises Inc., Jerry
Stoller and David
Alexander willfully
violated the Lan-
ham Act because

of defendants’ an-

ti-competitive busi- WILLIAM

ness activities. HOWARD
Plaintiff’s coun-

sel said they had

“substantial evi-

dence that Stoller
and its executives
intentionally
spreading false-
hoods about Lido-
Chem and its Per-
formance Nutrition
products over a 10-
year period that ul-
timately interfered
with LidoChem’s business relationships,
resulting in a substantial impact on the
company and its brand.”

The original verdict came down March
26, 2014, after a 20-hour trial, in which a
unanimous jury awarded $12 million to
LidoChem Inc. Jonker trebled the award
to $36 million because of Stoller’s actions
as well as the jury’s determination that
the actions were intentional. Jonker also
awarded plaintiff pre-judgment interest
in the amount of $7 million and attorney
fees and costs in the amount of $1.5 mil-
lion.

Plaintiff’s counsel provided case infor-
mation.

Type of action: Lanham Act (false advertising)

were

JEAN HOWARD

Type of injuries: Loss of business

Name of case: LidoChem Inc. v. Stoller Enterprises
Inc.

Court/Case no./Date: U.S. District Court,
Western District of Michigan; 1:09-CV-204; Jan. 5, 2016

Name of judge: Hon. Robert J. Jonker

Judgment amount: $44.5 million

Special damages: Enhanced damages —
exceptional case

Attorneys for plaintiff: William D. Howard,
Jean M. Howard

Attorney for defendant: Barry G. Flynn
(Houston)

VISIT US

ONLINE:

milawyersweekly.com

$2,076,500

Hormone replacement
meds caused damages

On Feb. 27,2012, plaintiff Melissa Mac-
Donald went to defendant HRC Medical
Centers for evaluation of her testoster-
one levels due to complaints of low ener-
gy. MacDonald met with several medical
care providers who advised she would
benefit from hormone replacement ther-
apy medication to increase her testoster-
one levels. She specifically asked if there
were side effects and was advised there
were “absolutely no side effects besides a
little extra hair growth.”

Over multiple office visits, MacDonald
was prescribed and administered hor-
mone “pellets” containing testosterone
and progesterone. She began suffering
side effects throughout the treatments,
but was not aware they were caused by
the hormone implants at the time. The
side effects included severe acne, thin-
ning head hair, hypertension, thyroid
dysfunction, impaired renal function and
swollen axillary lymph nodes.

In October 2012, MacDonald presented
to an internist who ran blood work. The
blood work found her testosterone lev-
els excessively higher than the normal
range. She was advised to discontinue the
hormone treatment. MacDonald stopped
undergoing the treatments. Plaintiff’s
counsel said that as a direct result of
the high levels of hormones, MacDonald
suffered permanent damages including
vision loss, pain, body changes and head-
aches, and her quality of life has been
greatly reduced.

Oakland County Circuit Court Judge
Phyllis C. McMillen entered judgment at
$2,076,500.

Brian J. McKeen, counsel for plaintiff,
provided case information.

Type of action: Medical malpractice

Injuries alleged: Physical and cognitive injuries
from excessive levels of hormone replacement therapy
medications

Name of case: MacDonald v. HRC Medical Centers Inc.

Court/Case no./Date: Oakland County Circuit Court;
14-142563-NH; March 28, 2016

Tried before: Judge
Judgment amount: $2,076,500
Attorney for plaintiff: Brian J. McKeen

$1.55 Million

Judgment details firm’s
specific oppressive acts

Plaintiff Rama Madugula alleged
that he began working for defendant
Dataspace Inc. in late 2002, at which time
Dataspace was losing more than $50,000
per month. In less than a year, Madugu-
la’s efforts returned Dataspace to profit-

ability.

In light of Madugula’s substantial
contributions to the growth and success
of the company, he became a 29 percent
shareholder in 2004. Madugula’s interest
increased to 36.25 percent in 2007 after
Dataspace redeemed another sharehold-
er’s interest.

In his complaint, Madugula alleged
that defendant Benjamin Taub terminat-
ed Madugula’s employment in breach of
a supermajority provision in a sharehold-
ers’ agreement. Plaintiff further alleged
Taub froze Madugula out of any involve-
ment in the company’s operations and de-
cisions after the company’s revenues dou-
bled and it appeared the company might
sell for many millions of dollars.

After a trial, Madugula won a jury ver-
dict for oppression, totaling approximate-
ly $1.3 million for a buyout and damages.

Taub appealed, arguing that (1) op-
pression is an equitable claim that should
have been tried by
the court; and (2)
the breach of the
supermajority pro-
vision was just a
breach of contract
and not evidence
of oppression. The
Michigan Court
of Appeals denied
the appeal on both
grounds.

Taub then sought
leave to the Michi-
gan Supreme Court,
arguing the same

MANTESE

two points. The
MSC — in the first
shareholder op-

pression case ever
taken up by the
high court — held
that the oppression
cause of action was
an equitable claim,
to be tried by a jury, and that trial courts
may employ advisory juries when decid-
ing claims alleging willfully unfair and
oppressive conduct, Madugula v. Taub,
496 Mich. 685 (2014). The MSC also held
that the breach of a shareholders’ agree-
ment can be evidence of oppression.

On remand, the trial court used the
advisory jury’s findings and found op-
pression, writing: “Based on the facts
produced at trial, the reasoning set forth
above and the governing law, the Court
concludes that Madugula’s shareholder
interests were interfered with by Taub as
a matter of law.”

The specific oppressive acts identi-
fied in the order include: termination of
Madugula’s employment, compensation
and benefits; denying Madugula access
to information regarding Dataspace’s
operations; freezing Madugula out of de-
cision-making and involvement in oper-
ations; and violation of the parties’ share-
holders agreement.

The court then entered judgment in
favor of Madugula, awarding a buyout
of $1.2 million and $191,675 in dam-
ages. After setting off amounts that the
court determined were owed to Taub,
the court entered a total net judgment
of $1,283,782.66 against Taub, with in-

WILLIAMSON

terest payable at the statutory rate and
compounding annually. With interest, the
judgment reached $1.55 million. Defen-
dant filed a claim of appeal, and the court
ordered him to post a bond in the amount
of $600,000.

The case then settled for a confidential
amount.

Gerard V. Mantese, co-counsel for
plaintiff, provided case information.
Type of action: Shareholder oppression

Injuries alleged: Damages to shareholding
interest, buyout amount, lost wages

Name of case: Madugula v. Taub

Court/Case no./Date: Washtenaw County
Circuit Court; 2008-537-CK; May 26, 2016.

Tried before: Advisory jury, bench trial

Name of judge: Hon. Archie C. Brown

Judgment amount: $1.55 million

Most helpful expert: Thomas Frazee,
economics, Rochester

Attorneys for plaintiff: Gerard V. Mantese,
lan M. Williamson, Peter S. Tangalos

$1.25 Million

Clinic sought restitution
for embezzled money

From June 1994 until Dec. 12, 2012,
defendant was employed by plaintiff
Michigan Institute of Urology PC. Her
job responsibilities included oversight of
accounts payable and management of the
billing for the corporate MIU American
Express credit card account.

Plaintiff said that from approximately
2007 through December 2012, defendant
devised a scheme to obtain money from
MIU through materially false and fraud-
ulent pretenses and representations. Spe-
cifically, defendant concealed the fact that
she diverted more
than $1.2 million
of corporate funds
to her own use by
forging at least 90
checks from MIU’s
accounts,
authorization, pri-
marily to pay her
personal Ameri-
can Express ac-
count (from which
she used to make
extravagant pur-
chases and take
cash withdrawals).
Kushner also fre-

without

ROSENBAUM

quently overpaid
balances on her
personal American
Express  account

with MIU’s funds,
and either spent
the excess credits,
and/or received

SCHWARTZ

checks from Amer-
ican Express for overages.

After the fraud was discovered by MIU,
defendant was terminated and report-
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ed to law enforcement. In October 2015,
the U.S. Attorney for the United States
District Court for the Eastern District of
Michigan filed criminal charges against
defendant for mail fraud (18 U.S.C.
§1341). Defendant pleaded guilty.

On Jan. 15, 2016, MIU’s attorneys ini-
tiated a lawsuit against defendant for
causes of action including conversion;
statutory conversion; fraud; and unjust
enrichment/constructive trust. The alle-
gations in the complaint were bolstered
by defendant’s written admissions in the
criminal case.

During the discovery process, after
extensive negotiations among counsel,
the parties agreed to entry of a consent
judgment, in the amount of $1.25 million,
which represents the funds stolen plus
attorneys’ fees and costs.

Jonathan H. Schwartz, co-counsel for
plaintiff, provided case information.
Type of action: Fraud

Injuries alleged: Theft of $1.2 million by former
employee

Name of case: Michigan Institute of Urology PCv.
Kushner

Court/Case no./Date: Macomb County Circuit
Court; 2016-143-CB; April 19, 2016

Name of judge: Hon. Richard L. Caretti

Demand: $1.25 million

Consent judgment amount: $1.25 million
(with statutory interest accruing)

Case evaluation: Consent judgment entered
prior to case evaluation

Attorneys for plaintiff: Barry M. Rosenbaum,
Jonathan H. Schwartz

Attorney for defendant: Dean Elliot

) $1,002,544

Investors: Operating
agreement breached

In 2005, Richard C. Hermann solicited
accredited investors seeking $2 million in
initial capital investment to construct a
fractional timeshare condominium proj-
ect on East Grand Traverse Bay that is
known as Tamarack Lodge. To induce
their investment of $50,000 per mem-
bership unit, Hermann offered 25 per-
cent annual interest, noncompounded,
and guaranteed their investments to be
repaid by himself personally after three
years if the LLC failed to do so before
then.

In 2008, Hermann did not repay the
investors. Before doing so, he diluted his
personal assets and claimed that he was
uncollectible if they sought to enforce the
personal guarantee. As for the LLC, the
condominium building was underwater
at that time, owing more on the construc-
tion loan than what the building was
worth.

Plaintiff’s counsel said that instead of
attempting to repay the investors, Her-
mann asked them for more money. Al-
though their investment was entitled to

priority repayment, he solicited a vote of
the investors to create a new class of in-
vestors that would have a greater priority
of repayment than the initial investors.
Despite the fact that the original inves-
tors’ operating agreement required unan-
imous consent to amend the agreement,
Hermann was alleged to have wrongful-
ly amended the operating agreement,
without the unanimous consent of the
original investors,
to subordinate the
original
repayment behind
the repayment of
the new class of in-

investors’

Hermann
alleged
to have wrongfully
amended the op-
erating agreement
to require a super
majority vote to en-
force the personal guarantee against him.

Hermann’s defenses were essentially
that the investors’ right to return of their
investment was barred by their failure to
pursue him earlier, and that only a ma-
jority of investors could take any enforce-
ment action against him.

The arbitrator held that amendments
were in breach of the LLC’s operating
agreement because Hermann never ob-
tained the unanimous consent of the
original investors to do so. Because the
amendments also diluted the voting per-
centages of the original investors, the ar-
bitrator also held that Hermann’s action

vestors.

also was

oppressed the minority shareholders.

Ultimately, the arbitrator awarded the
investors’ return of their original invest-
ment plus 25-percent noncompounded,
annual interest for the 11 years that had
passed since they invested in Tamarack.
The arbitrator held the LLC liable for
breach of the LLC’s operating agreement,
and Hermann liable for breach of his
guarantee agreement.

Upon entry of the arbitrator’s award
in circuit court, Judge Philip E. Rodgers
dJr. vacated the award against Hermann
personally (without providing any justi-
fication for doing so). The order vacating
the award against Hermann is being ap-
pealed by the investors, whereas the or-
der granting judgment against the LLC
for $1,002,544 is a final order that was
able to be collected upon as of Dec. 6.

Brace Kern, counsel for plaintiffs, pro-
vided case information.

Type of action: Contract

Injuries alleged: Failure to repay investors

Name of case: (ook v. Tamarack Development
Associates, LLC

Court/Case no./Date: 13th Circuit Court-Grand
Traverse County; 14-30615-CK; Oct. 11, 2016

Tried before: Arbitration, judge

Name of judge: Hon. Philip E. Rodgers Jr.

Name of arbitrator: Alton Thomas Davis

Judgment amount: $1,002,544

Attorney for plaintiff: Brace E. Kern
Attorney for defendant: Todd W. Millar
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$2,252,306

Minority shareholders
asserted oppression

Plaintiffs were minority shareholders
in a construction and staffing company,
Vetbuilt Building Group Inc. (VBG). De-
fendant Garcia was the majority own-
er and president. Garcia and defendant
Malacara moved staffing customers, ac-
counts receivable and money from VBG
to Malacara’s company, Vetbuilt Services
Inc. (VSI) and damaged the company

thereby.
Inter alia, the arbitrator awarded
damages against

Garcia for share-
holder oppression,
breach of fiduciary
duties, conversion
and fraud. He also
awarded all attor-
neys’ fees, expert
fees and costs un-
der the statutory
claims. The arbitra-

NEWMAN

tor also held Garcia

responsible for al-

leged business expenses not documented
for proper business purpose and taking
excessive compensation.

Against VSI, the arbitrator awarded
damages to plaintiffs for wrongfully col-
lecting and retaining VBG’s receivables,
and improper payments made to and for
VSI by VBG.

Plaintiffs’ counsel said that the most
difficult aspects of the proofs were dam-
ages. VBG did not keep proper books and
records, and almost all of plaintiff’s dam-
age proofs were subpoenaed from third
parties. Plaintiffs’ controller, Michelle
Hohendorf, was extremely helpful in con-
structing the money trail.

Hon. Daniel P. Ryan
$2,252,306 in arbitration.

H. Joel Newman, counsel for plaintiffs,
provided case information.

Type of action: Shareholder oppression, breach
of fiduciary duties

awarded

Name of case: Johnson v. Garcia

Court/Case no./Date: Michigan Judicial Arbi-
tration Mediation Services; 14-011825-(B; Dec. 3, 2016

Tried before: Arbitration

Name of judge: Hon. Maria Oxholm

Name of arbitrator: Hon. Daniel P. Ryan

Case evaluation: $1 million
Arbitration award: 52,252,306

Special damages: $275,000 in attorneys' fees
and costs under oppression and conversion statutes

Attorney for plaintiff: H. Joel Newman

Attorney for defendant: Avery Williams

$1,572,626

Breach of employment,
stock case arbitrated

In this action for breach of employment
and stock rights agreements, the parties
entered into an employment contract
and, claimant argued, a poorly written
stock rights agreement. Claimant assert-
ed that neither he nor the president of
the respondent were legally sophisticat-
ed, but that both were experienced, suc-
cessful salesmen.

The stock rights agreement provid-
ed for American Arbitration Association
commercial arbitration, while the em-

ployment agree-
ment provided for
arbitration under

the AAA employ-
ment rules. Martin
C. Weisman was
appointed the com-
mercial arbitrator
and David Barbour
was appointed the
employment arbi-
trator. The arbitra-

FETT

tions were consol-
idated for hearing,
which was conduct-
ed from March 14-
17, 2016.
Respondent sells
copiers and other
office equipment in
Southeastern Mich-
igan. Claimant had
experience in copi-
ers and several oth-
er fields, including
legal publishing and biologics. Respondent
hired claimant to be its vice president and
general manager pursuant to a five-year
employment agreement that respondent
could terminate only for cause. In the
event of termination without just cause,
the agreement provided for liquidated
damages equal to the unpaid balance of
the contract at $265,000 per year.
Contemporaneously, the parties ex-
ecuted a stock rights agreement which
was extremely ambiguous as to whether
it granted stock or stock rights. The dis-
tinction turned out to be unimportant

TISHKOFF

as the agreement provided for payout
of a lump sum equal to the value of the
stock or stock rights. Arbitrator Weisman
in the commercial case ultimately deter-
mined that claimant had stock rights but
not stock. Applying the formula for valu-
ing the stock rights, Weisman awarded
$665,932.

The dispute arose because there was
confusion as to whether claimant was an
actual shareholder or merely an employ-
ee. The stock rights agreement was high-
ly ambiguous on this point. The parties
conducted themselves as if claimant was
a shareholder for the first two years of
the contract.

Claimant argued that apparently no-
body informed respondent’s CPA that
claimant was a shareholder. Claimant’s
status as a shareholder would have dra-
matically impacted respondent’s tax re-
porting and in fact would have necessi-
tated amended personal and corporate
returns. Respondent’s CPA learned that
claimant was a shareholder (or so he
thought) in February 2014.

Respondent’s and its CPA’s solution
was to retroactively amend the employ-
ment and stock rights agreements. Con-
sequently, respondent’s president offered
to enhance claimant’s compensation and
responsibilities if he would agree to retro-
actively amend the agreements. He solic-
ited a proposal from claimant.

Respondent’s president found claim-
ant’s proposal unacceptable. Upon
learning that his attorney had obtained
an expert opinion that the stock rights
agreement conferred stock rights, not
stock, respondent’s president began set-
ting the stage for a “just cause” termi-
nation which would allow respondent to
escape the payouts provided in the em-
ployment and stock rights agreements.
Within four months, respondent believed
it had racked up enough just cause to
fire claimant and escape the payouts. It
was wrong. Nonetheless, respondent fired
claimant in June 2014.

Towards the end of claimant’s tenure,
respondent locked him out, denied him
access to the computer network and or-
dered him to cease all communications
with respondent’s personnel. Respondent
also demanded that claimant return his
company-issued laptop. Claimant re-
tained the laptop for nine days so that his
attorney could image the hard drive and
through his attorney returned the laptop
to respondent.

The question in both arbitrations was
whether respondent had just cause to fire
claimant. Both arbitrators answered “no.”

Respondent’s asserted bases of just
cause were:

(1) claimant abandoned his job when

he failed to return the computer for nine
days;

(2) he engaged in criminal fraud or
embezzlement by (a) telling people he
was an owner, (b) failing to return for 10
days the 2012 corporate tax return which
he had ready access to in the ordinary
course and (c) failing to list people that
he told he was an owner;

(3) he breached job duties and responsi-
bilities by telling customers and employ-
ees that he was an owner and securing the
2012 tax return from the CPA,;

(4) he defied directives to (a) return the
2012 tax return and (b) stop telling peo-
ple he was an owner; and

(5) he was insubordinate for failing to
return his laptop for nine days.

The arbitrators easily rejected these
grounds as pretextual.

The key to success in the arbitration
was the detailed depositions of respon-
dent’s president, CPA and other em-
ployees taken by co-counsel William G.
Tishkoff. Much of the testimony was ad-
mitted over respondent’s objection as ad-
missions under MRE 801(d)2)(D). This
was particularly important because the
parties agreed to forgo a hearing tran-
script. Thus, the record consisted of pages
of deposition excerpts containing admis-
sions by respondent’s president, CPA and
other managers.

After three months of skirmishing in
Livingston County Circuit Court, claimant
collected the full amount of the judgments
with interest — $670,823.46 for the stock
rights agreement and $901,802.72 for the
employment agreement.

James K. Fett, counsel for claimant,
provided case information.

Type of action: Breach of employment contract,
stock rights agreement

Injuries alleged: Economic damages —
severance, bonuses, value of stock rights

Name of case: (onfidential

Court/Case no./Date: Judgments entered in
Livingston County on two Arbitration Awards; 01-14-
0001-6939; May 17, 2016

Tried before: Arbitration

Names of arbitrators: Martin C. Weisman
(stock rights agreement); David M. Barbour (employ-
ment agreement)

Demand: $1,314,696

Highest offer: $400,000

Arbitration awards: $670,823.46 (stock rights
agreement); $901,802.72 (employment agreement)

Most helpful expert: William G. Mallon, CPA,
Rochester

Attorneys for claimant: James K. Fett,
William G. Tishkoff
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) $17.5 Million

Plaintiff killed while
on premises lawfully

Plaintiff was killed due to the alleged
negligence of defendant corporation while
plaintiff was lawfully on the premises of
the corporation.

The matter settled for $17.5 million.

Geoffrey N. Fieger, counsel for plaintiff,
provided case information.

Type of action: General negligence

Injuries alleged: Wrongful death

Name of case: Confidential

Court/Case no./Date: Confidential;
confidential; Sept. 9, 2016

Settlement amount: $17.5 million

Attorney for plaintiff: Geoffrey N. Fieger

) $15 Million

Rear-end crash caused
spinal cord, head trauma

Defendant driver failed to pay atten-
tion to the road ahead and rear-ended

slow-moving farm equipment. This re-
sulted in plaintiff passenger becoming
a quadriplegic, involving spinal cord in-
juries, closed-head injuries, seizures and
lifetime need for 24-hour care.

The matter settled for $15 million.

Geoffrey N. Fieger, counsel for plaintiff,
provided case information.

Type of action: Auto negligence

Injuries alleged: Quadriplegia, spinal cord
injuries, closed-head injuries, seizures

Name of case: (onfidential

Court/Case no./Date: Confidential;
confidential; March 4, 2016

Settlement amount: $15 million

Attorney for plaintiff: Geoffrey N. Fieger

) $10.7 Million

Tractor-trailer struck
driver from behind

On July 24, 2014, at approximately 7
a.m., plaintiff’s husband was driving to
work on his motorcycle, travelling east on
U.S. 12 in Pittsfield Township in Washt-
enaw County. It was a beautiful, sunny
morning. At the same time, defendant
truck driver, employed by FedEx Freight,
was also driving his tractor and two trail-
ers, following plaintiff’s husband on U.S.
12. There were no vehicles between them.

Plaintiff’s decedent arrived near the
intersection of U.S. 12 and Platt Road, a
well-known busy intersection, on his way
to work, and came to a complete stop be-
hind a long line of vehicles waiting for the
light to change. When stopped, the dece-
dent was approximately a quarter-mile
west of the intersection, about one car
length behind a white pickup. While
plaintiff’s husband waited for traffic to
move, the tractor and trailers driven by
defendant truck driver slammed into
plaintiff’s husband from behind at more
than 40 mph.

The impact occurred almost directly in
front of the Pittsfield Township fire and
police departments. Prior to the collision,
defendant truck driver did not apply the
brakes or react in any way to the line of
traffic backed up in front of him in plain
view. The roadway is straight and flat for
a considerable distance west of the acci-
dent scene. Plaintiff’s counsel said defen-
dant truck driver was inattentive to his
surroundings, as well as the dangers cre-
ated due to his acute and chronic sleep
deprivation. Just prior to impact, his
head was down, he was dozing, and the
passenger side of his truck had drifted to
the right, onto the pavement fog line.

The force of the collision pushed the
motorcycle into the white pickup truck,
which forced the plaintiff’s husband un-
der the front of defendant’s tractor, crush-
ing him. The motorcyclist/ plaintiff’s hus-
band’s pelvis was crushed between his
motorcycle and the semi. This initially
prevented serious internal bleeding and
allowed him to maintain blood pressure,
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while his helmet protected his head from
serious injury. He was therefore conscious
at the scene and able to respond to the
police, fire and ambulance personnel. His
spinal cord was not seriously injured and
he was consequently experiencing excru-
ciating pain.

It took rescue workers nearly half an
hour to lift the semi off the plaintiff’s
husband. During much of this time, near-
ly delirious with pain, he was attempting
to pull himself out from under the semi.
During this time, emergency medical
workers kept talking to him but could
not provide him any pain control medica-
tions. Once the truck was lifted up, plain-
tiff’s husband was placed on a stretcher
and given drugs to sedate him and permit
him to be intubated. He was then loaded
onto a helicopter and flown to the Univer-
sity of Michigan Medical Center, where
he died about an hour after arrival.

When questioned by police at the scene
of the collision, defendant truck driver
initially admitted that he fell asleep and
caused the accident. He later admitted
he “normally” sleeps about six hours per
day, but that prior to going to work on
the evening of July 23, 2014, he had only
slept a total of three to four hours. After
being taken into police custody, his story
changed and he claimed the accident oc-
curred because the sun was in his eyes.

Defendants admitted to liability for
negligently rear-ending plaintiff’s dece-
dent, causing his death, and sought to
exclude all other evidence of fault. The
truck driver’s pre-employment physical
exam reportedly revealed he was not get-
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ting “enough rest” and needed to increase
his daily sleep time. However, FedEx
placed the driver on its overnight shift.

The Trial Court ruled that defendant’s
admission of liability on one theory did
not preclude the plaintiff from advanc-
ing other theories of liability. Plaintiff
advanced theories of recklessness and
negligent training, screening, and hir-
ing of the truck driver. Plaintiff claimed
that defendant truck driver was reckless
in operating the semi-truck while being
chronically sleep deprived.

Plaintiff claimed that defendant knew
of defendant truck driver’s chronic sleep
deprivation, yet did nothing to reme-
dy this dangerous condition. Moreover,
plaintiff claimed that defendant truck
driver should have never been hired as a
midnight shift semi-tractor trailer oper-
ator given his chronic sleep deprivation,
and that FedEx Freight had negligently
entrusted its vehicle to him.

Plaintiff and her husband had been
married since 2009, and had welcomed
their first child in September 2013, 10
months before the accident.

One of plaintiff’s key experts was Dr.
Charles Czeisler, chief of the Sleep Med-
icine Department at Harvard Medical
School. Czeisler has conducted extensive
research on the negative effect of sleep
deprivation on worker awareness and
reaction time, and opined that the truck
driver in this case was chronically and
acutely sleep deprived to the point where
his actions simulated those of a drunken
driver.

Trial preparation efforts focused on
the significant conscious pain and suffer-
ing along with the tremendous econom-
ic and noneconomic losses suffered by
the surviving spouse and child. Through
discovery depositions of first respond-
ers and emergency medical personnel,
plaintiff’s counsel was able to establish
about 26 minutes of conscious pain and
suffering. Computer generated images of
the impact, showing the semi, motorcycle
and pickup were prepared to help demon-
strate this key point.

Decedent, while employed full time,
had designed and personally construct-
ed (along with his wife and grandfather)
the family home. Given the decedent’s
young age, professional and personal
accomplishments, plaintiff was able to
claim wage loss of more than $6 million
(accounting for present-cash value). This
was supported by successful motion prac-
tice on the issue of the types of economic

recovery available to the estate, including
future salary increases and household
services in excess of those recoverable
under MCL 500.3108.

Through the use of focus groups and
a mock trial, plaintiff’s counsel was able
to focus on those areas most receptive to
likely jurors, as well as determine appro-
priate settlement value. This played a
key role in determining the potential val-
ue of the damages.

The matter settled for $10.7 million.

Brian T. Keck, co-counsel for plaintiff,
provided case information.

Type of action: Civil, negligence

Injuries alleged: Death

Name of case: Doev. FedEx Freight

Court/Case no./Date: Washtenaw County
Circuit Court; confidential; Jan. 25, 2016

Name of judge: Hon. Timothy P. Connors

Settlement amount: $10.7 million

Most helpful experts: Dr. Steven Sherbel,
clinical psychology, Birmingham; Michael H. Thomson,
economics, Southfield; Daniel Lee, accident reconstruc-
tion, East Lansing; Dr. Elissa Benedek, psychology, Ann
Arbor; Dr. Charles A. Czeisler, sleep medicine, Boston;
Whitney G. Morgan, motor carrier safety, Birmingham,
Alabama; Dr. Werner U. Spitz, forensic pathology, St.
Clair Shores; William C. Wilson, technical expert, Bath;
Robert G. Pachella, human perception expert, Ann
Arbor

Attorneys for plaintiff: Courtney E. Morgan
Jr, Brian T. Keck, John J. Bursch

Keys to winning: Thorough development of
significant conscious pain and suffering along with ex-
tensive juror analysis; careful development of multiple
theories of recovery; successful motion practice

$9 Million

Delay in calling code
led to debilitation

Patient was admitted to the hospital
through the emergency department with
progressively worsening shortness of
breath. Her symptoms started approx-
imately a month earlier after she gave
birth to her daughter.

An X-ray of her heart showed some di-
lation, along with some pulmonary con-

BEACON

Established 1979

gestion. She was provided with Lasix
and an echocardiogram was ordered. The
echocardiogram that was performed re-
vealed an ejection fraction between 50
and 55 percent. As a result, the patient
was scheduled for a transesophageal
echocardiogram (a “TEE”) to be per-
formed the following day.

The TEE started at 9:25 a.m. and was
terminated at 9:29 a.m. because the
patient stopped breathing, was hypox-
ic and experiencing a low heart rate.
The cardiologist performing the proce-
dure testified that four minutes after
the procedure started, he withdrew the
probe so that the CRNA could establish
the airway and improve the hypoxic sta-
tus.

Sixteen minutes had passed before a
code was called during which time the
patient was deprived of oxygenation to
her brain. Immediately after the patient
was intubated, her oxygen saturation
level returned to 100 percent, and eight
minutes later, her heart rate returned.
The code was stopped at 10:06 a.m. and
the patient was transferred to the In-
tensive Care Unit in a comatose state.

As a result of the delay in calling the
code and intubation, the patient suf-
fered severe hypoxic encephalopathy.

The case was vigorously litigated
and value was added in preparation of
life care planning and life expectancy
tables. Plaintiff’s counsel successfully
attacked the credibility of defendants’
retained life care planners and life
expectancy experts with extensive re-
search of the literature and quality of
the literature upon which defendants’
retained experts relied. The case re-
quired several facilitations before the
matter resolved short of trial.

Jeffrey T. Meyers and Timothy M.
Takala, counsel for plaintiff, provided
case information.

Type of action: Medical malpractice

Injuries alleged: Delay in the calling of a code
and intubation leading to severe hypoxic encephalop-
athy

Name of case: Confidential

Court/Case no./Date: Wayne County Circuit
Court; confidential; May 4, 2016

Name of judge: Hon. Maria L. Oxholm

Settlement amount: $9 million

Attorneys for plaintiff: Jeffrey T. Meyers,
Timothy M. Takala

$8.5 Million

After fall, woman, 41,
needs lifelong treatment

Plaintiff was a 41-year-old mother of
two children during the surgery at issue.
Plaintiff sustained a fall where she hit
her head and neck. After the fall, she had
right cervical radiculopathy and pain,
and numbness in her right arm with loss
of sensation in her fingers.

Before the fall, she was completely in-
dependent and employed full time at de-
fendant hospital. After the fall, she was
ambulatory and could still perform ac-
tivities of daily living. An MRI taken was
interpreted to demonstrate a right C5-6
herniation. Some conservative manage-
ment was attempted for a brief amount
of time.

Defendants then decided not to per-
form any additional conservative man-
agement and simply recommended im-
mediate surgery. Defendant surgeon and
an assistant performed a right C5-6 post-
er cervical discectomy upon plaintiff us-
ing METRx system. There was a disc her-
niation compressing the C6 nerve, which
was removed.

After plaintiff was extubated and awak-
ened, it was discovered that she had no
movement in her legs and no movement
of triceps or hands. She was emergently
taken back to the operating room. The
surgical area was reopened. Upon expos-
ing the C5-6 lamina, a central durotomy
with spinal cord contusion was discov-
ered. The lamina at C5-6 was removed.
Further exploration was performed.

Following the surgery, an MRI was per-
formed that eliminated other potential
areas of compression. It was “suspected”
that one of the dilators penetrated be-
tween the lamina causing the durotomy
and spinal contusion. No other cause was
identified. The only possible cause of the
contusion was the placement of the dila-
tor tubes by the defendants. The result
was a total and permanent injury of the
spinal cord causing quadriplegia.

Plaintiff now requires around-the-clock
nursing care. She has no feeling from C6
down. She cannot independently feed
herself. She requires physical and occu-
pational therapy. Her bladder is cath-
eterized every four hours. Her bowel is

DETERMINATION OF

Economic Loss, Lost Income, Loss of Earning Capacity
of present & future value of damages

Ronald T. Smolarski

MA, LPC, CLCP CRC, CDEIll, ABVE, ABMPP, CVE, CRV, CCM

e Life Care Planner
(Assessment of Future Medical)

e Vocational Expert
* Forensic Economist
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managed and regulated by medications
and enema. She cannot transfer or sit up
independently.

Defendants argued that the cause of
the injury was not due to malpractice,
but rather because plaintiff had an ab-
normal anatomy in her spine. Defen-
dants argued plaintiff had a “splayed”
lamina that allowed the dilator tube to
cause a contusion on the spinal cord.
Normally, patients’ spinal cords are
similar to shingles on a roof and an ob-
ject such as a dilator cannot penetrate
through. Defendants argued plaintiff’s
abnormal anatomy was the sole cause
of the injury.

Defendants also argued that plaintiff
was exaggerating economic damages.
They believed that plaintiff could still
be gainfully employed and that with
physical therapy she could continue to
be largely self-sufficient.

After two days of jury trial, the matter
settled for $8.5 million.

Brian J. McKeen, counsel for plaintiff,
provided case information.

Type of action: Medical malpractice

Injuries alleged: Improper technique during
spinal surgery resulting in permanent quadriplegia

Name of case: Confidential

Court/Case no./Date: Confidential;
confidential; April 5, 2016

Settlement amount: $8.5 million

Attorney for plaintiff: Brian J. McKeen

$8 Million

Doctor gave unneeded
chemo to his patients

Defendant Dr. Farid Fata was accused
of misdiagnosing his patients with can-
cer and treated them unnecessarily and
excessively with chemotherapy for his
own personal, financial gain. In many
cases, this unneces-
sary and excessive
treatment lasted
as many as seven
years, upending
these individuals’
entire lives and
leading to signifi-
cant, permanent in-
juries and, in some
cases, death.

In one of those
cases, Fata treated
a patient for al-
most seven years
with  chemother-
apy, allegedly for
myelodysplasia.
When the patient
first saw Fata, he
was in excellent
health with very
few complaints,
other than fatigue.
He was golfing of-
ten and without
difficulty.

Fata immediately started this patient
on an aggressive course of chemotherapy,
which caused permanent and irreversible
damage to his heart and vascular system.
This damage, coupled with the fact that

MACKENZIE

Fata did not allow the patient to have a
break in treatment, led to the amputation
of both of his legs and, ultimately, the pa-
tient’s death.

There were 43
civil cases in to-
tal. The cases were
either filed in
Oakland  County
Circuit Court, or
subject to a tolling
agreement during
the pendency of the
global facilitation.
The parties facili-
tated with Robert
Riley, who worked
for almost a full
year before an $8 million settlement was
reached.

Upon settlement, the cases were sub-
mitted to binding arbitration with Rich-
ard Boothman, who made a determina-
tion as to how the settlement funds were
distributed among Fata’s patients. All ar-
bitration results are confidential.

Donna M. MacKenzie, co-counsel for
plaintiffs, provided case information.

See related story, “Facilitation-ar-
bitration approach nets $8M for
cancer fraud claims,” MiLW, Dec. 26,
2016.

Type of action: Medical malpractice

Injuries alleged: Administration of unnecessary
chemotherapy

Name of case: Korffv. Fata

Court/Case no./Date: Oakland County Circuit
Court; 2014-142251-NH; July 20, 2016

Tried before: Mediation

Name of judge: Hon. Hala Jarbou

Name of mediator: Robert Riley

Name of arbitrator: Richard Boothman

Settlement amount: $8 million

Attorneys for plaintiffs: Donna M.
MacKenzie, Jules B. Olsman, Brian J. McKeen

Attorneys for defendants: John M. Toth,
Randall A. Juip, Leroy H. Wulfmeier Ill, Bruce E. Bigler,
Enrico G. Tucciarone

$6.5 Million

Spinal injuries, nerve
damage incurred in crash

Defendant driver failed to pay at-
tention to the road ahead and struck
plaintiff’s vehicle head-on. The collision
resulted in plaintiff passenger suffering
multiple spinal cord injuries, nerve dam-
age and multiple fractures requiring on-
going medical care.

The matter settled for $6.5 million.

Geoffrey N. Fieger, counsel for plaintiff,
provided case information.

Type of action: Auto negligence

Injuries alleged: Spinal cord injuries, nerve
damage, multiple upper and lower extremity fractures

Name of case: (onfidential

Court/Case no./Date: (onfidential;
confidential; Oct. 27, 2016

Settlement amount: $6.5 million

Attorney for plaintiff: Geoffrey N. Fieger

$5.45 Million

Failed forceps use cited
in birth trauma action

Plaintiff claimed the mismanagement
of minor-plaintiff’s mother’s labor and
delivery led to hyperstimulation; cra-
nio-cerebral compression; arrest of de-
scent; traumatic fetal delivery; failed use
of forceps; and delayed C-section. This
combined to cause the minor-plaintiff cat-
astrophic permanent injury.

The matter settled for $5.45 million.

Geoffrey N. Fieger, counsel for plaintiff,
provided case information.

Type of action: Medical malpractice, birth
trauma

Injuries alleged: Hypoxicischemic encephalopa-
thy and trauma, cerebral palsy, seizures

Name of case: (onfidential

Court/Case no./Date: Confidential;
confidential; Aug. 4, 2016

Settlement amount: $5.45 million

Attorney for plaintiff: Geoffrey N. Fieger

$5 Million

Failure to treat infection
caused a brain injury

Plaintiff-minor sought compensatory
damages from defendant hospital, prena-
tal care practice, doctors and nurses for
claims of medical malpractice.

Mother began her prenatal care with
an OB/GYN at about 8 weeks’ gestation.
She had a history of prior preterm de-
livery and umbilical cord prolapse at 23
weeks gestation, where her baby passed
away.

At 29 weeks gestation, she was admit-
ted to the hospital with preterm labor.
She received medications to mature the
baby’s lungs and stop her labor (i.e. her
contractions and cervical dilatation). Af-
ter admission and medications, she no
longer had preterm labor. She did not
receive antibiotics for group B strepto-
coccus (GBS) bacteria, which is routinely
administered to mothers in preterm labor
to prevent GBS infection of the fetus.

Mother was admitted for 39 hours and
then was discharged home. Lab results
from the day after discharge indicated
that the mom had an E. Coli urinary tract
infection. Lab results also showed she
was positive for GBS bacteria. She did
not receive antibiotics for the UTI since
she was not in the hospital when the lab
results came back.

Mother followed up as directed with
her OB/GYN six days later. She had com-
plaints of frequent urination since the
night before. Upon examination by the
OB/GYN, her water bag was noted to be
broken, and she was sent immediately to
the hospital. She delivered by C-section
at 29 weeks, 6 days gestation.

Placental pathology revealed the pres-

ence of intrauterine infection (chorioam-
nionitis) and GBS bacteria. The presence
of E. Coli bacteria also could not be ruled
out. Plaintiff-minor was admitted to the
neonatal ICU for prematurity, and was
subsequently noted to have brain damage
on head imaging.

Subsequent to this pregnancy, moth-
er delivered two other babies at 29 and
27 weeks gestation due to incompetent
cervix. All experts agreed that because
of mother’s history of preterm delivery
that the delivery at
issue would have
been premature.

Plaintiff-minor
suffered cerebral
palsy, develop-
mental delays and
learning  disabil-
ities. Discovery
of data recovered
from the electron-
ic medical record
(audit trail data)
revealed that the
preliminary results
for mother’s abnor-
mal lab cultures
were available
while mother was
still in the hospital,
and yet she did not
receive antibiotics
prior to discharge.

Plaintiff argued
that health care
providers were re-
quired to give anti-
biotics upon moth-
er's admission to
the hospital with
preterm labor, and
again upon dis-
charge when ab-
normal lab results
indicated the pres-
ence of an E. Coli
urinary tract infec-
tion and a positive GBS culture.

The presence of the untreated infec-
tions led to preterm dilatation of cervix
and allowed the bacteria to ascend, caus-
ing intrauterine infection. Had these in-
fections been treated, plaintiff argued,
then the baby’s brain injury from expo-
sure to bacteria in utero would have been
averted.

Defendant hospital and hospital pro-
viders argued that antibiotic prophylaxis
for preterm labor was not required where
delivery was not imminent and the moth-
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er was not in preterm labor while in the
hospital.

They also argued that the abnormal
lab results evidencing bacteria did not
come back until after mother was dis-
charged from the hospital, and therefore
treatment was not the responsibility of
the hospital, but the responsibility of
mother’s private OB/GYN who ordered
the tests and was responsible for follow-
ing up.

In addition, defense contended that the
brain damage was due to the fact that
baby delivered 10% weeks early and the
mother had a history of delivering four of
her babies early.

The case settled for $5 million.

Jesse M. Reiter and Emily G. Thomas,
counsel for plaintiff, provided case infor-
mation.

Type of action: Medical malpractice, birth
trauma

Injuries alleged: Brain damage, cerebral palsy,
developmental delays, cognitive deficits, learning
disabilities

Name of case: (onfidential

Court/Case no./Date: Confidential;
confidential; Oct. 16, 2016

Tried before: Mediation

Settlement amount: $5 million

Most helpful expert: InFocus Research Group,
Shelby Township

Attorneys for plaintiff: Jesse M. Reiter,
Rebecca S. Walsh, Emily G. Thomas

$5 Million

Driver suffered major
injuries in head-on crash

JOHNSON

A semi-tractor was speeding in inclem-
ent weather on Interstate 475. The driver
lost control, crashed through the median
— a cement barrier — and struck plain-
tiff’s van head-on. Plaintiff was rendered
unconscious, with major orthopedic, brain
and head injuries.

The matter settled in Genesee County
Circuit Court for $5 million.

Jeffrey A. Danzig, co-counsel for plain-
tiff, provided case information.

Type of action: Auto negligence,

trucking accident

Injuries alleged: Major orthopedic,
brain and internal injuries

Name of case: Confidential

Court/Case no./Date: Genesee County Circuit
Court; confidential; July 18, 2016

Name of judge: Hon. Joseph J. Farah

Name of facilitator: Daniel P. Makarski

Settlement amount: 5 million

Special damages: Excess wage loss, life care
plan

Most helpful experts: Tim Abbo, accident
reconstruction, Bloomfield Township; Roger Allen,

trucking, Friendswood, Texas; Michael Thompson,

economics, Bloomfield Hills

Attorneys for plaintiff: Jeffrey A. Danzig,
Ven R. Johnson

$5 Million

Lawsuit: Child born with
extensive brain damage

Minor-plaintiff was born via emergen-
cy C-section after her mother was rushed
to the delivery room with a severe pla-
cental abruption caused by her severe
preeclampsia. Due to the abruption, mi-
nor-plaintiff was left without oxygen and
blood supply to the brain and was born
severely depressed with extensive brain
damage and permanent cognitive impair-
ments.

Plaintiff claimed defendant health care
providers failed, during the prenatal peri-
od, to recognize the classic symptomology
of pregnancy-induced hypertension and
preeclampsia, which led to the abruption.
Plaintiff further claimed after birth, the
health care providers also failed to imple-
ment the necessary resuscitation, which
exacerbated minor-plaintiff’s brain dam-
age.

The matter settled for $5 million.

Geoffrey N. Fieger, counsel for plaintiff,
provided case information.

Type of action: Medical malpractice, birth
trauma

Injuries alleged: Hypoxic-ischemic encephalop-
athy, significant developmental delay, cerebral palsy,
history of a seizure disorder

Name of case: Confidential

Court/Case no./Date: Confidential;
confidential; Jan. 25, 2016

Settlement amount: $5 million

Attorney for plaintiff: Geoffrey N. Fieger

$4.95 Million

Woman suffered multiple
injuries in auto accident

Plaintiff was a passenger in her boy-
friend’s vehicle. They were hit head-on by
defendants’ truck.

Plaintiff’s injuries included: a left
frontoparietal subdural hematoma and
resulting mild traumatic brain injury;
comminuted left acetabular fracture (hip
socket); left greater trochanteric fracture
(upper femur); left lateral tibial plateau
fracture; right knee subluxation with re-
sulting grade posterior cruciate ligament
tear; complete tear of the right lateral
collateral ligament; grade 1 right ante-
rior cruciate ligament tear; oblique tear
through the posterior horn of the medial
meniscus; and a comminuted left calcane-

al fracture requiring open reduction and
internal fixation.
The matter settled for $4.95 million.
Geoffrey N. Fieger, counsel for plaintiff,
provided case information.

Type of action: Auto negligence

Injuries alleged: Mild traumatic brain injury,
lateral tibial plateau and knee injuries

Name of case: Confidential

Court/Case no./Date: Confidential;
confidential; Aug. 11,2016

Settlement amount: $4.95 million

Attorney for plaintiff: Geoffrey N. Fieger

$4.7 Million

Passenger struck, killed
in collision with truck

Defendant driver was driving a vehicle
owned by defendant trucking company
and defendant corporation. The vehicle
plowed into a vehicle in which plain-
tiff’s decedent was a backseat passenger.
Plaintiff’s decedent was fatally injured
with no conscious pain and suffering.

The matter settled for $4.7 million.

97,151

have been involved in the settlement

During the past 20 years, EPS consultants

Louis G. Corey, counsel for plaintiff,
provided case information.

Type of action: Third-party auto/trucking
accident

Injuries alleged: Death of 38-year-old husband/
father of three

Name of case: Confidential

Court/Case no./Date: Confidential;
confidential; June 3, 2016

Name of mediator: Amy P. Hathaway

Settlement amount: $4.7 million

Attorney for plaintiff: Louis G. Corey

$4.5 Million

Experts: Trauma findings
needed prompt attention

This case involves a first-time mother
who is diabetic. At 27 weeks gestation,
she began experiencing severe abdominal
pain and cramping, a back ache and leg
cramps. The abdomen was hard and the
mother noticed a decrease in fetal move-
ment.

She called the OB/GYN clinic on three
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separate occasions throughout the after-
noon and informed a female nurse about
her symptoms, as well as about problems
she was having with her insulin pump.
The nurse indicated that everything was
fine. The last time the mother called the
clinic, the nurse instructed her to take a
bath.

Plaintiff’s expert opined that she
should have been told to promptly go to
the hospital for immediate evaluation,
and the failure to do so was a violation of
the standard of care.

The mother did as she was instructed
and waited for her condition to improve.
When it did not, she presented to the hos-
pital at or about 8 p.m. She was first seen
by resident physician. The cervix was
noted to be dilated to 1 cm and 75 percent
effaced. The record states that the baby
was at -1 station and the uterus “firm.”
Plaintiff’s expert opined that the firm
uterus was a sign of a placental abrup-
tion that the resident failed to appreciate.

The mother also complained of spotting,
which plaintiff’s expert was another sign
of abruption. She was contracting every
one to two minutes, yet another sign of
abruption. The mother’s blood sugar was
elevated. According to plaintiff’s expert,
this constellation of findings mandated
a STAT consultation with an attending
obstetrician, but no staff obstetrician was
called.

An external fetal monitor was applied
at approximately 8:05 p.m., but because
it was not properly adjusted, a fetal heart
rate tracing was not obtained. Plaintiff’s
nursing expert indicated that the stan-
dard of care required that the monitor
be immediately repositioned. It was not
until 8:21 p.m. that a fetal heart tracing
was recorded. At that time, the tracings
were broken because of poor positioning
of the toco.

Despite the fact that the tracing was
not continuous, it revealed that the fetal
heart rate was in the 150s with minimal
variability and probable decelerations.
Plaintiff’s experts stated that these were
worrisome and alarming findings that
mandated prompt attention pursuant to
the standard of practice.

At 20:25, the tracing was broken once
again, but there were indications of prob-
able, severe fetal heart rate decelerations
and decreased beat to beat variability. At
20:33, there were continuous fetal heart
rate tracings. According to plaintiff’s ex-
perts, it should have been apparent to
those caring for the mother and fetus that
a significant and prolonged fetal heart
rate deceleration had been taking place.
Following a return to baseline at 20:39,
there was diminished variability and
probable repetitive late decelerations.

Predictably, the wvariability became
more diminished. The uterine monitor
showed tachysystole, an obvious marker
of placental abruption. No one was pro-
viding any intrauterine fetal resuscita-
tion, nor was anyone taking steps to de-
liver the baby. Plaintiff’s experts opined
that it should have been obvious that
this baby was in need of intrauterine re-
suscitation and immediate delivery, and
that the standard of care required intra-
uterine fetal resuscitation; if that did not
improve the situation, a STAT C-section
was required.

By 21:20, the strip had deteriorated
markedly, evolving into a severe brady-
cardia. From that moment on, there was
a very narrow window of opportunity to
deliver the baby and avoid neurologic in-
jury. It does not appear that any attend-

ing obstetrician was ever asked to see the
mother until sometime after 21:22. The
mother was not taken down to OR until
21:35 and delivery was not accomplished
until 21:41.

The obstetricians who performed the
procedure noted significant placental
abruption with extensive clot and Cou-
velaire uterus. At birth, the child had
diffuse bruising, no spontaneous respi-
rations, and no movement. Apgar scores
were 2 at one minute and 3 at five min-
utes. The baby required positive pressure
ventilation and intubation. Arterial cord
blood gases revealed profound metabol-
ic acidosis with a pH of 6.676 and base
excess of -21.4. These findings were con-
sistent with acute intrapartum asphyxia
due to a decrease in the supply of blood
and oxygen to vital organs as a conse-
quence of placental abruption.

The worsening abnormalities in the fe-
tal heart monitor tracings prior to deliv-
ery, including, but not limited to, minimal
to absent variability, bradycardia, lack of
accelerations, variable decelerations, and
late decelerations, were all consistent
with decreasing fetal reserves and the
baby’s inability to tolerate an increasing-
ly hypoxic and hostile intrauterine envi-
ronment.

The baby was transferred to the neo-
natal intensive care unit. During her
hospitalization, she was diagnosed with
respiratory distress syndrome, bilater-
al intraventricular hemorrhage, patent
ductus arteriosis, and retinopathy of pre-
maturity. Following discharge from the
hospital, the child was diagnosed with
cerebral palsy and seizures.

She has significant neurodevelopmen-
tal delays, spasticity, severely impaired
speech, and dysphagia. Neuroimaging
has revealed: “low brain volume, mini-
mally low cerebral white matter volume.”
This was described as representing “...
expected sequelae of old cerebral injury.”
She is confined to a wheelchair. The child
requires Botox injections for spasticity,
as well as physical therapy, occupation-
al therapy, equine therapy and speech
therapy. She was recently admitted to the
hospital for psychiatric counseling be-
cause she was exhibiting behaviors that
were dangerous to herself and others

Defendants denied negligence. They
disputed that the mother called the clin-
ic complaining of abdominal pain and
decreased fetal movement. This was not
recorded in the chart, while other phone
calls were duly noted. Defendants point-
ed out that the mother’s blood sugar was
markedly high when she presented to the
hospital, and it was reasonable and pru-
dent to first take measures to lower the
blood sugar.

Defendants further argued that the fe-
tal monitoring strips were initially reas-
suring, and that prompt action was taken
to deliver the fetus once the strips be-
came nonreassuring. Lastly, defendants
asserted that there was no scientific ba-
sis to demonstrate the baby’s condition
would have been improved had she been
delivered earlier in the day.

The matter settled for $4.5 million.

Brian J. McKeen, counsel for plaintiff,
provided case information.

Type of action: Medical malpractice, birth
trauma

Injuries alleged: Cerebral palsy

Name of case: (onfidential

Court/Case no./Date: (onfidential;
confidential; Sept. 1,2016

Demand: $5 million

Highest offer: $4.5 million

Settlement amount: $4.5 million

Attorney for plaintiff: Brian J. McKeen

$4.5 Million

Bus passenger removing
bicycle run over, killed

Plaintiff’s decedent, Joey J. Davis, was
a bicycle passenger of a DDOT bus owned
and operated by the City of Detroit. The
bus was being driven by a municipal em-
ployee.

Defendant ran the decedent over at a
stop as decedent was removing his bicycle
from the front of the bus. Plaintiff’s dece-
dent died after experiencing conscious
pain and suffering.

The matter settled for $4.5 million.

Geoffrey N. Fieger, counsel for plaintiff,
provided case information.

Type of action: Wrongful death

Injuries alleged: Death

Name of case: Davis v. (ity of Detroit

Court/Case no./Date: Wayne County Circuit
Court; 15-007207-NI; June 24, 2016

Name of judge: Hon. Lita M. Popke

Settlement amount: $4.5 million

Attorney for plaintiff: Geoffrey N. Fieger

$4.35 Million

Plaintiffs: Providers took
too long to intubate

Plaintiff minor sought compensatory
damages from defendant hospital, doc-
tors and nurses for claims of medical
malpractice.

Mother was 35 years old and pregnant
with twins. She had a cerclage stitched in
the cervix, because her cervix was short,
at 21 weeks’ gestation.

Mother was admitted to the hospital at
approximately 33 weeks’ gestation with
high blood pressure and protein in her
urine. A C-section was performed due to
severe high blood pressure. Both babies
were fine when they were born. Both
twins were admitted to the neonatal in-
tensive care unit because they were small
and born early.

Shortly after birth, Twin A started
breathing fast and with difficulty. He
stopped breathing for short periods,
had decreased oxygen in the blood and
his heart rate slowed for short periods.
He was given oxygen via CPAP and had
breathing problems for the next two
days.

He had air in his chest that caused
a collapsed lung. He was intubated and
developed more air in the chest and had
to have a chest tube. He continued to
have problems breathing and remained
in the hospital for 36 days. Head imag-
ing was initially normal, but showed
brain injury from lack of oxygen later in
the hospital course.

The child suffers from brain damage,
hypotonic nonspastic cerebral palsy, de-
velopmental delays, cognitive deficits,
and hearing loss. His twin brother is
fine except for hearing loss unrelated to
malpractice claims.

Plaintiffs argued that the nasal can-
nula CPAP was set too high causing the
air in the chest, which was not timely
diagnosed. This caused the baby to have
decreased oxygen, slow heart rate and
low blood pressure.

Plaintiffs also
contended that the
health care provid-
ers also took too
long to intubate
Twin A and put the
endotracheal tube
in the wrong place,
causing more in-
jury and less oxy-
genation. Although
the air in the chest
was removed with
a small needle, a chest tube needed to
be placed to avoid recurrence. More air
in the chest occurred resulting in more
problems and more injury. A chest tube
was finally placed but placed improperly.
Twin A, for 60 hours, had too little oxygen
to the brain which caused brain injury.

Defendants argued that Twin A’s prob-
lems were caused by a pregnancy compli-
cated by preeclampsia, prematurity and
twin-twin transfusion syndrome. Twin
A’s problems were also likely genetic. De-
fendants argued that Twin A was the re-
cipient twin in the TTTS, which led to the
injury before he was born.

The case settled pre-suit for $4.35 mil-
lion.

Plaintiffs’ counsel provided case infor-
mation.

Type of action: Medical malpractice, birth injury

SECORSKI

Injuries alleged: Brain damage, hypotonic
nonspastic cerebral palsy, developmental delays,
cognitive deficits

Court/Case no./Date: Confidential;
confidential; Feb. 1, 2016

Settlement amount: $4.35 million

Most helpful expert: InFocus Research Group,
Shelby Township

Attorneys for plaintiff: Jesse M. Reiter,
Rebecca S. Walsh, Jennifer Secorski

$4.25 Million

Woman crushed to death
in semi-truck accident

Plaintiff’s decedent was crushed to
death when she was run over by a semi-
truck driven by the defendant.

The matter settled for $4.25 million.

Geoffrey N. Fieger, counsel for plaintiff,
provided case information.

Type of action: Auto negligence

Injuries alleged: Death

Name of case: Confidential

Court/Case no./Date: Confidential;
confidential; Dec. 8, 2016

Settlement amount: $4.25 million

Attorney for plaintiff: Geoffrey N. Fieger
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$4.14 Million

Man fell 3 stories, died
after guardrail failed

The 33-year-old plaintiff’s decedent
died from injuries sustained when a
guardrail at his apartment building
failed. The plaintiff filed the premises lia-
bility lawsuit in October 2014 on behalf of
his estate, seeking compensation for the
decedent’s pain, suffering, and wrongful
death, and the loss of income, society and
companionship to his loved ones.

Discovery revealed that the railing
was not regularly inspected or properly
maintained by the
maintenance staff.
Photos taken at the
scene of the acci-
dent showed that
a top bracket was
disconnected from
the railing, a center
base bracket was
badly broken and
rusted, and screws
supporting the low-
er brackets were
dislodged from the
wall. These were some of the more than
50 guardrail and handrail violations cited
by the township ordinance enforcement
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officer the next day following the fatality.

The plaintiff alleged that, because the
railing was detached, it did not support
the decedent’s weight when he leaned on
it, causing him to plummet three stories
onto a concrete floor, resulting in multiple
serious injuries and his ultimate death.

Although clearly on notice of the
pending litigation, the apartment man-
ager advised the police in early Decem-
ber 2014 that the defendant no longer
wanted the railing, brackets or bolts
that the police had in their possession.
The railing and hardware were then de-
stroyed, and because they could not be
produced for further examination, the
plaintiff moved for summary disposi-
tion and a directed verdict on the infer-
ence that the evidence would have been
adverse to the defense.

The matter was settled on the second
day of trial for a partially structured
settlement, with payment total exceed-
ing $4.14 million.

Kenneth T. Watkins, co-counsel for
plaintiff, provided case information.

Type of action: Personal injury, wrongful death

Injuries alleged: Death

Name of case: Confidential

Court/Case no./Date: (onfidential;
confidential; Oct. 26, 2016

Settlement amount: Partially structured
settlement, payment total exceeding $4.14 million

Attorneys for plaintiff: Kenneth T. Watkins,
Samuel A. Meklir

$3,575,000

‘Snow emergency’ theory
is disputed by plaintiff

On Jan. 25, 2014 plaintiff was severely
injured when defendant’s tractor-trailer
combination crossed the center line and
jackknifed. Plaintiff’s right foot and an-
kle were crushed, requiring seven surger-
ies.

Plaintiff then developed complex re-
gional pain syndrome in the injured ex-
tremity. Plaintiff also developed thoracic
radiculopathy and abdominal wall mus-
cle paralysis due to the crash. Despite be-
ing placed on a wound vac, plaintiff also
developed infection in the injured right
leg.

Defendants asserted the crash oc-
curred due to poor weather conditions
and a “snow emergency.”

Plaintiff’s coun-
sel conducted ex-
tensive discovery,
ultimately estab-
lishing that this
collision was not
the result of emer-
gency, but because
the commercial
motor carrier hired
a young, inexperi-
enced and careless
driver who was
following the vehi-
cle ahead too closely, then slammed the
brakes in the snow, causing the trailer to
jackknife.

Plaintiff’s counsel asserted that the
same driver never completed his post-col-

J
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lision substance screen and continued to
drive for the motor carrier without any
discipline or retraining. In the end, plain-
tiff’s counsel said it was clear that both
the defendant driver and the defendant
motor carrier were operating in violation
of their respective standards of care.

The matter settled for $3,575,000.

Michael J. Morse, Eric M. Simpson and
Lewis A. Melfi, counsel for plaintiff, pro-
vided case information.

Type of action: Auto negligence

Injuries alleged: Fractured calcaneus, tarsal,
tibia, cuneiform bones in right foot and ankle, complex
reginal pain syndrome

Name of case: (onfidential

Court/Case no./Date: Confidential; confiden-
tial; Oct. 6, 2016

Settlement amount: $3,575,000

Attorneys for plaintiff: Michael ). Morse,
Eric M. Simpson, Lewis A. Melfi

Keys to winning: Exposing corporate negligence
of a federally requlated motor carrier; understanding
complex medical issues

$3.5 Million

Patient had neurologic
deficits following surgery

A 16-year-old was diagnosed with a
congenital skeletal abnormality and un-
derwent surgery to repair the condition.
Post-operatively, the patient suffered sig-
nificant neurologic deficits. Subsequent
surgery was unsuccessful in restoring the
patient’s premorbid neurologic condition.

Plaintiff claimed that the deficits were
avoidable while defendants claimed that
the complications were unavoidable. De-
fendants claimed that the surgery saved
the patient’s life.

The matter settled for $3.5 million.

Brian J. McKeen, counsel for plaintiff,
provided case information.

Type of action: Medical malpractice

Injuries alleged: Neurologic deficits

Name of case: Confidential

Court/Case no./Date: Confidential;
confidential; Oct. 10, 2016

Settlement amount: $3.5 million

Attorney for plaintiff: Brian J. McKeen

$3,325,000

Man killed when wheel
struck roof, windshield

Plaintiff’s decedent was driving south
on U.S. 23 near Ann Arbor. A commercial
vehicle was traveling the opposite direc-
tion. The commercial vehicle’s wheel dis-
lodged and separated, traveled across the
median, then struck the roof and wind-
shield of decedent’s vehicle, resulting in
his instantaneous death.

Decedent was a 20-year-old college stu-
dent with no dependents.

Plaintiff’s counsel said the wheel that
separated from the commercial vehicle

was installed sever-
al days prior by its
owner along with
two other wheels
that remained af-
fixed to the vehicle.
The commercial ve-
hicle was being op-
erated by an indi-
vidual who did not
work for the compa-
ny that owned it.
The owner and

SEIFERHELD

driver —  both
named defendants
— blamed each

other for the event
while maintaining
their own denial of
any culpability.

The matter set-
tled for $3,325,000.

Kevin H. Seifer-
held and Jordan M.
Jones, counsel for
plaintiff, provided
case information.

Type of action: Commercial motor vehicle
wrongful death

JONES

Injuries alleged: Death

Name of case: Confidential

Court/Case no./Date: (onfidential;
Washtenaw County Circuit Court; September 2016

Settlement amount: $3,325,000

Attorneys for plaintiff: Kevin H. Seiferheld,
Jordan M. Jones

$3.1 Million

Blood pressure rise in
transplant led to stroke

The 20-year-old plaintiff, through his
conservator, alleged that the defendants
were professionally negligent in their
management of the plaintiff’s elevated
blood pressure during a bone marrow
transplant.

During the transplant process, plain-
tiff’s blood pressure became dangerously
elevated. Plaintiff alleged that because
defendants did no undertake to aggres-
sively lower plaintiff’s blood pressure, he
suffered a left temporo-occipital intrace-
rebral hemorrhagic stroke. The cognitive
impairment left plaintiff significantly in-
jured and in need of a life care plan.

Defendants claimed they were not pro-
fessionally negligent and that plaintiff
suffered a rare but known complication
of a bone marrow transplant. They fur-
ther asserted plaintiff developed a condi-
tion where the immunosuppressive drug
necessary for the transplant causes endo-
thelial damage to the cerebrovasculature,
which caused leaking of fluid into the
brain and led to a hemorrhagic stroke.
Defendants further alleged plaintiff had
made a good recovery and had very limit-
ed economic damages.

The matter settled for $3.1 million.

Brian J. McKeen, counsel for plaintiff,
provided case information.

Type of action: Medical malpractice

Injuries alleged: Organic brain injury

Name of case: (onfidential

Court/Case no./Date: Confidential;
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confidential; June 24, 2016

Settlement amount: $3.1 million

Special damages: Pain/suffering, medical
expenses, life care plan

Attorney for plaintiff: Brian J. McKeen

$3.1 Million

Agreement terminated
retroactively for cause

Defendant terminated the manufac-
turer’s representative agreement in April
2014, effective Dec. 31, 2014. The termi-
nation was without cause. Plaintiff filed
suit for unpaid commissions in March
2015. Defendant thereafter terminated
the manufacturer’s representative agree-
ment retroactively for cause.

Plaintiff contended defendant was re-
sponsible to pay life-of-the-part commis-
sions for all parts for which purchase
orders were received as of Dec. 31, 2014.
Defendant contended that no post-ter-
mination commis-
sions were due as
a result of defen-
dant’s later termi-
nation for cause.

The manufactur-
er’s representative
agreement had
been drafted by
attorneys for both
parties who were
not experienced
in preparing such
agreements. One
result of this was that there was insuf-
ficient clarity regarding the payment of
post-termination commissions, so a jury
would have had to determine the amount
of commissions owed. Neither counsel for
the parties in this case were involved in
drafting the manufacturer’s representa-
tive agreement.

The parties reached a settlement for
payment of commissions due through Dec.
31, 2016, in the amount of $1,172,500,

GILLARY
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to be paid in 2017, plus the payment of
continuing commissions through June
30, 2021 at a reduced rate. Plaintiff es-
timates the continuing commissions to
be in the amount of approximately $2
million for a total estimated settlement
amount of approximately $3.1 million.
Randall J. Gillary, co-counsel for plain-
tiff, provided case information.
Type of action: Sales commission

dispute

Injuries alleged: Unpaid sales commissions

Name of case: Confidential

Court/Case no./Date: U.S. District Court,
Eastern District of Michigan; confidential; Nov. 29, 2016

Settlement amount: $1,172,500 to be paid in
2017, plus payment of continuing commissions through
June 30, 2021, at a reduced rate; plaintiff estimates the
continuing commissions to be in the amount of ap-
proximately $2 million for a total estimated settlement
amount of approximately $3.1 million

Attorneys for plaintiff: Randall ). Gillary,
Kevin P. Albus

$2.75 Million

Man in bus shelter killed
when vehicle struck him

In a dram shop claim, plaintiff’s dece-
dent was sitting in a bus shelter, when a
vehicle driven by defendant plowed into
him and killed him.

The matter settled for $2.75 million.

Geoffrey N. Fieger, counsel for plaintiff,
provided case information.

Type of action: Dram shop

provided case information.
Type of action: Auto negligence

Injuries alleged: Death

Name of case: Pierce v. Sundance

Court/Case no./Date: Eaton County Circuit
Court; 15-1089-NI; Aug. 30, 2016

Name of judge: Hon. John D. Maurer

Demand: $4 million
Highest offer: $905,000

Settlement amount: $2.75 million

Case evaluation: $2.75 million

Special damages: $510,000 in excess wage loss

Most helpful experts: William King, econo-
mist, Lansing; Gary McDonald, accident reconstruction,
Grand Rapids; Robert Belloto, pharmacology, Dayton,
Ohio

Insurance carriers: Farm Bureau, Harco

Attorney for plaintiff: James T. Heos

Attorneys for defendant: Paul E. Tower,
Anthony S. Kogut

$2.75 Million

Man on cycle struck,
killed in failure to yield

Plaintiff was riding his motorcycle
when defendant failed to yield, striking
plaintiff, resulting in plaintiff’s death.

The matter settled for $2.75 million.

Geoffrey N. Fieger, counsel for plaintiff,
provided case information.

Type of action: Auto negligence

Injuries alleged: Wrongful death

Injuries alleged: Death

Name of case: Confidential

Name of case: Confidential

Court/Case no./Date: Confidential;
confidential; March 30, 2016

Court/Case no./Date: Confidential;
confidential; March 8, 2016

Settlement amount: $2.75 million

Settlement amount: $2.75 million

Attorney for plaintiff: Geoffrey N. Fieger

Attorney for plaintiff: Geoffrey N. Fieger

$2.75 Million

Motorcyclist died from
test-driver’s collision

Plaintiff’s decedent, 61, was driving
a motorcycle northbound on M-100 at
approximately 11 a.m. An 18-year-old
test-driving a used car owned by Sun-
dance Chevrolet
turned left into
him, killing him at
the scene.

Defendants pos-
tured a defense
that the motorcy-
clist should have
been able to avoid
the accident but for
his taking the pre-
scriptive drug Ad-
derall.

The matter set-
tled for the $2.75 million case evaluation.

James T. Heos, counsel for plaintiff,

$2.56 Million

Suit: Failure to recognize
sepsis signs, symptoms

This is a medical negligence action
resulting in the untimely death of plain-
tiff’s decedent, a physician. When dece-
dent discovered blood in his stool, he
called a colleague and had an upper and
lower endoscopy performed.

A tumor was discovered in his colon,
so decedent immediately contacted a col-
league surgeon and asked him to perform
surgery. After surgery, pathology deter-
mined decedent had Stage II colon cancer.

Subsequent to the surgery, a family
friend who practiced internal medicine vis-
ited decedent and found him to be stable.
On the second day, the surgeon saw the
decedent and saw he was doing well with-
out evidence of complications. The family
friend physician again visited the dece-
dent on post-op day one in the afternoon
and found decedent was nauseated with
abdominal pain and a rapid heart rate. By
early evening, ominous changes had be-

come evident.

There was some confusion as to whether
the family friend physician could formally
participate in decedent’s care, so the nurs-
es asked the surgeon for a consult so the
family friend physician could help manage
decedent’s pulmonary status.

The surgeon did order a bolus infusion
and formally requested a consult with the
family friend physician. This was the last
time any nurse or employee at the medical
institution or any physician contacted the
surgeon.

Within an hour, things began to deterio-
rate significantly. The family friend physi-
cian noted decedent was having shortness
of breath, but no one called the surgeon and
it took at least three hours for anyone to
monitor decedent’s vital signs. Upon mon-
itoring, decedent’s heart was racing, his
respiratory rate was up and he was admin-
istered oxygen. Again, no one called the
surgeon.

About three hours went by before dece-
dent’s vitals were monitored again. Dece-
dent was noted to be diaphoretic and con-
fused. Almost another four hours passed
before the surgeon was notified. By the
time the surgeon was notified, decedent
was near death.

The surgeon im-
mediately recog-
nized sepsis and
took decedent to the
operating room for
exploratory surgery.
Within minutes of
anesthesia  induc-
tion, decedent went
into cardiac arrest.
He was stabilized
and taken to inten-
sive care.

That afternoon,
the surgeon re-
turned to the op-
erating room to
find out what was
causing the sepsis.
He discovered a
tear in decedent’s
duodenum and re-
paired it. Because
decedent’s body had
been overwhelmed
by the undiagnosed and untreated sepsis,
he went into organ failure and died.

Decedent’s estate filed a claim against
the nursing staff and family friend phy-
sician for failure to recognize signs and
symptoms of sepsis and failing to notify
the surgeon for intervention. Plaintiff’s
experts supporting the claim were in the
specialties of internal medicine, colon and
rectal surgery, nursing and economics.

Defendants attempted to blame the
surgeon as the cause of decedent’s death,
or claimed it was too speculative to know
whether surgery would have saved dece-
dent or that he would have succumbed to
the colon cancer. The surgeon’s testimony
was dispositive; he said that had he been
informed of the changes in decedent’s vi-
tal signs, he would have come in and op-
erated promptly.

The matter settled for $2.56 million.

Mary Pat Rosen, co-counsel for plain-
tiff’s estate, provided case information.

Type of action: Medical malpractice

CHRISTENSEN

ROSEN

Injuries alleged: Death

Name of case: (onfidential

Settlement amount: $2.56 million

Attorneys for plaintiff: David W. Christensen,
Mary Pat Rosen
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) $2.45 Million

Woman'’s neurological
function didn’t return

Plaintiff suffered a cauda equina syn-
drome injury in connection with the
placement of an epidural catheter. Her
ability to walk three years later is dra-
matically reduced. She has limited sensa-
tion below the waist and no control over
bladder or bowel movements.

Plaintiff argued that defendants failed
to diagnose, and that once plaintiff was
diagnosed, defendants failed to do any-
thing. Rather, plaintiff asserted, the cli-
ent was told that her neurological func-
tion would return but it never did.

The matter settled for $2.45 million.

Geoffrey N. Fieger, counsel for plaintiff,
provided case information.

Type of action: Medical malpractice

Injuries alleged: (auda equina syndrome

Name of case: Confidential

Court/Case no./Date: Confidential;
confidential; March 9, 2016

Settlement amount: $2.45 million

Attorney for plaintiff: Geoffrey N. Fieger

) $2.2 Million

Damages sought after
lockout from property

Plaintiff agreed to purchase and de-
molish one of the defendant’s decom-
missioned factories. Under the terms of
the parties’ agreement, plaintiff was to
receive title to the property after it com-
pleted demolition of the factory.

After performing the initial demoli-
tion work, plaintiff
discovered signifi-
cant contamination
and made certain
reports, at which
point the defendant
locked plaintiff out
of the property.

The plaintiff filed
suit for breach of
contract and sought
a preliminary in-
junction to prevent
the defendant from
blocking access to
the property. The
defendant filed a
counterclaim seek-
ing damages.

After robust mo-
tion practice and
several sessions
of facilitation, the
parties agreed that
plaintiff would re-
ceive the promised
consideration of the real estate worth
in excess of $2.2 million and defendant
would dismiss its counterclaims.

Alexander E. Blum, co-counsel for
plaintiff, provided case information.

Type of action: Breach of contract

B i
EISENSTEIN

Injuries alleged: Contract damages

Name of case: (onfidential

Court/Case no./Date: (onfidential;
confidential; Dec. 16, 2016

Settlement amount: $2.2 million

Attorneys for plaintiff: Gerard V. Mantese,
Alexander E. Blum, Kathryn R. Eisenstein

I""‘ $2.1 Million

Shareholder oppression
action reaches settlement

Plaintiff owned a
one-third interest
in a corporation.
After  defendants
removed him from
his position and
threatened to cut
off his salary, plain-
tiff brought suit for
shareholder oppres-
sion.

The case settled
at facilitation for
$2.1 million.

Gerard Mantese and Fatima M. Man-
sour, counsel for plaintiff, provided case
information.

Type of action: Shareholder oppression,

breach of contract

MANSOUR

Injuries alleged: Damage to shareholding
interest

Name of case: (onfidential

Court/Case no./Date: Confidential; confiden-
tial; August 2016

Settlement amount: $2.1 million

Attorney for plaintiff: Gerard Mantese,
Fatima M. Mansour

) $2.1 Million

Incomplete quadriplegia
from unfinished surgery

The 68-year-old patient was admitted
for decompression of the cervical spine
caused by OPLL (ossification of the poste-
rior longitudinal ligament). The surgical
plan called for decompression at C2-C4.
Plaintiff claimed the surgery was carried
out at the wrong
levels (C3-C7) and
left unfinished, re-
sulting in kinking
of the spinal cord
at C2.

Post-operatively,
the patient was se-
verely quadriparet-
ic, unable to walk
with no functional
use of his arms,
together with in-
dications of Cauda
Equina Syndrome and autonomic dys-
reflexia. Immediate CT imaging demon-
strated ongoing compression of the spi-

GOETHEL

nal cord left unaddressed by the surgeon.

Through perseverance of the patient’s
wife, a second neurosurgeon evaluated
and returned the patient to surgery in
an effort to relieve the spinal cord com-
pression, but by then it was too late. The
injury and profound deficits had become
fixed.

The patient, who previously was work-
ing full time, was rendered bed bound
and incontinent of bowel and bladder.

Keys to a $2.1
million settle-
ment included per-
sistence obtaining

the hospital au-
dit trails, proving
the neurosurgeon

never accessed or
reviewed the pa-
tient’s post-opera-
tive imaging con-
trary to her sworn
testimony.

Stephen B.
Goethel, co-counsel for plaintiff, provided
case information.

Type of action: Medical malpractice

ENGELHARDT

Injuries alleged: Spinal cord injury, incomplete
quadriplegia

Name of case: Confidential

Court/Case no./Date: Confidential;

confidential; Sept. 26, 2016

Tried before: Mediation

Settlement amount: $2.1 million

Attorneys for plaintiff: Stephen B. Goethel,
Chad D. Engelhardt

| $2.07 Million

Structural defects alleged
in molten steel machine

Plaintiff argued that a hot metal tilter
machine in a steel plant, which receives a
large ladle filled with 375 tons of molten
steel, had structural defects. Despite this,
it was placed back into service and failed,
dumping the steel and resulting in explo-
sions that killed plaintiff’s decedent, who
was working his shift.

The matter settled for $2.07 million.

Jeffrey A. Danzig, co-counsel for plain-
tiff, provided case information.

Type of action: Industrial accident, intentional
tort

Injuries alleged: Death

CALL for NOMINATIONS
by JANUARY 20, 2017

Nominations are now available for the

2017 LEADERS IN THE LAW at
http://milawyersweekly.com/litl2017/

LEADERS

in the

_LAW?20122)

E—

March 23, 2017

Michigan Lawyers Weekly’s annual salute to
Leaders in the Law, a celebration honoring
leaders in the state’s legal community.

The Lawyer of the Year announcement
will take place at the luncheon on
March 23, 2017 at the Detroit Marriott Troy.

For information on nominations,
go to milawyersweekly.com or email Douglas Levy at dlevy@mi.lawyersweekly.com.

For event and sponsorship information,
call Charlene Boccaccio at (248) 865-3112 or email cboccaccio@mi.lawyersweekly.com.
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Name of case: (onfidential

Court/Case no./Date: Wayne County Circuit
Court; confidential; Aug. 4, 2016

Name of judge: Hon. Lita M. Popke

Name of facilitator: JamesR. Case

Demand: $3 million

Settlement amount: $2.07 million

Special damages: Wage loss, funeral and burial
expenses

Most helpful experts: James Miller, engi-
neering, Ann Arbor; Elizabeth Buc, metallurgy, Livonia;
Michael Thomson, economics, Bloomfield Hills

Attorneys for plaintiff: Jeffrey A. Danzig,
Ven R. Johnson

$2 Million

Driver ‘messing with’
radio hits stopped car

In August 2014, plaintiff, a mortgage
loan specialist with a master’s degree,
was the restrained front seat passenger
in his compact Chevy Aveo. He was head-
ed to his cabin in northern Michigan with
his partner, who was driving. At the same
time and place, defendant, a marketing
professional, was operating his compa-
ny-owned 2011 GMC Yukon SUV on his
way to deliver some marketing materials
to a customer in
Ithaca. Defendant
encountered rush
hour traffic that
was backed up from
a signed construc-
tion zone on west-
bound U.S. 10 in
Bay County, where
the right lane was
closed ahead.

Defendant driver
was not looking at
the roadway ahead
while driving at
75 mph (confirmed
by data download-
ed from his airbag
control  module).
He crashed into the
rear of the Aveo,
which was stopped
in traffic in the
left lane, then pro-
pelled into the rear
of another vehicle.
Both airbags inflated, as did the airbag in
defendant’s vehicle.

Defendant admitted to the Bay County
sheriff’s deputy dispatched to the scene
that he had been “messing with his ra-
dio,” and when he had finally returned
his eyes to the roadway, he “looked up
and saw everyone was stopped.” He fur-
ther stated, “I was looking at the radio
controls and didn’t have my eyes on the
road ... Traffic backed up suddenly due to
construction and it happened very quick-
ly ... didn’t see this until it was too late.”

Plaintiff passenger suffered several
personal injuries including mild trau-
matic brain injury, a lumbar fracture and
short period of loss of consciousness.

A Dow Chemical Co. engineer travel-
ing directly behind the defendant told

FELDMAN

KOLTONOW

the deputy that defendant’s brake lights
never came on before the collision. Defen-
dant was appropriately given a reckless
driving ticket, and admitted his sole and
complete fault at deposition.

The biggest disputes in this case were
“serious impairment of body function,”
and damages. Defense contended plain-
tiff would be able to return to work and
had experts who questioned whether he
recovered. Plaintiff’s counsel maintained
the position that he had not recovered,
was not employable and wasn’t able to re-
turn to any job, whether sedentary or not.

Plaintiff’s counsel took a number of
treating defense doctors’ depositions. As
a result of the cross-examination, defense
increased its offer one week before trial
by 25 percent. The case settled for $2 mil-
lion.

Jeffrey H. Feldman and Leonard M.
Koltonow, counsel for plaintiff, provided
case information.

Type of action: Third-party auto negligence

Injuries alleged: Mild traumatic brain injury,
lumbar fracture, short period of loss of consciousness

Name of case: Confidential

Court/Case no./Date: Bay County Circuit
Court; confidential; Oct. 26, 2016

Settlement amount: $2 million

Attorneys for plaintiff: Jeffrey H. Feldman,
Leonard M. Koltonow

$2 Million

Suit: Broken leg ruined
nursing instructor’s life

In November 2014, the defendant, a
driver for an inpatient rehabilitation
company, failed to make a turn in order
to follow a bend in the road. Instead he
crashed head-on into the plaintiff, who
was then a 68-year-old nursing instruc-
tor. Plaintiff sustained a broken leg that
required surgery and resulted in a poor
recovery.

Defense contended that plaintiff
should be able to return to work either as
a nurse instructor or in some other simi-
lar capacity, asserting that her broken leg
would be fully healed in a year. To the ex-
tent that she wasn’t able to heal, defense
argued that she would eventually not be
much different than any other elderly
person in their 70s or 80s, i.e., hobbling
around on a cane if she needed one and
refraining from some physical activities
and social gatherings.

Plaintiff’s counsel asserted that plain-
tiff was fully independent and very active
prior to the car accident. Her family lived
out of state, so she completely relied on
herself. A surgery spurred her need for
attendant care for nearly two years, and
plaintiff lost her independence and qual-
ity of life. Plaintiff was no longer able to
drive her boat, exercise, teach nursing,
travel, go on dates, garden, socialize with
her friends or even drive a car as she did
before.

The fact that she was on pain medica-
tions, had surgery and was now disabled
affected her cognitively as well, causing
depression.

The matter settled for $2 million.

Kevin Seiferheld, counsel for plaintiff,
provided case information.

Type of action: Third-party auto negligence

Type of action: Auto negligence

Injuries alleged: Broken leg, repair surgery

Name of case: (onfidential

Court/Case no./Date: Oakland County Circuit
Court; confidential; Dec. 8, 2016

Settlement amount: $2 million

Attorney for plaintiff: Kevin Seiferheld

$1.9 Million

Commissions due, unpaid
through termination date

This sales commission dispute involved
the sale of industrial components. Defen-
dant terminated the sales representation
agreement, claiming plaintiff breached it.
The commissions at issue were due and
unpaid through the effective termination
date. No post-termination commissions
were at issue.

After three years of litigation, the par-
ties agreed to mediate the case. The own-
ers of the plaintiff and of the defendant
talked the evening prior to the scheduled
mediation and agreed upon the settle-
ment amount of $1.9 million.

Randall J. Gillary, counsel for plaintiff,
provided case information.

Type of action: Sales commission dispute

Injuries alleged: Unpaid sales commissions

Name of case: Confidential

Court/Case no./Date: Confidential;
confidential; March 20, 2016

Tried before: Mediation

Settlement amount: $1.9 million

Attorney for plaintiff: Randall J. Gillary

$1.9 Million

Orthopedic injuries
sustained in collision

On March 16, 2015, plaintiff was se-
verely injured when defendant’s commer-
cial vehicle failed to yield for an intersec-
tion and sheared off the front corner of
plaintiff’s vehicle.

Plaintiff sustained severe orthopedic
injuries and underwent five orthopedic
surgeries as a result. However, plaintiff
had recently stopped working and ap-
plied for Social Security disability prior
to the collision.

In her application, plaintiff listed func-
tional deficits with mobility. As such, de-
fendants took a deep dive into her past
and filed a 541-page facilitation summa-
ry (with exhibits) detailing her past and
citing her prior inabilities to walk, stand,
work and function generally.

Because of this, plaintiff narrowed her
claims to noneconomic damages only and
focused on the differentials in functional
capacity with her acute orthopedic inju-
ries. Defendants resolved the matter at
an early facilitation for $1.9 million.

Michael J. Morse, Eric M. Simpson and
Lewis A. Melfi, counsel for plaintiff, pro-
vided case information.

Injuries alleged: Fractured acetabulum, fibula,
tibia, talus and malleolus

Name of case: (onfidential

Court/Case no./Date: (onfidential;
confidential; Nov. 17, 2016

Tried before: Mediation

Settlement amount: $1.9 million

Attorneys for plaintiff: Michael ). Morse,
Eric M. Simpson, Lewis A. Melfi

Key to winning: Understanding anatomy and
functional deficit differentials

$1.84 Million

Unnecessary banding
procedure led to death

On Dec. 5, 2012, plaintiff’s decedent,
53, underwent a hemorrhoidal banding
procedure. The procedure itself was total-
ly unnecessary as plaintiff had no signs
or symptoms of any symptomatic hem-
orrhoids, but merely agreed to have the
procedure done at his physician’s recom-
mendation after an incidental discovery
of the hemorrhoid during a screening
colonoscopy.

On Dec. 9, the patient presented to his
local emergency room with a history of
recent hemorrhoidal banding. His pain
level noted as 8 out of 10 in the rectal
area. His history included complaints of
chills, sweats, fever, nausea and vomiting
and an elevated white count in excess of
16,000.

Ignoring the obvious cause and effect
relationship, the ER physician contact-
ed the partner of the physician who had
performed the unnecessary banding pro-
cedure. That physician recommended the
patient be discharged from the hospital
for follow-up in the office. The ER physi-
cian discharged the patient home with a
diagnosis of “the flu.”

On Dec. 10, the patient presented to
the office of the physician who had per-
formed the unnecessary banding proce-
dure. The physician sent the patient back
to the emergency department. Despite
his obvious signs
and symptoms of
a post-banding in-
fection, the patient
went uncared for
several hours until
a patient advocate
had to become in-
volved at his wife’s
request. When the
patient finally was
seen, he was seen
by a surgical resi-
dent who failed to
appreciate the dire situation that the pa-
tient’s symptoms suggested.

The patient was not seen by the attend-
ing general surgeon until the next morn-
ing. By that time, it was too late as the
patient’s infection had become unsalvage-
able. The patient died on the afternoon of
Dec. 11 as a result of severe sepsis caused
by the unnecessary banding procedure.

The matter settled for $1.84 million.

Brian J. McKeen, co-counsel for plain-
tiff, provided case information.
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Type of action: Medical malpractice

Injuries alleged: Wrongful death secondary
to nonindicated hemorrhoidal banding procedure,
which led to the development of sepsis that was not
diagnosed or treated in a timely manner

Name of case: (onfidential

Court/Case no./Date: Confidential;
confidential; July 1,2016

Settlement amount: $1.84 million

Attorneys for plaintiff: Brian J. McKeen,
Robert F. Garvey

$1.8 Million

Young father asserted
pain, neurologic deficits

On Feb. 13, 2014, defendant AM Com-
munications LLC’s driver sideswiped
plaintiff Aaron Turoski’s vehicle, pushing
it into a snow bank. Following this colli-
sion, Turoski developed spinal pain and
associated neurologic deficits. Turoski
underwent epidural injections in his lum-
bar spine and eventually required lum-
bar fusion surgery. He was only 27 years
old at the time of the injury and was also
a young father.

Plaintiff’s counsel focused on Turoski’s
youth and his family’s long-term issues.

Defendant’s counsel contested negli-
gence and tried to utilize biomechani-
cal and reconstruction experts, William
Newberry and Jennifer Yaek. Plaintiff’s
counsel said the medical evidence from
plaintiff’s treating physicians as well as
defendant’s forensic experts undermined
defendant’s nonmedical liability experts.

The matter settled for $1.8 million.

Michael J. Morse, Eric M. Simpson and
Lewis A. Melfi, counsel for plaintiff, pro-
vided case information.

Type of action: Auto negligence

wheeled creeper. A floor drain interfered
with the wheels of the creeper and pre-
vented plaintiff from reaching the rear
underside of the truck. Therefore, while
still under the truck, plaintiff asked a
co-worker to drive the truck forward one
foot.

The co-worker started the truck be-
fore plaintiff got out from under it. The
co-worker lost control and drove over
plaintiff’s midsection.

Plaintiff suffered a broken tibia, ar-
thritis, nerve damage and psychological
harm.

Plaintiff sued the customer who owned
the truck under the Owner’s Liabili-
ty Act. Although
the co-worker and
employer were
immune from neg-
ligence liability
under the Work-
ers’ Compensation
Exclusive Remedy
Rule, the customer
brought third-par-
ty indemnification
claims against
them.

Plaintiff alleged
he could no longer work as a mechanic.
Defense argued plaintiff could mitigate
all lost earnings because he had been de-
nied Social Security Disability and con-
tinued to work in other capacities.

The parties conducted extensive dis-
covery and took numerous expert depo-
sitions.

The defense offered only a nominal
amount after three facilitations, relying
on defenses of comparative fault, the
subjective nature of the injuries, a lack
of serious impairment and mitigation of
damages.

Days after plaintiff’s counsel complet-
ed the trial depositions of the treating
doctors, and just days before trial, plain-
tiff’s employer agreed to pay plaintiff a
settlement of $1.5 million.

Brett D. Altman, counsel for plaintiff,
provided case information.

Type of action: Personal injury

ALTMAN

Injuries alleged: L5-51 disc herniation resulting
in lumbar fusion

Injuries alleged: Broken tibia, arthritis,
nerve damage, psychological harm

Name of case: Turoskiv. AM Communications LLC

Name of case: Confidential

Court/Case no./Date: Macomb County Circuit
Court; 15-003475-NI; Nov. 17, 2016

Court/Case no./Date: Confidential;
confidential; May 6, 2016

Tried before: Mediation

Settlement amount: $1.5 million

Settlement amount: $1.8 million

Attorney for plaintiff: Brett D. Altman

Insurance carrier: Motorists

Attorneys for plaintiff: Michael ). Morse,
Eric M. Simpson, Lewis A. Melfi

Attorney for defendant: Timothy P. Brady

Key to winning: Understanding the mechanics
of the contested crash facts and spinal anatomy to
undermine defendant’s nonmedical liability defense
experts

$1.5 Million

Plaintiff run over when
co-worker lost control

Plaintiff, age 38, was a mechanic work-
ing beneath a customer’s truck on a

$1.5 Million

82-year-old suffered
aspiration, pneumonia

Plaintiff, a previously active and
self-sufficient 82-year-old, sustained a
fractured tibia and fibula while snow-
mobiling. He was taken to defendant
hospital. An open reduction and internal
fixation was planned for the next morn-
ing. Plaintiff was placed on a pain pump
and was NPO (nothing by mouth) after
midnight.

The next morning, a pre-anesthetic
evaluation was completed by a certified
registered nurse anesthetist (CRNA).

Plaintiff was assessed as having a Class
3 Mallampati score, which is associated
with a difficult airway. While in the hold-
ing area before surgery, plaintiff vomited
100 ml of solid and liquid stomach con-
tents. The CRNA, who was the sole anes-
thesia provider, was informed.

The CRNA decided to proceed with a
general anesthesia/endotracheal intu-
bation using rapid sequence intubation
(RSI). RSI eliminates a patient’s ability
to breathe on their own and eliminates
their natural airway reflexes (coughing,
gag reflex). Plaintiff’s counsel noted that
it should be used with caution in patients
with a suspected difficult airway, and
that alternative intubation techniques,
such as fiber optic or regional anesthesia,
are safer alternatives. If RSI is to be used,
additional qualified personnel should be
present and a difficult intubation cart/
equipment should be available.

Defendant hospital did not have an an-
esthesiologist on site, and the CRNA did
not summon anyone to assist. After three
failed intubation attempts using a stan-
dard laryngoscope, the CRNA decided to
proceed with a laryngeal mask airway
(LMA), which does not protect the pa-
tient’s lungs from regurgitated stomach
contents in the event of vomiting.

According to the operative note, there
were no intraoperative complications and
plaintiff was sent to the recovery room in
“satisfactory condition.” But the post-an-
esthetic recovery nurse found patient to
be in critical condition with hypoxia and
diminished lung sounds.

A pulmonologist was called to bedside
and was able to intubate using a Glide
scope on the first attempt. Old blood in
the upper airway was observed. An oro-
gastric tube was placed and additional
stomach contents were returned.

Plaintiff was taken to the ICU. A bron-
choscopy was performed and it revealed
a large bilateral aspiration. The plaintiff
developed acute respiratory distress syn-
drome secondary to the aspiration, septic
shock and the complications thereof.

Plaintiff required prolonged intuba-
tion, rehabilitation and nursing facility
care. He had recurrent pneumonia and
infections at his tracheostomy site. Sec-
ondary to his antibiotic use, he developed
a clostridium difficile infection. Plain-
tiff failed repeated swallow tests and
requires tube feedings. He has had bed
sores, muscle wasting and neuropathy
in his hands and feet. Plaintiff returned
home approximately one year after the
incident with 24/7 care. All of plaintiff’s
medical expenses have all been paid by
PIP.

Plaintiff contended that there were nu-
merous ways to avoid this injury. When
the CRNA was informed of the pre-opera-
tive emesis, consistent with the standard
of care, the CRNA should have informed
the orthopedic surgeon of the residual
stomach volume and recommended delay
of the nonemergent surgery.

Plaintiff further contended that if sur-
gery could not be delayed, an anesthetic
option, such as spinal anesthesia, should
have been selected as it would have al-
lowed the patient to maintain his airway
reflexes and would have avoided the re-
peated instrumentation, trauma, and at-
tendant risk of aspiration. If the CRNA
decided to proceed with a general anes-
thesia, steps should have been taken to
handle a difficult intubation including
having proper equipment and personnel
available.

Finally, plaintiff argued, when the

CRNA could not intubate after three
failed attempts, the CRNA should have
terminated the procedure and woken
the patient up. Proceeding with the LMA
in the face of residual stomach volume
was contraindicated as an LMA does not
seal off the esophagus from regurgitated
stomach contents.
Plaintiff’s non-
economic damages
were limited by the
lower damage cap
of $438,800, but
plaintiff had sig-
nificant past and
future medical ex-
penses, which were
covered by PIP.
While the amounts
paid by PIP for past
medical expenses
would be subject to
a collateral source
offset, there is no
adjustment for fu-

LITTLE

ture medical ex-
penses.
Pursuant to

MCL 600.6306(1)
(d), Bender v Farm-
ington Ridge, L.P,
2000 Mich App
LEXIS 1010, Lib-
brecht v Marshal
Medical Associates,
PC., 1996 Mich App LEXIS 2075, and
Amlotte v United States, 292 F Supp 2d
922, 926 (ED Mich 2003), defendant had
full exposure for future medical expens-
es. Utilizing the average monthly cost of
care and an average life expectancy of 5.8
years, future medical expenses were pro-
jected to be approximately $1.3 million.

Defendant argued that plaintiff had a
limited life expectancy, which limited its
exposure.

The case settled through facilitation
for $1.5 million, prior to taking any for-
mal discovery.

Ronda M. Little and Gregory M.
Bereznoff, counsel for plaintiff, provided
case information.

Type of action: Medical malpractice

BEREZNOFF

Injuries alleged: Aspiration, pneumonia,
lung injury

Name of case: Confidential

Court/Case no./Date: Confidential;
confidential; Sept. 2, 2016

Settlement amount: $1.5 million

Attorneys for plaintiff: Ronda M. Little,
Gregory M. Bereznoff

$1.5 Million

Firm, property owner
dispute condemnation

Plaintiff, a national gas pipeline com-
pany, wished to acquire an 18.7-acre
permanent easement, together with a
temporary construction easement, in
agricultural land located in Monroe and
Lenawee counties.

The pipeline company intended to exer-
cise its power of eminent domain against
defendant property owner if necessary.
The taking would enable plaintiff to in-
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stall a second interstate pipeline near a
pre-existing pipeline that has been pres-
ent on the property for many years.
Plaintiff contended that the presence
of its first line, which was installed pur-
suant to consensual easements granted
many years ago, eliminated any damage
that the new acquisition might cause to
the property. The

pipeline company
argued that the
property rights

needed for the sec-
ond line were ef-
fectively  secured
via the initial ease-
ments decades ago.

The pipeline
company further
contended that ag-
ricultural proper-
ty in Monroe and
Lenawee counties
is plentiful and
inexpensive. It
made a statutory
first written offer
in the amount of
$229,355.

[Editor’s  note:
Under the state’s
eminent  domain
statute, the proce-
dure calls for the
government, municipality or other relat-
ed entity to file a lawsuit if the parties
cannot agree on an offer of at least a
property’s appraised value. In this case,
the national gas pipeline company is
the plaintiff, even though the defendant
property owner sought compensation.]

Defendant, conversely, asserted that
the pre-existing easements supporting
the first pipeline were ambiguous and
subject to varying interpretations. The
taking could therefore impose addition-
al damages upon the owner’s remaining
property.

Defendant also claimed that the sub-
ject property possessed potential for de-
velopment at an intensity greater than
mere agricultural use.

After many months of protracted,
pre-litigation negotiations, the parties
settled for just compensation in the
amount of $1.5 million.

H. Adam Cohen and John E. Scheibel-
hut, counsel for defendant, provided case
information.

Type of action: Eminent domain/condemnation

SCHEIBELHUT

Injuries alleged: Acquisition of agricultural land
in Monroe and Lenawee counties

Name of case: Confidential

Post Your Job Openings with
Michigan Lawyers Weekly

Classifieds

— VYV ——

For information contact
Charlene Boccaccio at
(248) 865-3112 or

cboccaccio@mi.lawyersweekly.com

Court/Case no./Date: (onfidential;
confidential; Sept. 16, 2016

Injuries alleged: Extensive injuries,
long-term disability

Demand: $1.6 million

Name of case: (onfidential

Highest offer: $229,355 (statutory written offer)

Settlement amount: $1.5 million

Attorneys for defendant: H. Adam Cohen,
John E. Scheibelhut

Court/Case no./Date: Confidential;
confidential; Aug. 30, 2016

Tried before: Mediation

Settlement amount: $1.5 million

Key to winning: Preparation

) $1.5 Million

Truck didnt yield,
hit oncoming vehicle

A large garbage truck made a left turn
in front of plaintiff’s oncoming vehicle.
The truck failed to yield, resulting in a
significant front-end crush impact. Plain-
tiff lost consciousness and was airlifted
to a local hospital. Plaintiff received pro-
tracted medical care for orthopedic and
closed-head injuries.

The matter settled for $1.5 million.

Jeffrey A. Danzig and Ven R. Johnson,
counsel for plaintiff, provided case infor-
mation.

Type of action: Auto negligence, trucking
accident

Injuries alleged: Orthopedic and brain injuries

Name of case: (onfidential

Court/Case no./Date: Wayne County Circuit
Court; confidential; Aug. 11,2016

Judge: Hon. Daphne Means Curtis

Facilitator: ThomasR. Behm

Demand: $2 million

Highest offer: $1.5 million

Settlement amount: $1.5 million

Case evaluation: 52 million

Most helpful experts: Tim Abbo, accident
reconstruction, Bloomfield Township; Roger Allen,
trucking, Friendswood, Texas; Dr. Eric Kovan, physical
medicine and rehabilitation, Livonia; Dr. Gerald Shie-
ner, psychiatry, Birmingham

Attorneys for plaintiff: Jeffrey A. Danzig,
Ven R. Johnson

) $1.5 Million

Macomb
accident caused
many injuries,

disability
This confidential
settlement arises

out of a disputed
Macomb  County
accident with ex-
tensive injuries and
long-term disability.
The matter settled for $1.5 million.
David C. Femminineo, counsel for
plaintiff, provided case information.

Type of action: Third-party auto accident

FEMMININEO

Special damages: Pain and suffering,
excess economic loss

Most helpful expert: Dr. John Sase,
economics, Royal Oak

Attorney for plaintiff: David C. Femminineo

I""' $1.5 Million

Circumstances over fall
from gurney disputed

On May 22, 2012, plaintiff, a self-suf-
ficient, independently living 84-year-old
woman, fell at her daughter’s house and
was taken via ambulance to the hospital.
The ambulance records show an altered
level of consciousness, a history of falling
and a facial droop along with a high blood
pressure.

She was classified with a fall-risk score
of 9 on the Hendrich II Scale — almost
the highest for a person to receive. She
was transported via a Hill-Rom gurney, to
the CT room. Her CT was normal.

When taking her out of the CT room,
the defendant technician claimed that
the side rails of the gurney were up. He
added that in the “two seconds” he looked
away from the patient to open the door to
exit the CT room, plaintiff, described as
“dizzy with altered
level of conscious-
ness,” climbed, with
her left arm and
leg, over the side
rail, landing on the
floor, striking the
right side of her
head.

She was returned
to the CT and found
to have a signifi-
cant, life-altering
subdural hemato-
ma with mass effect and midline shift.

Plaintiff argued that the guard rail was
not up and presented deposition testimo-
ny.

From the CT manager’s deposition:

Q: If the railing is not up, the patient
just can roll one way or the other and go
right to the ground, correct?

A: Correct.

From the emergency room supervisor’s
deposition:

Q: Why do you think they are called
guard rails? What are they guarding
against?

A: Patient safety.

Q: To prevent a patient from falling,
right?

A: Patient safety, yes.

What patient’s daughter said her moth-
er told her after the fall:

A: What I did next, I asked my mom
what happened, and she said, “I went to
turn over and I fell.”

From the emergency room supervisor’s
deposition:

TURNER

Q: So I am just asking if you would
agree, that any time a patient’s in the
emergency room they are on a gurney
and the nurse knows they are a fall risk,
the nurse should put the guard rails up,
is all I'm asking?

A: I would agree to that.

From the CT manager’s deposition:

Q: So any time a patient is on the cart,
both rails should be up, correct?

A: Absolutely, yes.

An emergency craniotomy was per-
formed. The patient remained institu-
tionalized, sedated, and on a ventilator
until her death, seven months later.

Plaintiff’s attorney arranged, through
defendant hospital, to actually attempt
to climb over the gurney rail in “two sec-
onds.” It took the “well-conditioned” plain-
tiff’s attorney about six seconds to climb
over the rail. The video was attached for
settlement and trial purposes.

Plaintiff had a biomechanical engi-
neer, who viewed medical records and the
facts, and secured a similar gurney and
a female crash dummy. Plaintiff then re-
produced the scenario as alleged by the
defendant tech. The expert’s conclusion
was inconsistent with the defendant’s
tech. The expert “proved” that if the side
rails were up, she would have hit the left
side of her head, not the right.

The matter settled for $1.5 million.

Lee I. Turner, counsel for plaintiff, pro-
vided case information.

Type of action: Malpractice, negligence

Injuries alleged: Death

Name of case: (onfidential

Court/Case no./Date: (onfidential;
confidential; Nov. 2, 2016

Settlement amount: $1.5 million

Most helpful expert: Albert King,
biomechanical engineering, Detroit

Attorney for plaintiff: Lee |. Turner

) $1.5 Million

Economic loss argued
in amputation action

Plaintiff was a middle-aged woman
with a lengthy history of paranoid schizo-
phrenia. She presented to the defendant
hospital following a drug overdose.

Defendants admitted negligence in
this case and did not contest that nursing
malpractice led to intravenous extravasa-
tion of potassium chloride into the plain-
tiff’s subcutaneous tissue and muscle of
her dominant upper extremity. This led
to destruction of skin, subcutaneous tis-
sue, muscle, and bone that was resistant
to operative efforts to save the limb. The
plaintiff ultimately required an above el-
bow amputation.

Defendants strongly contested the eco-
nomic damages, claiming there was no
loss of wage-earning capacity because of
the plaintiff’s history of mental illness.
Defendants further claimed plaintiff was
noncompliant and refused to use her
prosthetic device.

The matter settled for $1.5 million.

Brian J. McKeen, counsel for plaintiff,
provided case information.

Type of action: Medical malpractice
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Injuries alleged: Above-elbow amputation of
plaintiff’s dominant upper extremity

Name of case: Confidential

Court/Case no./Date: Confidential;
confidential; Oct. 4, 2016

Settlement amount: $1.5 million

Special damages: Pain and suffering, medical
expenses, life care plan

Attorney for plaintiff: Brian J. McKeen

$1.5 Million

Supporting proof for
past sales sought

Plaintiff and defendant entered into an
oral agreement for plaintiff to bring new
business to defendant. The agreement
was for a commission to be paid at the
rate of 5 percent.

Defendant began paying sales com-
missions but with no supporting docu-
mentation to enable plaintiff to verify
the commission payments. Eventually
plaintiff filed suit seeking the supporting
documentation for the past sales and con-
tinuing sales commissions at the rate of 5
percent for the life of the part.

The parties were able to settle the case
for the sum of $750,000 in past commis-
sions and continuing commissions for the
life of the parts, which will total approxi-
mately $1.5 million over the course of the
next few years. The parties additionally
negotiated and signed a sales represen-
tation agreement going forward for com-
missions on new business for the life of
the parts.

Randall J. Gillary, counsel for plaintiff,
provided case information.

Type of action: Sales commission dispute

Injuries alleged: Unpaid sales commissions

Name of case: Confidential

Court/Case no./Date: (onfidential

Tried before: Mediation

Settlement amount: $750,000 in past due
commissions, plus commissions for the remaining life
of the part, with a total value of approximately $1.5
million

Attorney for plaintiff: Randall J. Gillary

$1,375,000

Patient injected with
too much insulin, died

Plaintiff underwent a surgical proce-
dure to repair his fistula when his blood
sugar suddenly dropped. The defendant
had ordered 10 units of insulin, but plain-
tiff was mistakenly injected with 100
units.

He suffered severe injuries: Prolonged
hypoglycemia causing anoxia and severe,
diffuse encephalopathy; coma and place-
ment on ventilator for approximately a
month; tracheostomy and peg tube place-
ment from January 2014 through date of
death; confinement to a hospital bed for

the rest of his life; horrific pain and suf-
fering while confined to a bed and nurs-
ing home for nearly two years; and death
due to complications from the extreme
overdose of insulin.

The matter settled for $1,375,000.

Geoffrey N. Fieger, counsel for plaintiff,
provided case information.

Type of action: Medical malpractice

Injuries alleged: Death

Name of case: (onfidential

Court/Case no./Date: (onfidential;
confidential; May 13, 2016

Settlement amount: $1,375,000
Attorney for plaintiff: Geoffrey N. Fieger

$1.3 Million

Driver’s knee injured in
separated trailer crash

Plaintiff was driving a work truck on
U.S. 2 near Escanaba in the Upper Pen-
insula. Defendant’s truck with a trailer
hauling parts separated and crossed over
the center line, crashing into plaintiff’s
work truck.

Plaintiff was extricated and treated for
a broken femur initially along with some
arthroscopic knee repair. Upon return to
work with restrictions, his knee worsened
and he needed a complete knee replace-
ment, along with an eventual sacroiliac
joint surgery, with causation disputed as
to that surgical repair.

Initially, a nonparty fault allegation
was made against
the maker of the
trailer hitch, who
was added to the
case but eventual-
ly was dismissed
along with the non-
party fault allega-
tions.

Important lay
witness investiga-
tion/statements/
affidavits provided
proof contradicting
defendant’s version
of what happened:
whether the load
was even secured;
whether the trailer
was swerving out
of control; the con-
dition of the trail-
er and chains; and
whether the right
size ball was used.

Facilitation was
attempted unsuccessfully but subsequent
discussions resolved the matter for $1.3
million.

Thomas J. Wuori, co-counsel for plain-
tiff, provided case information.

Type of action: Trailer unhitched and crossing
center line causing crash

RINGSMUTH

Injuries alleged: Broken femur, knee injury/
replacement, sacroiliac joint repair

Name of case: Jacobs v. Lambert

Court/Case no./Date: Delta County Circuit
Court; 14-022291-N; Jan. 2, 2016

Name of judge: Hon. Stephen T. Davis

Settlement amount: $1.3 million

Attorneys for plaintiff: Thomas ). Wuori,
Blake K. Ringsmuth

Attorney for defendant: Robert J. Johnson

$1.25 Million

Clotting caused cardiac
arrhythmia, then death

On Jan. 6, plaintiff had robotic prosta-
tectomy surgery. After surgery, his bowel
function was delayed and he experienced
nausea and vomiting. Nevertheless,
plaintiff was discharged home Jan. 9. At
home, plaintiff continued having nausea
and vomiting.

On Jan. 11, plaintiff was readmitted to
the hospital with the complaint of vom-
iting and abdominal distention. The de-
cision was made to admit plaintiff to the
hospital. The next day, it was noted that
plaintiff was hypotensive and had limited
urinary output. He was placed on Zosyn,
Vancomycin, intravenous fluids and va-
sopressors. He was
eventually intubat-
ed Jan. 12.

On Jan. 13, the
central IV  line
that was infusing
the vasopressor
medication became
dislodged while
nursing staff were
turning and/or
bathing  plaintiff.
As a result, the va-
sopressor medication was not infusing
into plaintiff’s body. This resulted in se-
vere hypotension that caused extensive
cardiac damage and liver damage.

Additionally, on or about Jan. 14, plain-
tiff was receiving kidney dialysis called
continuous renal replacement therapy, or
CRRT. During the course of this dialysis,
the CRRT filter clotted, causing the femo-
ral dialysis catheter to also clot. This was
the result of inadequate predialysis prepa-
ration and monitoring during dialysis.

As a result of the clotting, plaintiff again
became severely hypotensive and devel-
oped a cardiac arrhythmia. These compli-
cations led to death.

The matter settled for $1.25 million.

Emily M. Peacock, co-counsel for plain-
tiff, provided case information.

Type of action: Medical malpractice

PEACOCK

Injuries alleged: Death

Name of case: Confidential

Court/Case no./Date: Confidential; confiden-
tial; Aug. 18, 2016

Settlement amount: $1.25 million

Attorney for plaintiff: Jules B. Olsman, Emily
M. Peacock

$1.25 Million

Brain injury, cognitive
defects sustained in crash

7 )%

CHRISTENSEN

STEMPKY-KIME

A semi-truck ran a red light, crashing
into the plaintiff. Plaintiff sustained a
traumatic brain injury with mild-moder-
ate cognitive deficits.

The matter settled for $1.25 million

Sarah Stempky-Kime, co-counsel for
plaintiff, provided case information.

Type of action: Third-party auto tort

Injuries alleged: Traumatic brain injury

Name of case: (onfidential

Court/Case no./Date: Confidential;
confidential; June 7, 2016

Name of mediator: Richard Soble

Settlement amount: $1.25 million

Attorneys for plaintiff: David E. Christensen,
Sarah Stempky-Kime

$1.25 Million

TBI, shoulder dislocation
among injuries in fall

Plaintiff fell on a dangerous condition
while walking up a ramp at her time-
share condominium, suffering severe in-
juries.

The matter settled for $1.25 million.

Geoffrey N. Fieger, counsel for plaintiff,
provided case information.

Type of action: Premises liability

Injuries alleged: Traumatic brain injury with as-
sociated memory deficits, cognitive changes and mood
disorder, left femur fracture, left shoulder dislocation
and rotator cuff injury

Name of case: (onfidential

Court/Case no./Date: (onfidential;
confidential; Jan. 13, 2016

Settlement amount: $1.25 million

Submit your Verdicts & Settlements information through our online form af
milawyersweekly.com

or send us an email.
dlevy@mi.lawyersweekly.com
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Attorney for plaintiff: Geoffrey N. Fieger

$1.25 Million

64-year-old bicyclist
struck, killed in Otsego

Plaintiff’s decedent, a 64-year-old mar-
ried male and former local police officer,
was struck in August 2015 by an auto
from behind while riding his bicycle on a
two lane rural road in Otsego County.

The driver was an 18-year-old woman
on her way to her summer employment,
operating an auto owned by her parents.
No evidence of cellphone use or texting
was established by state police. Weather
was fair with the road being straight and
without visual obstructions.

The driver admitted seeing plaintiff’s
decedent and stated she thought she had
given him adequate room as she tried to
pass. Plaintiff was nonresponsive at the
scene and pronounced dead at the hospi-
tal.

Issues in the case included lack of cy-
cling helmet, comparative negligence, im-
mediate death/pain and suffering, age of
claimant, lost future wages and extent of
surviving family members beyond spouse.

The insurer ultimately agreed to ten-
der policy limits of $250,000 plus an um-
brella of $1 million.

Charles F. Grzanka, counsel for plain-
tiff, provided case information.

Type of action: Auto accident, wrongful death

Injuries alleged: Death

Name of case: Confidential

Court/Case no./Date: Confidential;
confidential; May 9, 2016

Demand: Policy limits

Settlement amount: $1.25 million

Insurance carrier: State Farm

Attorney for plaintiff: Charles F. Grzanka

$1.25 Million

Child acquires Erb’s
palsy in birth trauma

In a medical malpractice/birth trau-
ma claim, plaintiff argued that after de-
livery of the fetal head using a vacuum
extractor, shoulder dystocia was encoun-
tered due to impaction of the right shoul-
der under the pubic symphysis.

Plaintiff’s minor suffered a fractured
humerus and an avulsion injury to the
nerves of the right brachial plexus, leav-
ing the child with a permanent condition
known as Erb’s palsy affecting the right
arm.

The matter settled for $1.25 million.

Geoffrey N. Fieger, counsel for plaintiff,
provided case information.

Type of action: Medical malpractice, birth

trauma

Injuries alleged: Shoulder dystocia, Erb’s palsy

Court/Case no./Date: Confidential;
confidential; May 19, 2016

Settlement amount: $1.25 million

Attorney for plaintiff: Geoffrey N. Fieger

$1,182,500

Police misconduct cited
in shooting death case

This police misconduct action occurred
with the shooting death of plaintiff.
Deadly force was the final escalation with
plaintiff, who had committed no crime.

The matter settled for $1,182,500.

Geoffrey N. Fieger, counsel for plaintiff,
provided case information.

Type of action: Civil rights §1983 claims for
police shooting

Injuries alleged: Death

Name of case: (onfidential

Court/Case no./Date: Confidential;
confidential; June 6, 2016

Settlement amount: $1,182,500
Attorney for plaintiff: Geoffrey N. Fieger

$1.1 Million

Inmate died of acute
water intoxication

This 42 USC Sec. 1983 case was brought
against various corrections officers for de-
nial of medical treatment pursuant to the
Eighth Amendment (freedom from cruel
and unusual punishment).

Kenneth  Dals-
tra was an inmate
with mental illness.
Several days before
his death, he began
drinking water ex-
cessively (polydip-
sia). Despite being
observed by nu-
merous corrections
officers, nurses and
mental health per-
sonnel, no medical
treatment was provided. Dalstra died of
acute water intoxication.

The parties agreed to a $1.1 million
settlement.

John T. Alexander, attorney for plain-
tiff’s estate, provided case information.

Type of action: Civil rights

ALEXANDER

Injuries alleged: Denial of medical treatment

Name of case: Scherbinskiv. Palmer

Court/Case no./Date: U.S. District Court,
Western District of Michigan; 1:15-cv-474; Aug. 19,
2016

Most helpful experts: Lynn Drouin, registered
nurse; Shawn Brown, corrections, Dr. Tahir Khwaja,
prison psychiatry

Attorney for plaintiff: John T. Alexander

$1.1 Million

Inappropriate dosage
caused heart condition

A 38-year-old female plaintiff went to
the emergency room with complaints of
vaginal bleeding, pelvic pain, and heart-
burn.

She was examined by defendant phy-
sician assistant who verbally instructed
the nurse to give plaintiff a “GI cocktail”
for the treatment of her heartburn. The
GI cocktail contains four different medi-
cations, one of which is hyoscyamine. The
nurse proceeded to administer the GI
cocktail to plaintiff despite her previously
reported allergy to hyoscyamine.

After the medication was administered,
defendants realized that the hyoscyamine
in the GI cocktail may cause plaintiff to
have a reaction. Plaintiff complained that
her throat felt tight and itchy, and began
coughing. Defendants thought that plain-
tiff was suffering an allergic reaction and
ordered Epinephrine for treatment.

Defendants were alleged to have or-
dered an inappropriate dose of Epineph-
rine and also ordered the wrong route of
administration. They ordered Epineph-
rine 1 mg to be given intravenously.

Plaintiff’s counsel noted that an appro-
priate dose of Epinephrine for the treat-
ment of a nonlife threatening allergic re-
action would have been 0.2 to 0.5 mg, and
the medication should have been given in-
tramuscularly. A larger intravenous dose,
like the one ordered by defendants, is used
in patients who have suffered a cardiac
arrest. Plaintiff’s counsel alleged that de-
fendants failed to recognize that both the
dosage and route of administration were
inappropriate for plaintiff’s condition.

Plaintiff complained of crushing chest
pain and numbness. She was placed on
a cardiac monitor and was found to have
ventricular tachycardia. Following the
episode of ventricular tachycardia, plain-
tiff was noted to have ST segment depres-
sion and elevated cardiac enzyme levels.

Plaintiff was admitted to the hospital
and cardiology was consulted. Plaintiff
was diagnosed with a stress-induced
myocardial infarction and Takotsubo car-
diomyopathy.

Defendants alleged that the Takotsubo
cardiomyopathy had resolved and plain-
tiff had no residual sequela related to the
incident.

The matter settled for $1.1 million.

Brian J. McKeen, counsel for plaintiff,
provided case information.

Type of action: Medical malpractice

Injuries alleged: Takotsubo cardiomyopathy
(heart condition)

Name of case: Confidential

Tried before: Mediation

Name of judge: Hon. Robert Holmes Bell

Name of mediator: Magistrate Judge Phillip
J. Green

Court/Case no./Date: (onfidential;
confidential; Feb. 10, 2016

Tried before: Mediation

Settlement amount: $1.1 million

Name of case: Confidential

Settlement amount: $1.1 million

Attorney for plaintiff: Brian J. McKeen

$1,021,831

Shareholders dispute
alliance with outside rep

This multifaceted business dispute
arose out of the plaintiff shareholders’
efforts to regain control of a closely held
corporation. This came after defendant
corporation president and CEO created
an alliance with an outside sales repre-
sentative and attempted to freeze plain-
tiffs out of their own business.

Co-defendants were an outside sales
representative company that was in
league with the president/CEQ; and the
former CFO of the plaintiff corporation.

Plaintiffs became suspicious after
learning at a board meeting that the
president/CEO had entered into an “ex-
clusive” sales representative agreement
with his son’s sales company, without
disclosure to the board of directors or
company attorneys. The sales agreement
guaranteed the sales company signifi-
cant commissions tied to the corpora-
tion’s total gross revenues, without any
performance requirements and even on
business procured by the plaintiff corpo-
ration’s own sales force.

Upon further investigation, plaintiffs
discovered that the arrangement had
been in place for over four years and that
the president/CEO had signed four differ-
ent “exclusive” sales agreements without
any disclosure to the board of directors or
anyone else.

The shareholders increased their scru-
tiny of management and brought in an
outside consultant to gather informa-
tion. In response, the president of the
sales company threatened to exercise a
“change of control” provision in the sales
agreement that purportedly allowed the
sales company to terminate the relation-
ship and collect millions in commissions
for up to two years.

Plaintiffs’ counsel said the corpora-
tion’s president/CEO colluded with the
president of the sales company, and at-
tempted to force the shareholders to ei-
ther abandon any efforts to control of the
corporation and give the president/CEO a
lifetime employment contract, or sell the
corporation to the president/CEO and the
president of the sales company. Instead
of selling, plaintiffs terminated the presi-
dent/CEO’s employment.

Faced with the potential post-termina-
tion commission liability estimated at $2
million, plaintiffs filed suit against the
former president/CEO and the outside
sales company, asserting breach of fidu-
ciary duties, fraud, civil conspiracy, and
a shareholder oppression under MCL
450.1489, based on the defendants’ as-
sertion that they were in control of the
corporation prior to the president/CEO’s
termination.

Thereafter, plaintiff  corporation
stopped paying post-termination sales
commissions. Defendant sales company
then filed a counterclaim for millions of
dollars in commissions, statutory pen-
alties and attorney fees under the Sales
Representative Commission Act.

Over the course of the litigation, the
parties continually fought over venue, as
the defendants sought to move the case
to arbitration pursuant to a broad arbi-
tration clause in the sales agreement.
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Through extensive
motion practice,
the plaintiff corpo-
ration successfully
avoided the arbi-
tration  provision
by arguing that the
sales  agreement
was “unusual” and
therefore not with-

MACWILLIAMS

in the president’s
power to sign.
Thereafter, the

Court of Appeals denied the sales compa-
ny’s application for leave to appeal.

After 18 months of litigation and with
trial approaching, the defendants agreed
to settlements that will net the plain-
tiffs at least $1,021,831. In addition, the
plaintiff corporation avoided paying sub-
stantial post-termination commissions in
the seven figures.

Ian M. Williamson, Gerard V. Mantese
and Sara K. MacWilliams, counsel for
plaintiffs, provided case information.

Type of action: Breach of fiduciary duty, fraud,
shareholder oppression

Injuries alleged: Lost profits, damage to share-
holding interest

Name of case: Confidential

Court/Case no./Date: Confidential,
confidential, October 2016

Settlement amount: $1,021,831

Most helpful experts: Rodney Crawford,
economics, Detroit; Kurt Vaaler, financial investigation,
Detroit

Attorneys for plaintiff: lan M. Williamson,
Gerard V. Mantese, Sara K. MacWilliams

$1,015,000

Ship worker crushed,
killed in conveyor system

This is a wrongful death action under
the Jones Act for negligence. The Jones
Act is basically a negligence statute,
whereby any negligence, however slight,
which causes or contributes to an injury,
is sufficient upon which to affix liability.
It need not be the sole cause, or proxi-
mate cause, or producing cause. It only
need be a slightly contributing cause. The
Jones Act also creates liability for failure
to provide a safe place to work.

Plaintiff was employed by defendant
shipping company as a deck mechanic.
His job included maintaining the loading
and unloading equipment aboard the tug
barge. Typically, this maintenance was
performed on the equipment while the
barge was traveling between ports. Plain-
tiff was described by his shipmates as a
hard-working and safe worker.

At the date and time of the incident,
the barge was traveling on Lake Michi-
gan, having unloaded at Muskegon and
en route northbound to Charlevoix. At
approximately 11:45 a.m. Nov. 3, 2013,
plaintiff was found dead by the chief en-
gineer. It was reported that plaintiff was
performing routine maintenance on the
conveyor system when he was pulled into
and crushed between the rollers/belt of
the system.

When plaintiff was found, the powered
drum was turning at approximately half-
speed (80-100 rpm), but the conveyor
belt was jammed and not moving due to
plaintiff’s being jammed between the up-
per drum and the belt. The chief engineer
noticed plaintiff’s legs hanging down by
the drive pulley. In an attempt to free
plaintiff from the machine, members of
the crew released the belt tension. This
caused the body to change position and be
pulled further into the machine but still
remain stuck between the rollers and the
belt. Grease fittings on the pillow blocks
appeared to have been recently greased
and serviced.

Further, the pressurized grease line
was found located in close proximity to
the machine, leading to the conclusion
that plaintiff was applying grease to the
fittings at the time of the injury/fatali-
ty. Plaintiff had apparently completed
greasing the bearings on the right side
of the conveyor system, and would have
greased the bearings until a significant
amount of grease would exude out of the
pillow box/bearing.

The primary source document — the
U.S. Department of Labor-Employer’s
First Report of Injury of Occupational I11-
ness, dated Nov. 15, 2014 — states:

“Box 18: Employee was doing usual
work when injured/killed.

“Box 26: [Mechanic] was performing
routine maintenance on an unloading
conveyor and was found caught in the
moving conveyor and was crushed by it.”

The subject conveyor was ordered, de-
signed, constructed and operated lacking
sufficient, adequate and proper guarding,
leaving large openings and access points.
At the time and date of the fatality ac-
cident, there was no requirement by the
defendant to have two people present
when working in proximity to moving
machinery with exposed dangerous mov-
ing machinery. In addition, there were no
instruction manuals provided with the
conveyor in order to alert users as to the
proper and safe use of the conveyor sys-
tem.

Plaintiff’s wedding band was flattened
out-of-round, demonstrating that his
hand was likely initially caught in the
ingoing conveyor/drum nip. This leads to
the probable conclusion that plaintiff was
alive for some time while his upper body
was being crushed.

Plaintiff argued the design and/or
manufacturing defects that existed in
the subject conveyor at the time of its ac-
ceptance by and subsequent operation by
the defendant were a proximate cause of
plaintiff’s death.

Plaintiff contended the defendant’s
wrongful acts aforesaid caused or contrib-
uted to the estate’s damages, including
but not limited to pain and suffering pri-
or to death, loss of earnings and earning
capacity, loss of support, inheritance and
guidance, and loss of society and compan-
ionship for the unseaworthy condition.

The matter settled for $1,015,000.

Dennis M. O’Bryan, counsel for plain-
tiff, provided case information.

Type of action: Jones Act

Injuries alleged: Death

Name of case: (onfidential

Court/Case no./Date: U.S. District Court, East-
ern Division of Michigan; confidential; March 15, 2016

Name of judge: Withheld
Settlement amount: $1,015,000

Attorney for plaintiff: Dennis M. 0'Bryan

$1 Million

Decedent alleged to be
at fault in auto accident

Plaintiff’s decedent was pronounced
dead at the scene of an auto accident, and
was considered to be at fault for causing
the accident after the investigation con-
ducted by the local police.

Surveillance in the area was obtained
and light timing permits were scruti-
nized, revealing that decedent clearly had
the green light at the time of the accident.

Policy limits of $1 million were paid
forthwith.

David C. Femminineo, counsel for
plaintiff, provided case information.

Type of action: Auto negligence

Injuries alleged: Death

Name of case: Confidential

Court/Case no./Date: Confidential;
confidential; Nov. 4, 2016

Demand: Policy limits

Settlement amount: $1 million

Special damages: Wrongful death damages
without conscious pain and suffering

Most helpful expert: Tim Robbins, accident
reconstruction, Bay City

Attorney for plaintiff: David C. Femminineo

$1 Million

Plaintiff pepper sprayed
to death while confined

This was a wrongful death, §1983 fed-
eral civil rights action involving plaintiff,
who was pepper sprayed to death while
confined in jail.

The matter settled for $1 million.

Geoffrey N. Fieger, counsel for plaintiff,
provided case information.

Type of action: Jail death

Injuries alleged: Death

Name of case: Confidential

Court/Case no./Date: Confidential;
confidential; Dec. 1,2016

Settlement amount: $1million

Attorney for plaintiff: Geoffrey N. Fieger

$1 Million

Eyewitness followed truck
driver who hit pedestrian

In November 2011, plaintiff, a 19-year-
old female, was hit by a pickup truck
while crossing 15 Mile Road in Clin-
ton Township. She sustained numerous
life-threatening injuries, including trau-

matic brain injury and spine fractures,
among others. Defendant truck driver
fled the scene.

An eyewitness was driving behind de-
fendant. When the eyewitness realized
that defendant was not stopping, she
decided to follow him. She got defen-
dant’s license plate number and gave it
to authorities, who were able to identify
and locate him. Defendant later pleaded
guilty to reckless driving and a moving
violation causing serious injuries.

When defendant’s no-fault insurance
company refused to resolve the case for
the policy limits of $2 million, suit was
filed against defendant in Macomb Coun-
ty Circuit Court, seeking economic and
noneconomic damages.

A negligent entrustment claim also
was filed against defendant’s business,
which owned the truck. This claim was
brought because defendant had a poor
driving record, including several traffic
offenses and speeding violations, as well
as a DWI charge that had resulted in a
suspended license.

Regarding noneconomic damages,
plaintiff’s counsel alleged the severity
of plaintiff’s brain injuries and other in-
juries had, and would continue to have,
a major impact on her life. Regarding
economic damages, financial expert Bar-
ry Grant stated that if plaintiff did not
return to work and did not pursue any
further college, the present value of her
economic loss ranged between $2.55 mil-
lion and $3.26 million.

At deposition, defendant testified that
he was traveling 30 mph at the time of
the accident, which was 10 mph below
the posted 40 mph ————————
limit. He also testi-
fied that he applied
his brakes at the
time of impact. His
reason for not stop-
ping after he struck
plaintiff was that
he thought she was
a “garbage can.”

The one eyewit-
ness contradicted
defendant’s testi-
mony at deposition.
She explained that
her own vehicle’s
speed was about
50 mph, and that
she was not gain-
ing ground on de-
fendant’s truck,
but was keeping up
with it. This testi-
mony showed that
the truck was trav-
eling in excess of 30
mph, contrary to defendant’s testimony.
She also testified that defendant did not
apply his brakes when he hit plaintiff.

Plaintiff’s counsel noted that plaintiff
was jaywalking when she was hit and as-
serted that while a jury could infer that
plaintiff may have been somewhat com-
paratively negligent, this did not negate
defendant’s egregious and reckless con-
duct. In making this argument, plaintiff’s
counsel emphasized defendant’s poor
driving record.

The case went to facilitation. After a
good-faith reduced demand of $1.95 mil-
lion, the matter settled for $1 million.

Plaintiffs’ counsel provided case infor-
mation.

Type of action: Third-party auto liability arising
out of a motor vehicle-pedestrian collision

STEPHEN SINAS

GEORGE SINAS
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Injuries alleged: Catastrophic brain injuries,
fractures of spine, fracture of right acetabulum, torn
knee ligament, temporomandibular dysfunction,
psychological and emotional injuries

Name of case: (onfidential

Court/Case no./Date: Macomb County Circuit
Court; 14-4176-NI; March 10, 2016

Name of judge: Withheld

Settlement amount: $1 million (up-front cash
settlement of $457,000, plus structured settlement of
$543,000 to plaintiff for remainder of her life)

Most helpful experts: Dr. Kertia Black, phys-
ical medicine and rehabilitation, Detroit; Barry Grant,
CPA, Southfield

Insurance carrier: State Auto

Attorneys for plaintiff: Stephen H. Sinas,
George T. Sinas

$1 Million

Claim: Bleed persisted,
led to 69-year-old’s death

Plaintiff, a 69-year-old female, suffered
a sentinel subarachnoid hemorrhage
when she went to defendant hospital’s
emergency room with symptoms of poste-
rior neck and head pain, diaphoresis and
nausea.

Plaintiff underwent a head CT, MRI
of her brain, and MRA of her head. The
studies were each improperly read as
negative by the defendant radiologist.
The CT scan actually revealed plaintiff
had a posterior bleed at the foramen
magnum as well as mild hydrocephalus.
The MRI/MRA showed an abnormality
posterior to the cervical medullary junc-
tion at the foramen magnum.

Plaintiff was given a prescription for
oral steroids and then was discharged
without a proper diagnosis or treatment.

Plaintiff returned to defendant hos-
pital a week later with new onset com-
plaints of intractable posterior head and
neck pain, upper trapezius tenderness,
and nausea. Defendants relied on the er-
roneous impressions made off of the tests
that had been performed on the previous
visit and failed to perform new diagnostic
studies even though plaintiff was demon-
strating signs and symptoms of an aneu-
rysm. They failed to perform a lumbar
puncture, which would have diagnosed
the subarachnoid hemorrhage. Plaintiff
was discharged two days later.

Two weeks later, plaintiff went back
to the defendant emergency room again
with a severe headache and neck pain.
Defendants failed to immediately order
additional studies including a CT with
contrast and a lumbar puncture. Plaintiff
only received pain medication and was
admitted to the medical floor.

She was finally transferred to the ICU
three days later where she was noted
to have markedly increased tone in her
upper and lower extremities caused by
the large bleed that was allowed to per-
sist through multiple admissions to the
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hospital where the defendants failed to
perform additional studies. In the ICU,
plaintiff was completely unresponsive
and then developed tonic-clonic move-
ments consistent with a grand mal sei-
zure. Finally, a CT scan was performed
that revealed an intraventricular bleed
and hydrocephalus.

After approximately a month in the
hospital, plaintiff was transferred to a
long-term care center and subsequently
passed away.

Defendants argued that the findings on
the radiology studies were too subtle to
reveal any bleeding that was occurring.
Due to the negative studies, they believed
there was no reason to work the patient
up for anything more than neck pain
caused by her degenerative disc disease.
Defense also argued that the patient was
stable on each discharge which is not
compatible with an ongoing bleed.

Plaintiff’s counsel reiterated that pa-
tients such as plaintiff can have bleeds
that restart at later times, in that each
time a patient has a “re-bleed,” it is usual-
ly worse than the prior bleed. The key to
a lifesaving diagnosis is to catch a bleed
before it becomes a full hemorrhage.

The matter settled for $1 million.

Brian J. McKeen, counsel for plaintiff,
provided case information.

Type of action: Medical malpractice

Injuries alleged: Failure to diagnose a
subarachnoid hemorrhage, causing death

Name of case: (onfidential

Court/Case no./Date: Confidential;
confidential; May 9, 2016

Tried before: Mediation

Settlement amount: $1 million

Attorney for plaintiff: Brian J. McKeen

$1 Million

Products liability claim:
Brain damage, eye loss

This products
liability case con-
cerned serious and
permanent injuries
to a 5l-year-old
man, resulting from
a product that was
alleged to have a
defective design.

The injuries in-
cluded brain dam-
age and the loss of
an eye. The past
and future loss of
income was calculated at $400,000, while
the past medical expenses were resolved
for $85,000 from an original amount in
excess of $250,000. The settlement to-
taled $1 million.

B.A. Tyler, counsel for plaintiff, provid-
ed case information.

Type of action: Products liability

Injuries alleged: Brain damage, loss of an eye

Name of case: (onfidential

Court/Case no./Date: Confidential;
confidential; June 30, 2016

Name of facilitator: Norman D. Tucker

Attorney for plaintiff: B.A. Tyler

$1 Million

Surgical intervention
should’ve been sooner

This was a medical-malpractice case
arising from the failure to timely diag-
nose an 80-year-old man’s cauda equina
syndrome following back surgery.

Cauda equina syndrome is where there
is compression of the sacral nerves which
fan out from the end of the spinal cord.
These delicate nerves innervate the legs,
bowel, bladder and sexual apparatus.
Once suspected, time is of the essence to
relieve the compression of these nerves or
there will be permanent damage.

Plaintiff’s counsel said that in this
case, despite ample warning, surgical
intervention was delayed. As the result,
plaintiff suffered permanent nerve dam-
age that caused him to experience lower
extremity weakness; be incontinent of
bowel and bladder; and endure severe
pain.

In January 2012, plaintiff began expe-
riencing right leg pain. It was determined
that the cause of the pain was irritation
of the L4-L5 nerve roots. In May 2012, he
underwent surgery to relieve the irrita-
tion. There were no complications during
the procedure.

On the first postoperative day, plaintiff
complained of new onset numbness and
pain in both legs. This information was
relayed to his surgeon. Plaintiff himself
emailed his surgeon explaining that he
had pain and enormous numbness in both
legs. Despite these ominous findings, the
surgeon did not examine the patient for
14 hours.

When an MRI was finally done, it
showed a spinal hematoma that was put-
ting pressure on the sacral nerves. A spi-
nal hematoma is where there is a bleed
into the spinal canal compressing both
the cord and nerves. Plaintiff underwent
an emergency procedure to evacuate the
blood and relieve the compression. Be-
cause the surgical intervention came too
late, there was already permanent dam-
age to the sacral nerves.

Plaintiff alleged that there was ample
indication, including new onset pain and
numbness in both legs, to warrant earli-
er surgical intervention. Had this been
done, the nerve compression would have
been relieved and he would not have suf-
fered permanent neurological damage.

Defendants claimed that the symptom-
atology — pain and numbness — did not
warrant earlier surgical intervention.
They contended that the numbness and
pain experienced by plaintiff was a nor-
mal finding after the original surgery. It
was not until the following day that the
symptoms were of such a nature to war-
rant emergency surgery. Defendants al-
leged that as soon as the patient showed
evidence of neurologic deficits, he was
rushed back to surgery.

The matter settled for $1 million.

Brian J. McKeen, counsel for plaintiff,
provided case information.

Type of action: Medical malpractice

Injuries alleged: Lower extremity weakness,
incontinence of bowel and bladder

Settlement amount: $1 million

Name of case: Confidential

Court/Case no./Date: Confidential;
confidential; Sept. 24, 2016

Settlement amount: $1 million

Attorney for plaintiff: Brian J. McKeen

$1 Million

Cellphone use, debris
on road disputed in suit

A young couple were hit head-on near
Ann Arbor by a distracted, teenage driv-
er. Defendant, who was suspected to have
been using her cellphone, lost control of
her car, crossed the median and crashed
into the couple, causing the injuries. De-
fendant denied being on her phone, argu-
ing that she had ended the call just before
the accident.

Defense counsel argued that the defen-
dant had swerved to avoid debris in the
road, overcorrected and lost control of her
car and was thus not liable based on a
sudden emergency. Defense contested the
nature and extent of the plaintiffs’ inju-
ries.

Plaintiff contended that there was no
evidence of any debris on the road. In
addition, although plaintiffs had made a
good recovery in terms of their orthopedic
injuries, the ongoing residual effects of
chronic pain as well as their brain inju-
ries rendered plaintiffs disabled into the
foreseeable future.

Plaintiffs’ counsel noted that plaintiffs
are Canadian citizens, and counsel was
able to help with the interplay between
Canadian and Michigan law, as well as
helping them get appropriate medical
treatment under the Canadian health
care system.

The matter settled for $1 million.

Kevin H. Seiferheld, counsel for plain-
tiffs, provided case information.

Type of action: Third-party auto accident

Injuries alleged: Broken foot, spinal fracture,
mild traumatic brain injury, rib injuries

Name of case: Confidential
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Court/Case no./Date: Washtenaw County
Circuit Court; confidential; October 2016

Settlement amount: $1million

Attorney for plaintiff: Kevin H. Seiferheld

$1 Million

Patient died after getting
surgery for sleep apnea

Plaintiff was 59 years old and had a
history of obstructive sleep apnea. Plain-
tiff went to defendant hospital for surgi-
cal intervention.

Plaintiff underwent sleep apnea sur-
gery at the hospital. Preoperatively,
plaintiff’s blood oxygen saturation was
95 percent on ambient air. There were
no complications during the procedure.
Plaintiff was admitted to an inpatient
unit for continued care.

The admission orders indicate that
plaintiff was to be admitted for 23 hours
of observation. Both intravenous and oral
morphine were ordered for postopera-
tive pain control. Vital signs were to be
performed every four hours. Continuous
pulse oximetry monitoring was not or-
dered.

Postoperatively, plaintiff’s blood ox-
ygen saturation was lower than it had
been preoperatively. Plaintiff also was
having significant difficulty swallowing
postoperatively.

Despite the fact that plaintiff had re-
cently undergone surgery on his airway,
he was observed to have swelling of his
airway, was being given an opioid analge-
sic that suppressed his respiratory drive
(morphine), and reported having difficul-
ty swallowing. Continuous pulse oxim-
etry and/or telemetry monitoring were
never ordered.

Within 48 hours of surgery, plaintiff
was found unresponsive. A CT scan of the

brain revealed marked hypoxic-ischemic
injury. Plaintiff was noted to be neurolog-
ically unresponsive with fixed and dilated
pupils, no spontaneous movement and no
reflexes. Plaintiff’s prognosis was grave.
An initial brain death exam indicated
that no cortical or brainstem function
was present. A second brain death exam
was performed, confirming plaintiff was
brain dead. Plaintiff passed away shortly
thereafter.

Defendants argued that the morphine
that was given for pain was too low of a
dose to cause any respiratory depression
or brain damage. They also argued that
even if plaintiff was on cardiac monitor-
ing, it would not have prevented the out-
come. Defendants pointed to the history
of the patient’s cardiac disease and ar-
gued that it led directly to the plaintiff’s
death.

The matter settled for $1 million.

Brian J. McKeen, counsel for plaintiff,
provided case information.

Type of action: Medical malpractice

Injuries alleged: Improper administration of
narcotics, failure to monitor plaintiff during and after
surgery for sleep apnea

Name of case: Confidential

Court/Case no./Date: Confidential;
confidential; April 20, 2016

Tried before: Mediation

Settlement amount: $1 million

Attorney for plaintiff: Brian J. McKeen

$1 Million

Sudden emergency from
stroke claim investigated

On Sept. 17, 2015, four days before her
79th birthday, Audry Pyrett died as a
result of the negligence of Jerome Beck
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crossing the center line and hitting her
vehicle head-on. He was driving a pickup
truck owned by his employer, the Isabella
Corp. The collision caused Pyrett severe
injuries, resulting in her death.

As a result of inconsistent statements
from a 79-year-old driver, Jerome Beck,
about falling asleep, and Beck’s family’s
posting on social media that Beck had
suffered a “stroke” seconds prior to this
collision, plaintiff’s counsel retained a
neuroradiologist to review Beck’s scans.

With cooperation of Beck’s criminal
defense attorney (Beck was charged with
committing a civil infraction causing a
death of another human being), plain-
tiff’s counsel was able to obtain Beck’s
emergency room medical records gener-
ated following the accident.

This provided plaintiff’s medical expert
with such records to review, allowing the
expert to document to the insurance com-
pany that the infarct noted on the MRI
was subacute, as opposed to being acute.

After reviewing Beck’s medical records,
CT scans and MRI, Dr. George F. Ascherl
Jr., a neuroradiologist, determined that
Beck had not suffered a cardiovascular
accident or a stroke at the time of the
accident. By retaining such an expert,
plaintiff’s counsel was able to nullify any
possible defense that Beck’s negligence
in crossing the center line was excusable
negligence as a result of a sudden emer-
gency not of his own making (i.e. due to
suffering a stroke). In addition, while
Beck likely had previously suffered a
stroke, such a stroke had likely occurred
days or weeks prior to the date of the ac-
cident.

Additionally, plaintiff’s counsel re-
tained a private investigator, Les Rosan,
and directed him to go door-to-door inter-
viewing potential witnesses that the po-
lice might have missed in the area where
the accident had occurred, in regard to
the actions and behavior of Beck at the
scene of the accident. This investigation
discovered a witness left off the official
police report, who was actually the first
person to reach Beck.

The witness confirmed that after the ac-
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cident Beck was coherent, indicating “he
was all right” and told the witness that he
should check on the welfare of the other
driver. It also was noted by the witness
that Beck had his cellphone in his lap and
was apparently calling someone regard-
ing the situation. These observations by
the first-responding witness documented
behavior that would be inconsistent with
a person who had just suffered a stroke,
i.e., there was no slurring of speech or no
indication of paralysis.

Accordingly, based on both the medical
expert testimony and the documented
physical condition
of Beck after the
accident, 100 per-
cent of the liabili-
ty for causing this
collision was able
to be attributed to
Beck’s negligence
in falling asleep,
rather than expe-
riencing a loss of
consciousness from
a CVA or a stroke.

Despite Pyrett’s
age, she was the epicenter of her family.
She was an integral part of her children’s
lives and emotionally supported all five of
her children, as well as her grandchildren
and great-grandchildren in everything
they did. Plaintiff’s counsel and his staff
interviewed all children and grandchil-
dren and submitted a 26-page settlement
demand detailing the intertwining of the
life of the decedent with her children and
grandchildren.

The matter settled for $1 million.

Joseph T. Barberi, counsel for plaintiff,
provided case information.

See related story, “Wrongful death
claim settles for $1M in Isabella,”
Jan. 2, 2017.

Type of action: Head-on motor vehicle collision
resulting in death

BARBERI

Injuries alleged: Conscious pain and suffering
prior to death

Name of case: Pyrett v. Beck
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Court/Case no./Date: Isabella County Trial
Court; N/A; Oct. 19,2016

Demand: $3.85 million

Highest offer: $1 million

Settlement amount: $1 million

Most helpful experts: Dr. George F. Ascherl Jr.,
neuroradiology, Bay City; Les Rosan, licensed private
investigator, Shepherd

Insurance carrier: Auto-Owners

Attorney for plaintiff: Joseph T. Barberi

Attorney for defendant: Peter D. Bosch

$1 Million

Benefits sought for
vet’s ‘locked-in’ syndrome

A paralyzed veteran of the U.S. Ma-
rine Corps who served in Vietnam and
retired as a decorated Master Sergeant,
and his daughter, who is his conservator
and guardian, brought suit against the
United States Department of Defense
challenging its refusal to pay for skilled
nursing facility care.

Since having a stroke in 2003, plain-
tiff suffered from “locked-in” syndrome,
which is the complete paralysis of all
voluntary muscles in the body except the
eyes and eyelids. Plaintiff also suffered
from other ailments, causing his medical
condition to be precarious.

Plaintiff’s military service entitled him
to coverage for “[s]killed nursing facility
care ... [that] shall continue to be provid-
ed as long as medically necessary and
appropriate.” 10 U.S.C. 1074j(b). The SNF
care provided to plaintiff cost approxi-
mately $7,500 each month and the pros-

Bl e

LElingt Hemmnes LameTa

O]

) -

pect of a lifetime of such care is a virtual
certainty.

After initially providing SNF coverage
to plaintiff for several years, the Depart-
ment of Defense switched gears and re-
fused to cover his skilled nursing care,
claiming that the plaintiff only required
“custodial care” and that it was not “med-
ically necessary” for him to continue to
receive skilled nursing care.

Suit was commenced on plaintiff’s be-
half in U.S. District Court for the East-
ern District of Michigan, challenging the
government’s denial of SNF coverage and
seeking to establish that plaintiff’s SNF
care was “medically necessary” and that
he required more than merely “custodial
care,” which is care that “can be rendered
safely and reasonably by a person who is
not medically skilled” or is “designed to
help the patient with activities of daily
living.” 32 CFR 199.

The government moved to dismiss the
case, arguing that plaintiff lacked for var-
ious reasons. Plaintiff argued that he had
standing and the controversy was ripe for
adjudication because the government’s
coverage determinations already caused
injury-in-fact and posed a threat of im-
minent harm to plaintiff, including the
threat that he could be forced to vacate
the nursing home where he had resided
for years.

The court denied the motion to dismiss,
finding, inter alia: “Here, Plaintiffs have
alleged a real injury — Flores’ financial
responsibility for nursing care from Feb-
ruary 10, 2010 onward. This is a concrete
economic injury sufficient for standing
purposes.” Flores v. United States, 2011
WL 4806769, at *7 (ED Mich Oct 11,
2011). The decision has since been cited in
other case law to support the conclusion
that the government’s denial of health
care coverage is sufficient to confer stand-
ing. See Middlebrooks v. United States, 8
F Supp 3d 1169, 1177 (DSD 2014).

Following additional proceedings and
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negotiations, the parties agreed to an or-
der remanding the case for further agen-
cy review, requiring the Department of
Defense to conduct a new review of plain-
tiff’s claims and medical records, conduct
a physical examination of plaintiff, and
render a new coverage decision subject to
judicial review by the court.

Upon remand, the Department of De-
fense reversed its denials of SNF cover-
age and issued “a fully favorable determi-
nation,” finding that “[s]killed care was
required and provided daily” and “[t]he
services were medically necessary and
within the standard of care.” Since then,
the Department of Defense has provided
full coverage for the plaintiff’s SNF care,
representing hundreds of thousands of
dollars in past care and likely more than
$1 million in future care.

Finally, plaintiff successfully moved
the court to reopen the case and enter
a final judgment affirming the govern-
ment’s fully favorable benefits determi-
nation on remand. The government op-
posed reopening the case and allowing a
judgment to be entered, arguing that the
court relinquished jurisdiction when it
entered the order remanding the case for
further agency review.

Plaintiff’s side argued, among other
things, that the remand order was inter-
locutory in nature, the court retained ju-
risdiction to enter a final judgment, and
the plaintiff should be allowed to file a
motion for attorneys’ fees and costs under
the Equal Access to Justice Act.

The court adopted the positions ad-
vanced by plaintiff, and held, “[iln the
end, Plaintiff has the better view as to the
proper interpretation of the Remand Or-
der. It did not divest the Court from fur-
ther jurisdiction nor foreclose the Court
from taking further action after TRI-
CARE [the health care benefits agency
of the Department of Defense] completed
the review required on remand.” Flores v
United States, 2015 WL 3887537, at *7

(ED Mich June 24,
2015).

Following entry
of the judgment,

the parties en-
gaged in negoti-
ations  regarding

plaintiff’s claim for
reimbursement of
his attorneys’ fees
and costs wunder
the Equal Access to
Justice Act, which
recently resulted in
a settlement of the
issue.

The matter set-
tled for a reversal
of health care cov-
erage denials, rep-
resenting hundreds
of thousands of dol-
lars in care, and
likely more than
$1 million in future
care.

Brian M. Saxe, co-counsel for plaintiff,
provided case information.

Type of action: Statutory claim for health care
benefits

HONIGMAN

Type of injuries: Denial of health care benefits

Name of case: Flores v. United States

Court/Case no./Date: U.S. District Court,
Eastern District of Michigan; 2:11-CV-12119; June 24,
2015, and Jan. 5, 2016

Name of judge: Hon. Avern Cohn

Settlement: Reversal of health care coverage
denials, representing hundreds of thousands of dollars
in care and likely more than $1 million in future care

Attorneys for plaintiff: David M. Honigman,
Brian M. Saxe

Attorneys for defendant: U.S. Department
of Justice
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$550,086,258

Antitrust action led to
widespread settlement

These consolidated class-action cas-
es are part of a multidistrict litigation
against numerous automotive parts
suppliers alleging violation of Section
1 of the Sherman Antitrust Act, state
antitrust statutes, and consumer pro-
tection statutes arising from a conspir-
acy to fix prices. The multiple classes in-
clude indirect purchasers (end payors/
consumers), indi-
rect purchasers
(auto dealers), and
direct purchasers.

The matter in-
volves an alleged
conspiracy among
some of the auto-
motive industry’s
largest manufac-
turers and suppli-
ers of automotive
parts.  Plaintiffs’
counsel represents
consumers who purchased or leased a
new vehicle that included one or more
of the parts at issue (the “End Payor
Class”). Plaintiffs allege that defendants
agreed, during meetings and conversa-
tions, to sell certain automotive parts
at noncompetitive prices to automobile
manufacturers in the United States and
elsewhere.

The U.S. Department of Justice and
the Japanese Fair Trade Commission,
among other international law enforce-
ment bodies, have been investigating
these conspiracies in the market for au-
tomotive parts since at least February

MILLER

2011. The FBI has participated in raids,
and executed search warrants, in some
of defendants’ offices.

Settlements were reached between
various defendants and the End Payor
Class, and approved by the U.S. District
Court:

¢ $76 million: Yazaki Corp. and Yazaki
North America Inc.

¢ $19 million: settlement by Autoliv
Inc. (and affiliated entities)

® $5,446,350: TRW Deutschland Hold-
ing Gmbh and TRW Automotive Holdings
Corp.

¢ $4.56 million: Nippon Seiki Co. Ltd.
(and affiliated entities)

¢ $3.04 million: Lear Corp.

¢ $128,640: Kyungshin-Lear Sales and
Engineering LLC

The following settlements have been
preliminarily approved by the U.S. Dis-
trict Court:

¢ $193.8 million: DENSO Corp. (and
affiliated entities)

o $64,229,268: Mitsubishi
Corp. (and affiliated entities)

e $47.5 million: JTEKT Corp. (and af-
filiated entities)

e $42 560 million: Furukawa Electric
Co Ltd. and American Furukawa Inc.

¢ $26.22 million: NSK Ltd. (and affili-
ated entities)

e $18.62 million: Aisin Seiki Co. Ltd
and Aisin Automotive Casting LLC

e $11.4 million: Sumitomo Riko Co.
Ltd. and DTR Industries Inc.

e $7.6 million: Schaeffler Group USA Inc.

¢ $6.65 million: Valeo Japan Co. Ltd.
(and affiliated entities)

¢ $6.08 million: Yamashita Rubber Co.
Ltd. and YUSA Corp.

e $3.04 million: Omron Automotive
Electronics Co. Ltd.

¢ $3.04 million: GS Elechtech Inc. (and
affiliated entities)

e $1,482,000: LEONI Wiring Systems
Inc. and Leonische Holding Inc.

¢ $760,000: Tokai Rika Co. Ltd and

Electric

TRAM Inc.

The following settlements are pending
preliminary approval by the U.S. District
Court:

* $6,574,000: NTN Corp. and NTN
USA Corp.

¢ $2.356,000: Yamada Manufacturing
Co. Ltd. and Yamada North America Inc.

Devon P. Allard, co-counsel for plaintiff,
provided case information.

Type of action: Antitrust, consumer protection

Injuries alleged: Economic damages

Name of case: Inre Automotive Parts Antitrust
Litigation

Court/Case no./Date: U.S. Eastern District of
Michigan, Southern Division; 12-MD-02311; Aug. 9,
2016

Tried before: Judge

Name of judge: Hon. Marianne 0. Battani
Settlement amount: $550,086,258
Attorneys for plaintiff: E. Powell Miller, Dev-
on P. Allard, Mariell R. Lehman (liaison counsel for end

payors/consumers); Steven Williams, Hollis Salzman,
Marc Seltzer (lead counsel for end payors/consumers)

$300 Million

Ignition switch defects
resulted in massive recall

On Feb. 13, 2014, General Motors Co.
announced a recall of 779,000 cars, in-
cluding the company’s 2005-07 Chevrolet
Cobalt and the 2007 Pontiac G5, because
of defects with their ignition switches.
Specifically, the defect enabled the igni-
tion switch key to move out of position,
causing the car to shut off and critical

SAVE THE DATE
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safety features to become disabled. GM
also disclosed that there had been 22
crashes involving its cars where the air-
bags did not deploy, including five crashes
that caused six deaths.

On Feb. 25, 2014, GM more than dou-
bled its recall related to the ignition
switches, recalling an additional 842,000
cars including Sat-
urn JIon compact
cars from 2003-07;
Chevy HHR mid-
sized vehicles from
2006-07; Pontiac
Solstice and Sat-
urn Sky sports cars
from 2006-07; and
the Opel GT Road-
ster from 2007. The
two recalls affect-
ed more than 1.6
million GM cars
worldwide. GM also said that it had un-
derreported the amount of accidents and
fatalities caused by its defective ignition
switch when it first announced the recall,
and that the problem actually caused 31
accidents, including 13 fatalities.

On March 11, 2014, the U.S. Justice
Department, the U.S. Attorney for the
Southern District of New York and the
U.S. Senate Committee on Commerce,
Science and Transportation announced
that they were investigating GM’s han-
dling of the ignition switch recall in or-
der to determine whether the company
violated criminal or civil laws by failing
to notify regulators about the switch fail-
ures.

Further, the U.S. House of Representa-
tives Energy and Commerce Committee
also asked GM CEO Mary Barra for doc-
uments and field reports related to the
recall.

The matter settled for $300 million.

Devon P. Allard, on behalf of counsel for
plaintiff’s class New York State Teachers’
Retirement System, individually and on
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behalf of all other persons similarly situ-
ated, provided case information.

Type of action: Securities fraud

Injuries alleged: Money damages

Name of case: New York State Teachers’ Retire-
ment System v. General Motors Co.

Court/Case no./Date: U.S District Court, East-
ern District of Michigan; 14-cv-11191; May 23, 2016

Tried before: Judge

Name of judge: Hon. Linda V. Parker

called the related criminal antitrust pros-
ecution the largest in U.S. history.

Alexander E. Blum, co-counsel for
plaintiffs, provided case information.
Type of action: Violations of Section 1 of the
Sherman Act and several state antitrust and consumer
protection statutes

Name of case: Inre Automotive Parts Antitrust
Litigation

Court/Case no./Date: U.S. District Court, East-
ern District of Michigan; 12-md-02311; Nov. 28, 2016

Settlement amount: $300 million

Name of judge: Hon. Marianne 0. Battani

Attorneys for plaintiff: E. Powell Miller,
Sharon S. Almonrode, Salvatore J. Graziano,
James A. Harrod, Adam H. Wierzbowski

| $125 Million

Auto dealerships recover
in price-fixing cases

U.S. District Court Judge Marianne
O. Battani approved settlements of $125
million reached between a class of auto-
mobile dealership plaintiffs and defen-
dant automotive parts manufacturers,
alleged to have engaged in price-fixing
and bid-rigging on numerous automotive
parts.

The settlements cover 28 different
parts and 10 different defendants, includ-
ing the Denso and Sumitomo defendant
groups. The settlements are part of the
ongoing In re Automotive Parts Antitrust
Litigation.

The U.S. Department of Justice has

Settlement amount: $125 million

Attorneys for plaintiff: Gerard V. Mantese,
Alexander E. Blum, Theresamarie Mantese, Jonathan
Cuneo, Don Barrett, Shawn Raiter

) $42 Million

Nurses make claim
for underpaid wages

This case arises out of plaintiffs’ allega-
tions that nurses were underpaid wages
due to an alleged conspiracy among hos-
pitals to depress nurses’ wages.

Pat Cason-Merenda and Jeffrey A.
Suhre were representatives of plaintiffs’
certified class.

E. Powell Miller and Sharon S. Almon-
rode, co-counsel for plaintiffs, provided
case information.

Type of action: Antitrust

Injuries alleged: Money damages

Name of case: (ason-Merenda v. VHS of Michigan
Inc. d/b/a Detroit Medical Center

Court/Case no./Date: U.S. District Court,
Eastern District of Michigan; 06-cv-15601; Jan. 27, 2016

Name of judge: Hon. Gerald E. Rosen

Settlement amount: $42 million

Attorneys for plaintiff: E. Powell Miller, Sha-
ron S. Almonrode, Lynn Lincoln Sarko, Mark A. Griffin,
Daniel A. Small, Daniel E. Gustafson, Joseph Goldberg

) $3.35 Million

Deferred retirement
program under dispute

Certain executives at defendant Hen-
kel Corp. were part of a top-hat deferred
retirement program. When the execu-
tives retired, Henkel did not determine
whether these retirees were subject to
any FICA liability on the retirement ben-
efits.

Several years later, in 2011, Henkel ad-
vised the retirees that an error had been
made and that the FICA benefits should
have been subject to FICA at the time of
retirement. If Henkel had assessed the
FICA at the time of retirement, the retir-
ees would have never again been subject
to FICA taxes. Because Henkel failed to
assess the taxes at retirement, the re-
tirees lost the benefit of this one-time
“non-duplication tax rule.”

Once Henkel discovered the error, the
retirees and Henkel had to pay the past

taxes on the benefits, then pay FICA go-
ing forward for the remainder of the re-
tirees’ lives. The retirees were subject to
FICA taxes that they never would have
had to pay but for Henkel’s error.

Plaintiff’s counsel noted that top-hat
plans are unique in that they only re-
ceive some of the statutory protections of
ERISA. In this case, counsel argued that
the remedial provisions of ERISA applied
to make the retirees whole. Counsel ob-
tained class certification and summary
judgment on liability. With only trial on
the remedy remaining, counsel success-
fully negotiated the result.

Plaintiff’s counsel obtained remunera-
tion for the error, including a tax gross up
to cover any tax consequences associated
with the payment, including the ironical
result that there would be FICA taxes on
the reimbursement for FICA. Counsel
also obtained the abatement of FICA col-
lection against surviving spouses. In ad-
dition, attorneys’ fees were paid over and
above the 100 percent recovery.

The matter settled for $3.35 million.

Sharon S. Almonrode, co-counsel for
plaintiff’s class, provided case informa-
tion.

Type of action: ERISA class action on behalf of
top-hat retirees

Injuries alleged: Reduction in retirement
benefits

Name of case: Davidson v. Henkel Corp.

Court/Case no./Date: U.S. District Court,
Eastern District of Michigan; 12-cv-14103; Jan. 29, 2016

Name of judge: Hon. Gershwin A. Drain

Settlement amount: $3.35million

Attorneys for plaintiff: E. Powell Miller,
Sharon S. Almonrode, Emily Hughes

MICHIGAN LAWYERS WEEKLY

REPRINTS & PDFS

literature

e-mail campaigns

The convenient, affordable way
to add depth and style
to your marketing program:

e Enhance marketing
packages and press kits

* Provide practice specialty
* Develop direct mail and

e Present information at
conferences and seminars

e Provide instant access to
articles on your website

REPRINTS

PDF FILES

For information on pricing and how to order,

call 248-865-3112

or email charlene.boccaccio@mi.lawyersweekly.com

Paper reprints of articles, news items and verdicts
& settlements are produced on glossy stock, in
black & white or color. Our staff will work with you
to customize your reprint with your company logo,
photograph and contact information.

Michigan Lawyers Weekly offers this versatile
option for clients seeking a “one-size-fits-all”
product. It can be posted on your website, sent
out in e-mails or used to print your own
hardcopies. Plus, it can be customized with
logos, photos, etc. The one-time fee means you
never have to renew your order.




any way
you want it...

that's the wa
ou get |

MICHIGAN ik T P
LAWYERS WEEKIY =

More trouble
ahead for An employer
Wayne judge? health hazard?

Beware running afoul
of federal, state laws

it et e e

e e e st e e

TABLET

MICHIGAN

WYERS WEEKLY

Michigan Lawyers Weekly now gives you the latest legal news in the format you select.
Get your must-have info from the print newspaper. Or get it from our new welbsite, which
adapts to the device you wish to use - laptop, tablet or smart phone. It's your choicel

We make it easy to get the news you need, any way you want it.

Print and digital $339
Digital $199

SUBSCRIBE TODAY!
Subscribe online at milawyersweekly.com/KnowMore.




