
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TENNESSEE 

at CHATTANOOGA 
 
 
UNITED STATES OF AMERICA ex rel. ) 
GLENDA MARTIN and STATE OF ) 
TENNESSEE ex rel. GLENDA MARTIN,  ) 
 ) 
Plaintiffs / Relator, ) 
 )  Case No. 1:08-cv-251 
v. ) 
 )  Judge Mattice 
LIFE CARE CENTERS OF AMERICA,  )   
INC., )   
 ) 
Defendant. )  
 
 
 
UNITED STATES OF AMERICA ex rel. ) 
TAMMIE JOHNSON TAYLOR,  ) 
 ) 
Plaintiff / Relator, ) 
 )  Case No. 1:12-cv-64 
v. ) 
 )  Judge Mattice 
LIFE CARE CENTERS OF AMERICA,  )   
INC., )   
 ) 
Defendant. )   
 

 
ORDER 

Before the Court is Defendant’s Motion to Certify the Court’s September 29, 2014 

Order for Immediate Interlocutory Appeal Under 28 U.S.C. § 1292(b).  (Doc. 187). 

Defendant seeks to appeal the Court’s Order (Doc. 184) denying Defendant’s Motion for 

Partial Summary Judgment (Doc. 140).  The Government opposes Defendant’s Motion 

and asserts that interlocutory appeal is not appropriate in this case because Defendant 
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fails to satisfy the requirements for certification under 28 U.S.C. § 1292(b). For the 

reasons stated hereafter, Defendant’s Motion (Doc. 187) will be DENIED. 

I. BACKGROUND 

This consolidated qui tam action was filed separately by relators Glenda Martin 

and Tammie Taylor.  (Doc. 69 at 5).  The Government moved to intervene as Plaintiff in 

this case on October 1, 2012, and the Court granted the Government’s Motion on 

November 15, 2012.  (Docs. 60, 67).  In the same Order, the Court also ordered that 

Martin and Taylor’s cases be consolidated.  (Doc. 67).  In its Consolidated Complaint in 

Intervention, the Government identified claims for false and fraudulent claims (Count 

I); false statements (Count II); unjust enrichment (Count III); payment by mistake 

(Count IV); and conversion (Count V).  (Doc. 69 at 47-48). 

On February 18, 2014, Defendant filed a Motion for Partial Summary Judgment 

regarding the Government’s use of statistical sampling and extrapolation with regard to 

its claims brought pursuant to the False Claims Act (“FCA”). (Doc. 140).  On June 18, 

2014, the Court held a hearing on Defendant’s Motion for Partial Summary Judgment, 

and the parties presented argument in support of their positions.  (Docs. 172, 176).  

On September 29, 2014, the Court denied Defendant’s Motion for Partial 

Summary Judgment.  (Doc. 184).  In denying Defendant’s Motion, the Court “reviewed 

the language and the legislative history of the FCA as well as the relevant case law and 

conclude[d] that the use of statistical sampling, to the extent described [within its 

Order], is a legally viable mechanism which the Government may employ in attempting 

to prove the FCA claims in this action.”  (Id. at 36). On October 10, 2014, Defendant 

filed the instant Motion to Certify the Court’s September 29, 2014 Order for Immediate 

Interlocutory Appeal Under 28 U.S.C. § 1292(b). (Doc. 187). 
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II. STANDARD OF LAW 

28 U.S.C. § 1292(b) “confer[s] on district courts first line discretion to allow 

interlocutory appeals.” Swint v. Chambers Cnty. Comm’n, 514 U.S. 35, 47 (1995).  28 

U.S.C. § 1292(b) provides:  

When a district judge, in making in a civil action an order not otherwise 
appealable under this section, shall be of the opinion that such order 
involves a controlling question of law as to which there is substantial 
ground for difference of opinion and that an immediate appeal from the 
order may materially advance the ultimate termination of the litigation, he 
shall so state in writing in such order. The Court of Appeals which would 
have jurisdiction of an appeal of such action may thereupon, in its 
discretion, permit an appeal to be taken from such order, if application is 
made to it within ten days after the entry of the order: Provided, however, 
That application for an appeal hereunder shall not stay proceedings in the 
district court unless the district judge or the Court of Appeals or a judge 
thereof shall so order.  

 
28 U.S.C. § 1292(b).  
 

Interlocutory appeals are generally disfavored and reserved for exceptional cases.  

Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368, 373–74 (1981); Sinclair v. 

Schriber, 834 F.2d 103, 105 (6th Cir. 1987); Kraus v. Bd. of Cnty. Rd. Comm’rs for Kent 

Cnty., 364 F.2d 919, 922 (6th Cir. 1966) (“It is quite apparent from the legislative 

history of the Act of September 2, 1958 that Congress intended that section 1292(b) 

should be sparingly applied. It is to be used only in exceptional cases where an 

intermediate appeal may avoid protracted and expensive litigation and is not intended 

to open the floodgates to a vast number of appeals from interlocutory orders in ordinary 

litigation.”) (quoting Milbert v. Bison Labs., Inc., 260 F.2d 431, 433 (3d Cir. 1958)); S. 

REP. NO. 2434, at 3 (1958).   “Routine resort to § 1292(b) requests would hardly comport 

with Congress’ design to reserve interlocutory review for ‘exceptional’ cases while 

generally retaining for the federal courts a firm final judgment rule.” Caterpillar v. 
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Lewis, 519 U.S. 61, 74 (1996).  Exceptions to the final judgment rule, embodied in 28 

U.S.C. § 1291, exist, but typically require extraordinary circumstances. W. Tenn. Chapter 

of Assoc. Builders & Contractors, Inc. v. City of Memphis (In re City of Memphis), 293 

F.3d 345, 350 (6th Cir. 2002). 

While courts may be tempted to certify complex issues to an appellate court for 

an “advance decision, such course of action is contrary to our system of jurisprudence.”  

Trollinger v. Tyson Foods, Inc., 2006 WL 2868980, at * 3 (E.D. Tenn. Sept. 29, 2006) 

(citing Gen. Acquisition, Inc. v. GenCorp, 23 F.3d 1022, 1026 (6th Cir. 1994)).  Rather, 

the party seeking the interlocutory appeal must establish all three criteria set forth 

under 28 U.S.C. § 1292(b) to warrant the extraordinary and disfavored relief of an 

interlocutory appeal.  In re City of Memphis, 293 F.3d at 350; Vitols v. Citizens Banking 

Co., 984 F.2d 168, 170 (6th Cir. 1993); MidFirst Bank v. Johnston, 2014 WL 694943, at 

*2 (N.D. Ohio Feb. 21, 2014) (describing the elements set forth under 28 U.S.C. § 

1292(b) as “prerequisites for an interlocutory appeal”); JP Morgan Chase Bank, N.A. v. 

First Am. Title Ins. Co., 725 F. Supp. 2d 619, 624 (E.D. Mich. 2010) (“a party seeking an 

interlocutory appeal has the burden of showing exceptional circumstances exist 

warranting an interlocutory appeal”).  Specifically, the question must involve a 

controlling issue of law; there must be a substantial ground for difference of opinion; 

and an immediate appeal may materially advance the ultimate termination of litigation. 

Id.   

III. ANALYSIS 

1. Controlling Issue of Law 

In its Motion, Defendant argues that the Court’s September 29, 2014 Order 

resolves two controlling questions of federal law: (1) whether the Government can meet 
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its burden of establishing FCA liability through the use of statistical sampling and 

extrapolation; and (2) whether the Due Process Clause of the Fifth Amendment 

prohibits the Government from relying on statistical sampling and extrapolation to 

prove FCA liability.  (Doc. 188 at 6).  Defendant argues that these two issues are 

controlling because their resolution by the United States Court of Appeals for the Sixth 

Circuit would “materially affect the outcome of this case” and have precedential value 

for future FCA cases.  (Id. at 15, 16) (internal quotations omitted).  The Government 

argues that these issues are not controlling because the questions presented on appeal 

could be “mooted” by future developments in this litigation and “the appeal is 

premature and could lead to successive appeals as to the same questions.”  (Doc. 192 at 

9). 

Whether a question involves a controlling issue of law has been interpreted to 

mean a question that “could materially affect the outcome of a case.” In re City of 

Memphis, 293 F.3d at 351.  Courts that have discussed this element have often divided it 

into two separate issues: (1) whether a matter is a question of law; and (2) whether the 

question of law is controlling. Vitols v. Citizens Banking Co., 984 F.2d at 170; MidFirst 

Bank, 2014 WL 694943, at *2.  Whether an issue is considered “controlling” depends on 

whether (1)“its resolution on appeal could result in a reversal of a district court’s final 

judgment”; (2) it has precedential value; (3) it is central to liability; or (4) it would save 

the Court and the litigants “substantial time and resources.”  W. Tennessee Chapter of 

Associated Builders & Contractors, Inc. v. City of Memphis, 138 F. Supp. 2d 1015, 1018-

19 (W.D. Tenn. 2000).   

The Court has considered that posture of this litigation and finds that an appeal 

on statistical sampling and extrapolation at this juncture could only be considered 
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inefficient and ill-timed.  The legal determination reached by the Court in its September 

29, 2014 Order simply regards the manner in which the Government can attempt to 

prove its case.  An interlocutory appeal of the use of statistical sampling and 

extrapolation as to the FCA claims in this action, an evidentiary method which is 

entirely affected by the underlying sample and has not been defined by the results of the 

Government’s medical review, is not the type of extraordinary and exceptional matter 

contemplated by § 1292(b).  The underlying sample is the factor that is central to 

Defendant’s liability and, if the Court were to permit an unripe interlocutory appeal on 

the sampling and extrapolation that may be applied to that sample, it would likely only 

result in a waste of the parties’−and the Court’s−time and resources.  Simply put, 

statistical sampling and extrapolation as applied to the Government’s FCA claims has 

yet to be sufficiently defined within the factual record, making it inappropriate and 

unripe for resolution through an interlocutory appeal.  

2. Substantial Ground for Difference of Opinion 

Defendant also argues that substantial ground for difference of opinion exists in 

the instant case because “no federal district court in similar circumstances . . . has ever 

resolved this difficult question in the context of an FCA claim based on the varying and 

individualized facts presented by a Medicare overpayment case such as this one.”  (Doc 

188 at 20).  Specifically, Defendant argues that the issues resolved in the Court’s 

September 29, 2014 Order are both difficult and of first impression.  (Id.).  The 

Government, however, argues that Defendant merely disagrees with the Court’s 

decision, and asserts that statistical sampling and extrapolation has been used in a 

number of contexts.  (Doc. 192 at 18). 
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The Sixth Circuit Court of Appeals has interpreted the second element, whether 

there is substantial ground for difference of opinion, as encompassing several scenarios:  

(1) the question is difficult, novel and either a question on which there is 
little precedent or one whose correct resolution is not substantially guided 
by previous decisions; (2) the question is difficult and of first impression; 
(3) a difference of opinion exists within the controlling circuit; or (4) the 
circuits are split on the question 
 

In re Miedzianowski, 735 F.3d 383, 384 (6th Cir. 2013).  

The Court finds Defendant’s argument that this issue is one of first impression to 

be well taken.  Indeed, the Court noted this very point in its September 29, 2014 Order.  

See Doc. 184 at 25 (“As the parties have not identified−and the Court’s research has not 

revealed−any cases which are determinative regarding the use of statistical sampling in 

FCA cases involving Medicare overpayment, the Court will consider the collection of 

cases relating to this issue, the facts and procedural posture of the instant case, and the 

language of the FCA to determine whether statistical sampling and extrapolation is 

appropriate.”).  Thus, the instant matter arguably falls within one of the categories 

noted in Miedzianowski. 735 F.3d at 384.  However, as the Government notes in its 

brief, the cases which Defendant relies on do not necessarily indicate a difference of 

opinion within the Sixth Circuit.  As the Court described in its September 29, 2014 

Order, although the Sixth Circuit has not discussed the use of statistical sampling and 

extrapolation in FCA cases, the use of statistical sampling and extrapolation in other 

contexts has become commonplace. See Doc. 184 at 15, 28.  Additionally, in reaching its 

determination regarding statistical sampling and extrapolation in this action, the Court 

was guided by the legislative history, purpose, and language of the FCA.  Id. at 37.  

Considering all of these factors and the factual record before the Court, the Court is 

unable to conclude that there is substantial ground for difference of opinion on this 
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issue.  Nevertheless, even if Defendant was able to establish this element, it is unable to 

meet its burden as to the remaining elements set forth under §1292(b). 

3. Material Advancement of the Ultimate Termination of Litigation 

 For the final element under §1292(b), Defendant argues that an interlocutory 

appeal would materially advance the termination of this litigation because, if the Sixth 

Circuit Court of Appeals were to reverse the Court’s September 29, 2014 Order, “that 

would scale back dramatically the scope of the issues and evidence necessary for trial in 

the litigation.”  (Doc. 188 at 23).  Defendant further argues that this litigation is in the 

“relatively early stages” and the Court has “not yet set a trial date,” making this an 

opportune time for interlocutory review.  (Id. at 24).  In response, the Government 

argues that discovery and the trial in this case would not be affected by a decision on 

statistical sampling and extrapolation for FCA claims because (1) it intends to use 

statistical sampling and extrapolation for its common law counts; (2) “the vast majority 

of evidence at trial will be devoted to proving the claims in the sample as well as the 

causation and knowledge elements of the FCA,” making a decision on statistical 

sampling “unlikely to substantially shorten discovery or the length of the trial”; and (3) 

substantial discovery has already been completed.  (Id. at 10-12).  

The Sixth Circuit has been clear that, “[w]hen litigation will be conducted in 

substantially the same manner regardless of [the court’s] decision, the appeal cannot be 

said to materially advance the ultimate termination of the litigation.” In re City of 

Memphis, 293 F.3d at 351.  Specifically, under this element of §1292(b), the petitioner 

must establish that reversal of the underlying court decision would “substantially alter 

the course of the district court proceedings or relieve the parties of significant burdens.”  

W. Tennessee Chapter of Associated Builders & Contractors, Inc., 138 F. Supp. 2d at 
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1026; see JP Morgan Chase Bank, N.A, 725 F. Supp. 2d at 625 (“certification will permit 

outcome-determinative legal issues to be resolved before the parties and the Court 

expend valuable resources on further litigation”).  Further, the potential efficiencies to 

be achieved by an interlocutory appeal are “diminished when a case is nearing trial and 

large expenditures have already been made.” W. Tennessee Chapter of Associated 

Builders & Contractors, Inc., 138 F. Supp. 2d at 1026.  

The Court notes that Defendant has not sought a stay of the proceedings in this 

case in the event that the Court was to certify this matter for interlocutory appeal.  See 

Doc. 188.  Section 1292(b) is clear that an application “for an appeal hereunder shall not 

stay proceedings in the district court unless the district judge or the Court of Appeals or 

a judge thereof shall so order.” 28 U.S.C. § 1292(b).  As Defendant has not requested this 

relief and, considering the long pendency of this case, the Court does not find a stay of 

proceedings to be appropriate, the Court will consider Defendant’s Motion for 

Certification with the knowledge that the proceedings in this Court would continue 

during any interlocutory appeal.  

The Court has reviewed the parties’ submissions as well as the relevant case law 

and finds that Defendant is unable to show that an interlocutory appeal would 

materially advance the termination of this litigation.  First, as the Government asserts in 

its brief, the large majority of discovery relating to statistical sampling and extrapolation 

has been completed by the parties.  See Doc. 192 at 13; Doc. 149.  Additionally, the 

deadlines which have not expired related to statistical sampling and extrapolation are 

currently set to expire in December 2014 and January 2015.  Consistent with this 

schedule, even if the Court were to certify this matter for interlocutory appeal, by the 

point at which the Sixth Circuit Court of Appeals determined whether it would accept 
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such an appeal, these deadlines would have surely expired. Thus, Defendant’s argument 

that an interlocutory appeal would save the parties significant resources has little 

support given the schedule set forth in this litigation.  The parties and the Court have 

already devoted substantial time and resources to resolution of this issue and little 

stands to be gained by an interlocutory appeal at this juncture. Second, as Defendant 

solely seeks to appeal the Court’s ruling regarding statistical sampling and extrapolation 

in relation to the Government’s FCA claims, an interlocutory appeal would not advance 

the termination of this litigation.  Rather, this case would need to proceed with the 

underlying sample claims even if the Sixth Circuit Court of Appeals reversed this Court’s 

September 29, 2014 Order. Thus, an interlocutory appeal would not advance the 

termination of this litigation. 

Considering all of the elements set forth under §1292(b), the Court finds that 

Defendant has not met its burden of demonstrating an interlocutory appeal is warranted 

in the instant case.  As the Court has emphasized in detail supra, interlocutory appeals 

under §1292(b) are an extraordinary remedy and are to be granted sparingly. See In re 

City of Memphis, 293 F.3d at 350.  Taking into account the posture of this case as well 

as the fact that Defendant is unable to establish the criteria set forth in §1292(b), the 

Court finds that this matter is not the type of case contemplated by §1292(b). See S. REP. 

NO. 2434, at 3 (1958).  Accordingly, Defendant’s Motion to Certify the Court’s 

September 29, 2014 Order for Immediate Interlocutory Appeal Under 28 U.S.C. § 

1292(b) (Doc. 187) is hereby DENIED.  The parties’ SHALL submit a proposed 

schedule for the remainder of this litigation at their earliest opportunity.  
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SO ORDERED this 24th day of November, 2014. 

 
       
        
                /s/ Harry S. Mattice, Jr._______ 
               HARRY S. MATTICE, JR. 
       UNITED STATES DISTRICT JUDGE 
 
 

Case 1:12-cv-00064-HSM-WBC   Document 161   Filed 11/24/14   Page 11 of 11   PageID #:
 3729


