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STATEMENT REGARDING ORAL ARGUMENT 

Appellees agree with Appellants that oral argument should be permitted.  In 

addition to the reasons stated by Appellants, this appeal presents an important 

question:  whether the Court has jurisdiction over an appeal of an order denying a 

Rule 12(b)(6) motion based on qualified attorney immunity. 
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STATEMENT OF JURISDICTION 

The District Court has jurisdiction over this action pursuant to 28 U.S.C. § 

1332(d)(2)(B) because this is a class action in which the amount in controversy 

exceeds $5 million, exclusive of interest and costs, and the proposed class includes 

foreign citizens and at least one defendant is a citizen of a state. 

This Court lacks jurisdiction to review the District Court’s order denying 

Appellants’ Rule 12(b)(6) motions based on the attorney immunity doctrine.  The 

collateral order doctrine has no application to this appeal, which should be 

dismissed for want of jurisdiction. 

STATEMENT OF THE ISSUES 

The issues presented on this appeal are (i) whether the Court has jurisdiction 

of the appeal under the collateral order doctrine, and (ii) whether Appellants are 

entitled to dismissal of Appellees’ claims under the attorney immunity doctrine. 

STATEMENT OF THE CASE 

A. Statement of Facts  

This Court is well-acquainted with the nature and scope of the massive 

Ponzi scheme from which this case arises, which Plaintiffs describe in great detail 

in the Second Amended Complaint (“complaint” or “SAC”).  See ROA.180-214 

(SAC ¶¶ 14-85); see also Janvey v. Dem. Sen. Camp. Comm., 793 F. Supp. 2d 825, 

856-58 (N.D. Texas 2011), aff’d, 793 F.3d 185 (5th Cir. 2013).   
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Plaintiffs describe in their complaint how Defendants, largely acting through 

Defendant Sjoblom, knowingly participated in the Stanford Ponzi scheme by, 

among other things, affirmatively lying to the SEC and other regulators, thereby 

enabling Stanford to evade regulatory action for years.  ROA.202-206, ROA.208-

213 (SAC ¶¶ 60-65, 68, 73-78, 80-83).   

Indeed, Plaintiffs allege that Defendants actively and knowingly participated 

in Stanford’s securities fraud from the beginning of their relationship with 

Stanford.  For example, by August 2005, Sjoblom had already learned that 

Stanford, from its headquarters in Houston, Texas, was selling certificates of 

deposit (the “SIBL CDs”) issued by an offshore bank in Antigua, one of the most 

corrupt offshore tax and fraud havens in the Caribbean.  ROA.202-203 (SAC ¶¶ 

61-62).  Instead of passing on this assignment, Sjoblom, a former SEC 

enforcement lawyer with 20 years’ experience, eagerly agreed to help.  ROA.203 

(SAC ¶ 62).   

In October of 2005, Sjoblom sent a letter to the SEC making false 

representations about Antiguan law, including that Antiguan law provided CD 

holders with priority claim status, and that Stanford was subject to comprehensive 

regulation in Antigua.  ROA.203-204 (SAC ¶¶ 63-64).  By this point, Sjoblom also 

knew that the CD program was being marketed to potential investors purely for 

investment – and no other – purposes; that SIB was not a commercial bank and, 
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instead of making loans, SIB took the money it received from the sale of CDs and 

itself invested in an allegedly diversified portfolio that included stocks, bonds, 

notes, private equity, precious metals and other commodities, much like a mutual 

fund; and that SIB itself, including its portfolio, was being managed and run from 

the United States. ROA.204-205 (SAC ¶ 65).  He also knew that SIB had applied 

for and been granted a securities Regulation “D” exemption for sales to qualified 

U.S. investors.  Id.   

With his 20 years of experience working in enforcement for the SEC, 

Sjoblom knew that Stanford was running an unregistered investment company 

disguised as an offshore bank; that the SIB CDs more than likely constituted 

securities under U.S. law; and that the CDs were being marketed and sold illegally 

from within the United States.  Id.  Despite this knowledge, Sjoblom joined in 

Stanford’s efforts to evade regulation and perpetrate the ongoing fraud.  ROA.202-

206, ROA.208-213 (SAC ¶¶ 60-65, 68, 73-78, 80-83).   

In addition to the letter discussed above, Sjoblom committed several other 

acts to assist in Stanford’s fraud and help avoid regulators.  By way of example, 

after receiving investigatory subpoenas for Stanford officials to testify under oath, 

Sjoblom met with Stanford and other key employees at a hangar in Miami, Florida, 

and they all agreed that Sjoblom would lie to the SEC.  ROA.208-209 (SAC ¶73-

74).  Subsequently, Sjoblom met with several SEC attorneys at a restaurant in 
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Houston, Texas, and Sjoblom falsely represented to the SEC lawyers that Allen 

Stanford and Jim Davis did not “micro-manage” the portfolio and that others 

within Stanford Financial, namely Laura Pendergest-Holt and SIB President Juan 

Rodriguez Tolentino, were the “better people to explain the details” about SIB's 

entire portfolio.  ROA.209 (SAC ¶ 75).  Sjoblom also represented to the SEC 

attorneys that SIBL was “not a criminal enterprise” and that “all assets are there.”  

Id. Sjoblom repeated his lie the next day, convincing the SEC attorneys to 

postpone the testimony of Mr. Stanford and Mr. Davis, and to instead take the 

testimony of Pendergest-Holt and Rodriguez Tolentino on February 9-10, 2009, 

respectively.  ROA.210 (SAC ¶ 76).  Sjoblom then sent emails to Pendergest-Holt 

and Rodriguez Tolentino explaining the need for them to “get up to speed” before 

the SEC investigation, also stating that they (Pendergest-Holt and Rodriguez 

Tolentino) needed to “rise to the occasion” and that “our livelihood depends on it.” 

ROA.210-211 (SAC ¶ 77-78).  When Pendergest-Holt provided testimony to the 

SEC on February 10, 2009, she committed perjury over and over while Sjoblom sat 

there, clearly aware of the outright lies being spun by his client to the SEC.  

ROA.212-213 (SAC ¶ 83).  In fact Sjoblom actively suborned Pendergest-Holt’s 

perjury.  Id.  
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 Tellingly, Sjoblom did not disassociate himself from Stanford until 

February 12, 2009, a few short days before the fraudulent empire he helped sustain 

came crumbling down.  ROA.213 (SAC ¶ 84). 

B. Procedural History 

Appellees filed this lawsuit on August 27, 2009.  ROA.34-101 (Docket No. 

1).  On December 11, 2009, Appellants filed their Motion to Dismiss under Rule 

12(b)(6) based upon attorney immunity and other grounds.  ROA.410-456, 

ROA.465-520, ROA.591-593 (Docket Nos. 29, 31 and 36).  The District Court 

granted the motion on the basis of the Securities Litigation Uniform Standards Act, 

but this Court reversed the dismissal and the Supreme Court affirmed that decision.  

Roland v. Green, 675 F.3d 503 (5th Cir. 2012), aff’d sub nom. Troice v. 

Chadbourne & Parke, L.L.P., ___ U.S. ___, 134 S. Ct. 1058 (2014). 

By Order dated March 4, 2015, the District Court denied Appellants’ Motion 

to Dismiss. ROA.2381-2406 (Docket No. 176).  Appellants moved for 

reconsideration on April 1, 2015.  ROA.2716-2741 (Docket Nos. 186 and 187).  

The District Court denied Appellants’ motions for reconsideration on May 15, 

2015.  ROA.6099 (Docket No. 217). 

Appellants filed their notices of appeal on May 26 and 28, 2015. ROA.6109-

6114, ROA.6119 (Docket Nos. 220, 221 and 223). 
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SUMMARY OF ARGUMENT 

The collateral order doctrine has no application to this appeal, which should 

be dismissed for want of jurisdiction.  Attorney immunity is not true immunity 

from suit under Texas law.  Appellants therefore cannot bring an immediate appeal 

from the denial of their Rule 12(b)(6) motions to dismiss and related motions. 

With respect to the merits, Appellants are not entitled to dismissal of 

Appellees’ claims under the attorney immunity doctrine because there has been no 

showing that Sjoblom’s conduct occurred while representing a client in litigation, 

and Appellants have not established that attorney immunity extends to claims 

brought by investors who were not the attorney’s opponent when the wrongful 

conduct occurred.   

In its recent Cantey Hanger decision, the Supreme Court of Texas rejected 

the notion that fraud is an exception to attorney immunity under Texas law, but the 

Court’s holding was limited to conduct occurring in litigation, and it did not 

consider the attorney-immunity doctrine’s application to an attorney’s conduct that 

is unrelated to litigation.  Thus, Texas case law holding that an attorney can be held 

liable for fraudulent conduct occurring outside of the litigation context remains 

good law.  In addition, Cantey Hanger did not consider whether attorney immunity 

would apply in suits such as this, where the plaintiffs were not the attorney’s 

opponent when the wrongful conduct occurred.      
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In this case, the conduct for which Plaintiffs-Appellees seek to hold 

Appellants liable is in connection with Sjoblom’s communications with the SEC 

during an SEC examination and investigation of Stanford.  Importantly, all such 

conduct occurred outside of the litigation context, and Plaintiffs-Appellees were 

not involved with the investigation in any way, nor were they the attorney’s 

opponent when the conduct occurred.  Thus, Appellants cannot show that they are 

entitled to dismissal as a matter of law based on Cantey Hanger.       

Moreover, even if the fraud exception to attorney immunity does not apply, 

Plaintiffs have pled sufficient facts to trigger the crime exception to attorney 

immunity.  For this additional reason, this Court should affirm the District Court’s 

order denying Appellants’ motion to dismiss.     

ARGUMENT AND AUTHORITIES 

Appellees are entitled to dismissal of the instant appeal, or in the alternative 

to affirmance of the order appealed from, for the reasons set forth below. 

I. The Court Lacks Jurisdiction of This Appeal. 

A. The Collateral Order Doctrine Applies to Orders Denying 
Immunity From Suit. 

Under 28 U.S.C. §1291, the Courts of Appeal have jurisdiction over “final 

decisions” of the district courts.  Ordinarily, this section precludes review of a 

district court’s pretrial orders until appeal from the final judgment.  Sorey v. 

Kellett, 849 F.2d 960, 961 (5th Cir. 1988).  In Cohen vs. Beneficial Industrial Loan 
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Corp., 337 U.S. 541 (1949), however, the Supreme Court held that some district 

court decisions belong to “that small class which finally determine claims of right 

separable from, and collateral to, rights asserted in the action, too important to be 

denied review and too independent of the cause itself to require that appellate 

consideration be deferred until the whole case is adjudicated.”  Under this 

“collateral order doctrine,” some decisions that otherwise would be interlocutory 

may be appealed as final decisions under §1291.  Sorey, 849 F.2d at 961. 

Strict application of the requirements for a collateral order appeal is 

particularly important because, when a court identifies an order as an appealable, 

collateral one, it determines the appealability of all such orders.  See SEC v. 

Capital Consultants, LLC, 453 F.3d 1166, 1171 (9th Cir. 2006).  The class of 

orders that are collaterally appealable is narrow.  Mohawk Industries v. Carpenter, 

558 U.S. 100, 113 (2009); Ott v. City of Milwaukee, 682 F.3d 552, 555 (7th Cir. 

2012).   “[T]he collateral order doctrine is not to be applied liberally.  Rather, the 

doctrine ‘is ‘extraordinarily limited’ in its application.’”  See Ozozee v. American 

Council on Gift Annuities, 110 F.3d 1082 (5th Cir.), judgment vacated on other 

grounds, 522 U.S. 1011 (1997) (quoting Pan Eastern Exploration Co. v. Hufo Oils, 

798 F.2d 837, 839 (5th Cir.1986)). 

To be collaterally appealable, the order must (i) conclusively determine the 

disputed question; (ii) resolve an important issue separate from and collateral to the 
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merits, and (iii) be effectively unreviewable on appeal from the final judgment.  

Cohen, 337 U.S. at 546-47; Mohawk Industries, 558 U.S. at 106.  An order is 

effectively unreviewable if it protects a right that would be destroyed if not 

vindicated before trial.  See Mohawk Industries, 558 U.S. at 107. 

In applying the third criterion above, the Supreme Court and this Court have 

made clear that the right to appeal from the collateral order doctrine only applies to 

an immunity that accords “protection from trial” as distinguished from possible 

defense to liability.  See Mitchell v. Forsyth, 472 U.S. 511, 525 (1985); Williams v. 

Collins, 728 F.2d 721, 724, and 726 n.7 (5th Cir. 1984). 

In Mitchell v. Forsyth, 472 U.S. 511 (1985), Attorney General John Mitchell 

asserted both absolute governmental immunity and qualified governmental 

immunity against claims that he had authorized an unlawful wiretap.  The Court of 

Appeals ruled that it had jurisdiction of Mitchell’s appeal as to the claim of 

absolute governmental immunity, but denied jurisdiction as to the claim of 

qualified governmental immunity. 

The Supreme Court examined the Cohen “collateral order” doctrine and 

noted that a “major characteristic” is that the order be one that “unless it can be 

reviewed before [the proceedings terminate], it can never be reviewed at all.”  Id. 

(citing Stack v. Boyle, 342 U.S. 1, 12 (1952)).  Thus, the central issue concerning 
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the Court was whether qualified governmental immunity is “an entitlement not to 

stand trial under certain circumstances.”  Id. at 525. 

Citing its own decision in Harlow v. Fitzgerald, 457 U.S. 800 (1982), the 

Court observed that unless a plaintiff’s allegations state a claim of violation of 

clearly established law, a defendant pleading qualified governmental immunity is 

entitled to dismissal before the commencement of discovery.  Mitchell, 472 U.S. at 

525-26 (citing Harlow, 457 U.S. at 818)).  The Court held that qualified 

governmental immunity, to the extent it turns on an issue of law, is an immediately 

appealable, collateral order.  Id. at 530-31. 

B. Qualified Attorney Immunity Is Not An Immunity From Suit. 

An immunity from suit is one in which the defendant may avoid the burdens 

of pretrial matters such as discovery.  See, e.g., McClendon v. City of Columbia, 

305 F.3d 314 (5th Cir. 2002) (en banc) (citing Harlow v. Fitzgerald, 457 U.S. 800, 

818 (1982)). 

In McClendon, 305 F.3d at 323, this Court held that qualified governmental 

immunity constitutes “an immunity from suit rather than a mere defense to 

liability” (citing Mitchell v. Forsyth, 472 U.S. 511, 526 (1985)).  The Court noted 

that the doctrine of qualified governmental immunity is intended to give 

government officials the right to avoid the burdens of “such pretrial matters as 

discovery … as inquiries of this kind can be particularly disruptive of effective 
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government.”  McClendon, 305 F.3d at 323.  Thus, adjudication of such claims 

should occur “at the earliest possible stage in litigation.”  Id. (citing Hunter v. 

Bryant, 502 U.S. 224, 227 (1991)). 

No Texas court has held that qualified attorney immunity is an immunity 

from suit, such that the defendant attorney need not even engage in discovery or 

pretrial proceedings.  No Texas court has held that responding to discovery is a 

burden that attorneys should not have to endure based upon qualified attorney 

immunity.  Nor have Appellants cited any Texas cases indicating that the Supreme 

Court of Texas would exempt attorney defendants from discovery and pretrial 

proceedings.   

Appellees are not aware of any case in which an appeal was permitted on the 

basis of qualified attorney immunity prior to final judgment. 

C. The Instant Appeal Should Be Dismissed. 

The Cohen requirements for an immediately appealable collateral order are 

not satisfied and the instant appeal should be dismissed for want of jurisdiction. 

II. Appellants Are Not Entitled to Dismissal Under the Attorney Immunity 
Doctrine. 

Should the Court nevertheless reach the merits of the appeal, it should affirm 

the District Court’s denial of the Appellants’ motions to dismiss.  As discussed 

below, the Appellants have failed to establish they are entitled to attorney 

immunity as a matter of law since there has been no showing that Sjoblom’s 
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conduct occurred while representing a client in litigation.  Moreover, the instant 

Plaintiffs were not the party opponents of Stanford or Sjoblom in the SEC 

investigation – rather they were Stanford’s fiduciary clients.   Finally, even if the 

fraud exception to attorney immunity does not apply here, Plaintiffs have pled 

sufficient facts to trigger the crime exception to attorney immunity.   

A. Cantey Hanger did not hold that attorney immunity extended 
beyond claims by opponents arising in the litigation context. 

As the Court is aware, this appeal is based on the recent decision in Cantey 

Hanger, LLP v. Byrd, No. 13-0861, --- S.W.3d ----, 2015 WL 3976267, 2015 Tex. 

LEXIS 619 (Tex. June 26, 2015).  In Cantey Hanger, the Supreme Court of Texas 

rejected the notion that fraud is an exception to attorney immunity under Texas 

law.  Thus, according to Appellants, the claims against them must be dismissed on 

the grounds of attorney immunity.    

Importantly, however, the Court did not hold that attorney immunity extends 

beyond conduct occurring in litigation.  In fact, this was the critical issue for the 

dissent in Cantey Hanger.  After explaining the development of the attorney 

immunity doctrine, and concluding that “[t]he policy reasons behind litigation 

immunity compel the conclusion that, to be entitled to litigation immunity, the 

defendant–attorney’s conduct must have occurred in litigation,” the dissent said 

it would hold that Cantey Hanger did not meet its burden to conclusively establish 
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that its alleged conduct occurred in litigation.  See Cantey Hanger, 2015 Tex. 

LEXIS 619 at *28 (Green, J., dissenting)(emphasis added). 

And although the dissent expressed concern that the majority was expanding 

the scope of the privilege, id. at *22, the majority disagreed with the dissent’s 

characterization of the majority’s opinion and was careful to say that it was not 

deciding whether the attorney-immunity doctrine applied to an attorney’s conduct 

unrelated to litigation:  

Because we conclude that Cantey Hanger’s alleged conduct falls 
within the scope of its duties in representing its client in litigation, we 
need not consider the attorney-immunity doctrine’s application to an 
attorney’s conduct that is unrelated to litigation but nevertheless falls 
within the ambit of client representation and “requires the office, 
professional training, skill, and authority of an attorney.”  The dissent 
thus mischaracterizes the scope of our opinion in asserting that we 
“suggest[] that this form of attorney immunity applies outside of the 
litigation context.” 

Id. at *10-11 n.6 (internal citation omitted).   In other words, the real dispute 

between the majority and the dissent was whether the conduct at issue in Cantey 

Hanger was conclusively shown to be within the scope of the attorneys’ duties in 

representing their client in litigation, but the Court did not hold that attorney 

immunity extended to conduct occurring outside of litigation.  

Other Texas courts have held that attorneys can be held liable for fraudulent 

conduct occurring outside of litigation; because Cantey Hanger was limited to the 

litigation context, these decisions remain good law and must be followed in this 

      Case: 15-10500      Document: 00513184230     Page: 24     Date Filed: 09/08/2015



 
 

14 
1703838.5/SPA/21691/0101/090815 

Erie-bound case.  See, e.g., Essex Crane Rental Corp. v. Carter, 371 S.W.3d 366, 

382 (Tex. App.—Houston [1st Dist.] 2012, pet. denied) (internal quotations 

omitted):   

Here, Essex has not sued Carter and Farley for their representations to 
it or for their lawful actions within the scope of their professional duty 
to represent McPherson, Sr. and the McPherson Entities in this 
litigation.  It has sued them for their actions in allegedly drafting and 
filing fraudulent legal documents for the purpose of conspiring to hide 
their clients’ assets from judgment creditors in violation of TUFTA. 
Attorneys have no immunity from knowingly drafting fraudulent 
documents to evade the lawful seizure of property by a judgment 
creditor, and they may not deny their liability to the judgment creditor 
for the loss sustained by reason of their own wrongful acts on the 
ground that they are the agents of their clients, for no one is justified 
on that ground in knowingly committing willful and premeditated 
frauds for another. 

See also Poole v. Houston & T.C. Railway Co., 58 Tex. 134, 137-38 (1882); 

Likover v. Sunflower Terrace II, Ltd., 696 S.W.2d 468, 472-73 (Tex. App—

Houston [1st Dist.] 1985, no writ); Kirby v. Cruce, 688 S.W.2d 161, 164-65 (Tex. 

App.—Dallas 1985, writ ref’d n.r.e.).   

B. An SEC investigation is not litigation. 

In their brief, Appellants do not directly contend that attorney immunity 

extends beyond litigation; instead they argue that Sjoblom was performing services 

in an “adversarial proceeding,” suggesting that an SEC examination or 

investigation of a broker dealer entity is the functional equivalent of litigation.  

Specifically, Appellants argue (at p.18-19) that:  “Appellees seek to hold Proskauer 

      Case: 15-10500      Document: 00513184230     Page: 25     Date Filed: 09/08/2015



 
 

15 
1703838.5/SPA/21691/0101/090815 

liable for conduct undertaken by Sjoblom while representing his client in an 

adversarial proceeding—i.e., the SEC’s investigation of Stanford Financial.”  

Appellants then claim that “numerous courts” have recognized that “an SEC 

investigation is an adversarial proceeding just like any other traditional form of 

litigation where attorneys have a duty to zealously represent their clients.”  See 

Appellants Brief, at p.20 (citing U.S. ex rel. Burns v. Family Practice Assocs., 162 

F.R.D. 624 (S.D. Cal. 1995); In re Subpoenas Duces Tecum, 738 F.2d 1367 (D.C. 

Cir. 1984); and Gruss v. Zwirn, No. 09 Civ. 6441(PGG) (MHD), 2013 WL 

3481350 (S.D.N.Y. July 10, 2013)).   

Each of the cases cited by Appellants, however, had nothing to do with the 

application of attorney immunity, and none of them held that an SEC investigation 

was the equivalent of litigation.  Rather, they involved an assertion of work 

product privilege, where a party had previously shared documents with the SEC or 

some government agency during an investigation, and the party was arguing that 

the documents nevertheless remained privileged.  The courts rejected the 

argument, finding that any privilege would be waived because the government 

investigator was an adversary, and disclosing a privileged communication to one 

adversary waives it as to all adversaries.  See, e.g., Burns, 162 F.R.D. at 626 

(“Once the report was sent to the Government and/or DOJ, the privilege was 

waived as to that adversary and to all other adversaries. The defendants may not 
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pick and choose which adversaries will be privy to such disclosures.”).  But the 

same would be true if someone shared a privileged document with a competitor in 

a business venture, and that plainly would not constitute litigation.  Thus, the mere 

fact that there is an “adversarial” relationship present does not mean that one is 

engaging in a “form of litigation.”   

Moreover, other cases have made clear that an SEC investigation is not 

litigation or the equivalent of litigation.  For example, in In re Grand Jury 

Subpoena, 220 F.R.D. 130, 147 (D. Mass. 2004), another case involving work 

product privilege, the court had to determine whether documents that were created 

in anticipation of a government investigation satisfied the “anticipation of 

litigation” requirement for the work product privilege to apply.  The court noted 

how several courts have held that “once a governmental investigation has begun, 

litigation is sufficiently likely to satisfy the ‘anticipation’ requirement,” but “[t]he 

Court has found no authority suggesting that a government investigation itself 

constitutes litigation.”  Id. (emphasis added).   

Similarly, in Guzzino v. Felterman, 174 F.R.D. 59, 63 (W.D. La. 1997), the 

court rejected a work product privilege claim when documents were created in part 

to prepare for a potential SEC investigation, noting that “Counsel have not cited, 

and this Court’s research has not revealed any, cases which hold that documents 

prepared in anticipation of a federal agency’s investigation are protected by the 
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work product doctrine.”   If “anticipation of an investigation” does not equate with 

“anticipation of litigation,” then it necessarily follows that the investigation itself is 

not litigation. 

Further supporting the notion that an SEC investigation is not the equivalent 

of litigation is SEC v. Monterosso, 746 F. Supp. 2d 1253 (S.D. Fla. 2010).  In that 

case, a party asserted its Fifth Amendment privilege in a deposition and argued that 

an adverse inference was not warranted because the party had provided testimony 

in connection with an SEC investigation.  The court rejected the argument, noting 

that “any investigative testimony was taken in a different context and posture,” and 

that “to hold otherwise risks essentially elevating the [SEC’s] investigative process 

into an adversarial proceeding.”  Id. at 1263. 

In addition, an SEC investigation does not involve the same “procedural 

safeguards” that apply in litigation, which is one of the rationales given for 

affording attorney immunity in (and limiting it to) the litigation context: 

A limited application of litigation immunity also has the benefit of 
maintaining procedural safeguards that apply only in litigation. See, 
e.g., TEX. R. CIV. P. 13 (requiring all of the pleadings, motions, and 
other papers attorneys file in the lawsuit be signed, certifying that the 
attorney has read them and believes that they are not groundless and 
brought in bad faith or to harass, and authorizing sanctions for an 
attorney’s violation of the rule); TEX. CIV. PRAC. & REM. CODE §§ 
9.001–.014, 10.001–.006 (allowing for sanctions and the offended 
party’s recovery of expenses).  
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Cantey Hanger, 2015 Tex. LEXIS 619 at *29 (Green, J., dissenting).  Further, 

unlike litigation, an SEC investigation is not overseen by a neutral judge, whose 

presence (and power to sanction) can serve to dissuade wrongful conduct by an 

attorney.    

C. Attorney immunity applies only to claims by litigation opponents. 

The cases discussing the attorney immunity doctrine express a concern over 

opponents – whether it be opposing counsel or the parties themselves – suing for 

conduct occurring during the representation.  See, e.g., Bradt v. West, 892 S.W.2d 

56, 71-72 (Tex. App.—Houston [1st Dist.] 1994, writ denied) (“[W]e hold that an 

attorney does not have a right of recovery, under any cause of action, against 

another attorney arising from conduct the second attorney engaged in as part of the 

discharge of his duties in representing a party in a lawsuit in which the first 

attorney also represented a party. An attorney should not go into court knowing 

that he may be sued by the other side’s attorney for something he does in the 

course of representing his client . . . .”); Taco Bell Corp. v. Cracken, 939 F. Supp. 

528, 532 (N.D. Tex. 1996) (“The knowledge of an attorney for one party that he 

may be sued by the other party would exacerbate the risk of tentative 

representation to at least the same degree as would knowledge that opposing 

counsel could sue him.”); see also Alpert v. Crain, Caton & James, P.C., 178 

      Case: 15-10500      Document: 00513184230     Page: 29     Date Filed: 09/08/2015



 
 

19 
1703838.5/SPA/21691/0101/090815 

S.W.3d 398, 405 (Tex. App.—Houston [1st Dist.] 2005, pet. denied) (citations 

omitted): 

Texas case law has discouraged lawsuits against an opposing counsel 
if the lawsuit is based on the fact that counsel represented an opposing 
party in a judicial proceeding. . . .   If an attorney could be held liable 
to an opposing party for statements made or actions taken in the 
course of representing his client, he would be forced constantly to 
balance his own potential exposure against his client’s best interest.  
Such a conflict hampers the resolution of disputes through the court 
system and the attainment of justice. Thus, to promote zealous 
representation, courts have held that an attorney is “qualifiedly 
immune” from civil liability, with respect to non-clients, for actions 
taken in connection with representing a client in litigation.1 

 
 In addition, as discussed above, the presiding judge in a litigation matter has 

several means at his disposal to protect opposing litigants from harm caused by an 

attorney, such as sanctions, contempt, etc., but such tools may not effectively 

                                           
1
 Plaintiffs’ research has revealed two cases that questioned this “opposing parties” distinction.  

See Easton v. Phelan, No. 01-10-01067-CV, 2012 Tex. App. LEXIS 3710, *27-28 (Tex. App.—
Houston [1st Dist.] May 10, 2012, no pet.) (mem. op.); Miller v. Stonehenge/Fasa-Texas, JDC, 
L.P., 993 F. Supp. 461, 464 n.2 (N.D. Tex. 1998).  However, neither of these cases involved a 
situation such as this, where the plaintiffs had absolutely no connection to the attorney at the 
time of the wrongful conduct.  See Miller, 993 F. Supp. at 463 (plaintiff’s claims were based on 
attorney’s actions against plaintiff in attempting to serve a writ of execution and searching for 
non-exempt property); Easton, 2012 Tex. App. LEXIS 3710 at *2-5 (suit by executrix of her late 
husband’s estate against attorneys relating to their obtaining a temporary restraining order and 
temporary injunction against late husband’s guardian).  In addition, other cases have addressed 
whether the immunity that had previously been applied when an attorney was sued by opposing 
counsel should also apply to suits by opposing parties.  See Renfroe v. Jones & Assocs., 947 
S.W.2d 285, 288 (Tex. App.—Fort Worth 1997, writ. denied) (“Although the reasoning of Bradt 
specifically addresses the liability of one attorney to an opposing attorney, its reasoning applies 
with equal force to the liability of an attorney to the opposing party.”); see also Taco Bell Corp. 
v. Cracken, 939 F. Supp. 528, 532 (N.D. Tex. 1996).  Had either of those courts believed 
attorney immunity applied to all third persons, regardless of whether they were an opponent of 
the attorney at the time of the wrongful conduct, they could have easily said so.     
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redress or protect against harms caused to persons wholly unrelated to the 

litigation.    

*** 

Here, looking to the four specific allegations outlined in Appellants’ brief, it 

is not only clear that none of Sjoblom’s acts occurred in the context of litigation, it 

is also clear that Plaintiffs were not Stanford’s opponents in any way when the 

wrongful conduct occurred; indeed, they were Stanford’s fiduciary clients and had 

absolutely no knowledge of or involvement in the underlying investigation or 

Sjoblom’s communications with the SEC.   

Because Appellants have not conclusively established that Sjoblom’s 

conduct occurred in litigation or that Plaintiffs were Sjoblom’s litigation 

opponents, and because an attorney can be liable for fraudulent acts occurring 

outside of litigation, Appellants cannot establish they are entitled to attorney 

immunity as a matter of law.   Accordingly, the Court should affirm the District 

Court’s order denying the Appellants’ motions to dismiss.   

D. The Court should not expand the scope of attorney immunity to 
conduct occurring outside of litigation. 

To the extent Appellants intend to reverse course, and instead argue that it is 

unnecessary for the conduct to occur in litigation for attorney immunity to apply by 

relying on the two cases discussed in Cantey Hanger – Campbell v. Mortgage 

Electronic Registration System, Inc., No. 03-11-00429-CV, 2012 WL 1839357 

      Case: 15-10500      Document: 00513184230     Page: 31     Date Filed: 09/08/2015



 
 

21 
1703838.5/SPA/21691/0101/090815 

(Tex. App.—Austin May 18, 2012, pet. denied) (mem. op.), and Reagan National 

Advertising, Inc. v. Hazen, No. 03-05-00699-CV, 2008 WL 2938823 (Tex. App.—

Austin July 29, 2008, no pet.) (mem. op.) – the dissent in Cantey Hanger makes 

clear that such reliance would be misplaced.  See Cantey Hanger, 2015 Tex. 

LEXIS 619 at *29 n.3 (Green, J., dissenting) (“The two unpublished cases 

[Campbell and Hazen] are either distinguishable or were erroneously decided.”); 

id. at *29 (“This scope-of representation test cannot be the law, or almost anything 

an attorney does would be protected from civil liability.  This is not the law in 

Texas and is inconsistent with the approach the Restatement adopted.”).   And 

although the majority acknowledged these two cases, it too refused to say that they 

were correct applications of Texas law:  

The dissent thus mischaracterizes the scope of our opinion in asserting 
that we “suggest[] that this form of attorney immunity applies outside 
of the litigation context.” Post at ___. We cite Campbell and Hazen 
merely as examples of cases in which courts have applied attorney 
immunity (or indicated that it could apply) outside the litigation 
context.     

 
Cantey Hanger, 2015 Tex. LEXIS 619 at *10-11 n.6.   

In addition, as noted above, there is Texas case law supporting the 

conclusion that an attorney can be held liable for his fraudulent acts outside of 

litigation, including Essex Crane Rental Corp. v. Carter, 371 S.W.3d 366 (Tex. 

App.—Houston [1st Dist.] 2012, pet. denied), and Poole v. Houston & T.C. 

Railway Co., 58 Tex. 134 (1882), among others, and these cases remain good law 
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post-Cantey Hanger.  Thus, this Court should not expand the scope of attorney 

immunity, and it should reject any argument that attorney immunity applies even 

though Sjoblom’s conduct did not occur in litigation. 

E. Sjoblom’s conduct further implicates the crime exception to 
attorney immunity. 

Finally, even if the fraud exception to attorney immunity does not apply, 

Plaintiffs have pled sufficient facts to trigger the crime exception to attorney 

immunity.   

As numerous courts have recognized, “[c]riminal conduct can negate 

attorney immunity.”  See Gaia Envtl., Inc. v. Galbraith, 451 S.W.3d 398, 404 (Tex. 

App.—Houston [14th Dist.] 2014, pet. denied); see also Rawhide Mesa-Partners, 

Ltd. v. Brown McCarroll, L.L.P., 344 S.W.3d 56, 60 (Tex. App.—Eastland 2011, 

no pet.) (noting that Texas courts have consistently held that lawyers are liable for 

criminal activity); IBP, Inc. v. Klumpe, 101 S.W.3d 461, 475-76 (Tex. App.—

Amarillo 2001, pet. denied) (concluding that attorney’s summary judgment motion 

was not properly granted as to causes of action based upon client’s allegedly illegal 

taking of confidential employment guides and attorney’s alleged complicity in that 

action). 

Here, Plaintiffs allege that Sjoblom conspired with other Defendants and 

materially aided Stanford in evading and obstructing securities regulation and 

enforcement in the United States, including by making false statements to the SEC 
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and concealing Stanford’s activities from the SEC.  Such conduct at the very least 

raises a fact issue as to whether Sjoblom engaged in criminal conduct sufficient to 

negate attorney immunity.  Indeed, several cases have upheld convictions against 

attorneys based on communications with the SEC or in connection with an SEC 

investigation.  See, e.g., United States v. Mintmire, 507 F.3d 1273, 1274-1275 

(11th Cir. 2007) (affirming conviction against an attorney for conspiring to 

obstruct an SEC investigation when government presented evidence that attorney 

had conspired to withhold documents in response to an SEC subpoena); United 

States v. Sprecher, 783 F. Supp. 133, 159-164 (S.D.N.Y. 1992) (conviction 

affirmed but remanded for resentencing by United States v. Sprecher, 988 F.2d 

318, 321 (2d Cir. 1993)) (finding attorney guilty of, among other things, conspiring 

with others to sell unregistered securities, making false statements in a matter 

within the jurisdiction of the SEC, and making false statements in documents filed 

with the SEC). 

Accordingly, for this additional reason, Appellants cannot show that, as a 

matter of law, they are entitled to dismissal based on their affirmative defense of 

attorney immunity.   

CONCLUSION 

WHEREFORE, Appellees respectfully request that the appeal be dismissed 

for want of jurisdiction, or in the alternative that the order appealed from be 

      Case: 15-10500      Document: 00513184230     Page: 34     Date Filed: 09/08/2015



 
 

24 
1703838.5/SPA/21691/0101/090815 

affirmed, that the Appellees recover their costs in this Court, and that Appellees 

have such other relief as is just. 
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